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PROCEEDINGS 

n  KXLATIOH  TO  THB 

DEATH  OF  THE  LATE  JUDGE  McKINLEY. 


At  the  opening  of  the  Court,  this  morning,  Mr.  Crittenden,  the 
Attorney-Grenerid  of  the  United  States,  addressed  the  Coort  as 
follows : — 

That  since  its  adjourament  yesterday,  the  members  of  the  Bar 
and  oflQcers  of  the  Couii;  held  a  meeting  and  had  adopted  resolu- 
tions expressive  of  their  high  sense  of  the  public  and  private  worth 
of  the  Hon.  John  McKinley,  lately  one  of  the  Justices  of  this 
Court,  and  their  deep  regret  at  his  death.  By  the  same  meeting 
I  was  requested  to  present  those  resolutions  to  the  Court,  and  to 
ask  that  they  might  be  entered  on  their  records,  and  I  rise  now  to 
perform  that  honored  task. 

Beside  the  private  grief  which  naturally  attend  it,  the  death  of  a 
member  of  this  Court,  which  is  the  head  of  a  great,  essential,  and 
vital  department  of  the  Government,  must  always  be  an  event  of 
public  interest  and  importance. 

I  had  the  good  fortune  to  be  acquainted  with  Judge  McKinley 
from  my  earliest  manhood.  In  the  relations  of  private  life  he  was 
frank,  hospitable,  affectionate.  In  his  manners  he  was  simple  and 
unaffected,  and  his  character  was  uniformly  marked  with  manliness, 
integrity  and  honor.  Elevation  to  the  Bench  of  the  Supreme  Court 
made  no  change  in  him.  His  honors  were  borne  meekly,  without 
ostentation  or  presumption. 

He  was  a  candid,  impartial,  and  righteous  Judge.  Shrinking 
from  no  responsibility,  he  was  fearless  in  the  performance  of  his 
duty,  seeking  only  to  do  right,  and  fearing  nothing  but  to  do 
wrong. 

For  many  of  the  last  years  of  his  life  he  was  enfeebled  and 
afflicted  by  disease,  and  his  active  usefulness  interrupted  and 
impaired;  but  his  devotion  to  his  official  duties  remained  un- 
abated, and  his  death  was  probably  hastened  by  his  last  ineffect- 
ual attempt  at  their  perf ormanoe  by  attending  the  last  term  of  this 
Court. 

Death  has  now  set  her  seal  to  bis  character,  making  it  unchange- 
able forever;  and,  I  think,  it  may  be  truly  inscribed  upon  his 
monument  that  as  a  private  gentleman,  and  as  a  public  magistrate, 
he  was  without  fear  and  without  reproach. 

This  occasion  cannot  but  remind  us  of  other  afflicting  losses 
which  have  recently  befallen  us.  The  present,  indeed,  has  been  a 
sad  year  for  the  profession  of  the  law.  In  a  few  short  months  it 
baa  been  bereaved  of  its  brightest  and  greatest  ornaments.    Clay. 
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Webster  and  Sergeant,  have  gone  to  their  immortal  rest  in  quick 
succession.  We  had  scarcely  returned  from  the  grave  of  one  of 
them,  till  we  were  summoned  to  the  funeral  of  another.  Like 
bright  stars  they  have  sunk  below  the  horizon,  and  have  left  the 
land  in  wide-spread  gloom.  This  hall,  that  loiew  them  so  well, 
shall  know  them  no  more.  Their  wisdom  has  no  utterance  now, 
and  the  voice  of  their  eloquence  shall  be  heard  here  no  more  for- 
ever. 

This  hall  itself  seems  as  though  it  was  sensible  of  its  loss,  and 
even  these  marble  pillars  seem  to  sympathize  as  they  stand  around 
us  like  so  many  majestic  mourners. 

But  we  will  have  consolation  in  the  remembrance  of  these  illus- 
trious men.  Their  names  will  remain  to  as,  and  be  like  a  light 
kindled  in  the  sky  to  shine  upon  us,  and  to  guide  our  course.  We 
may  hope,  too,  that  the  memory  of  them,  and  their  great  examples, 
will  create  a  virtuous  emulation  which  may  raise  up  men  worthy  to 
be  their  successors  in  the  service  of  their  country,  its  constitution 
and  its  laws. 

For  this  digression  and  these  allusions  to  Clay,  Webster,  and 
Sergeant,  I  hope  the  occasion  may  be  considered  as  a  sufBeient 
excuse ;  and  I  will  not  trespass  by  another  word,  except  only  to 
move  that  these  resolutions,  in  relation  to  Judge  McKinley,  when 
they  shall  have  been  read  by  the  Clerk,  may  be  entered  on  the 
records  of  this  Court. 

At  a  meeting  of  the  members  of  the  Bar  and  officers  of  the 
Court,  held  in  the  Supreme  Court  Room  on  Tuesday,  tlie  7th  day 
of  December,  1852,  the  Honorable  Solomon  W.  Downs,  of  Louis- 
iana, was  called  to  the  Chair,  and  John  A.  Campbell,  Esquire,  of 
Alabama,  appointed  Secretary. 

On  motion  of  Richard  S.  Coxe,  Esquire,  it  was  resolved  that  a 
committee  of  three  gentlemen  be  appointed  by  the  Chair  to  prepare 
and  report  to  the  meeting  resolutions  on  the  occasion  of  the 
lamented  death  of  the  Honorable  John  McKinley,  one  of  the 
Associated  Justices  of  the  Supreme  Court  of  the  United  States. 

Whereupon  the  Chair  appointed  Richard  S.  Coxe,  Esquire,  of 
the  District  of  Columbia,  Reverdy  Johnson,  Esquire,  of  Maryland, 
and  William  Rawle,  Esquire,  of  Pennsylvania,  to  constitute  the 
committee. 

Mr.  Coxe,  on  behalf  of  the  committee,  reported  to  the  meeting 
the  following  resolutions,  which  were  unanimously  adopted : — 

Resolved,  That  among  the  afflictive  dispensations  with  which  it 
has  pleased  Almighty  God  to  visit  us,  in  common  with  the  entire 
nation,  during  the  last  few  months,  we  are  especially  called  upon 
to  deplore  the  death  of  the  Honorable  John  McKinley,  who,  for  the 
period  of  fifteen  years,  had  filled  an  honorable  position  on  the 
Bench  of  the  Supreme  Court,  which  he  adorned  by  his  simple 
purity  of  character,  his  learning,  industry,  and  courtesy  of  manner. 

Resolved^  That  this  meeting  deeply  lament  the  death  of  Judge 
McKinley,  and  will  cherish  an  affectionate  remembrance  of  his 
many  vuines  and  eminent  worth  as  a  judge,  a  patriot,  and  a  man^ 
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and  that  we  will  wear  the  usual  badge  of  mourning  during  the 
residue  of  the  term. 

Resolved^  That  the  Chairman  and  Secretary  of  this  meeting 
transmit  a  copy  of  these  proceedings  to  the  family  of  the  deceased, 
and  to  assure  them  of  our  sincere  condolence  on  account  of  the 
bereavement  which  they  have  sustained. 

Resolvedy  That  the  Attorney-General  be  requested  to  present 
these  proceedings  to  the  Ck>urt,  with  a  request  that  they  be  entered 
on  its  minutes.  S.  W.  Dowifs,  Chairmaii. 

J.  A.  Campbell,  Secretary. 

To  which  Mr.  Chief  Justice  Taney  replied : — 

When  the  Court  assembled  at  the  last  term,  one  of  its  first  acts 
was  to  express  its  sorrow  for  the  loss  of  a  highly  respected  member 
of  the  Court,  who  died  in  the  preceding  vacation.  And  now,  when 
we  meet  again,  we  have  to  lament  the  death  of  another  who  has 
fallen  since  the  last  adjournment. 

We  cordially  unite  with  the  Bar  in  all  that  they  have  said  of  the 
character  and  worth  of  Judge  McKinley.  He  was  a  member  of 
this  Court  for  fifteen  years,  and  we  knew  him  well.  He  was  a 
sound  lawyer,  faithful  and  assiduous  in  the  discharge  of  his  duties 
while  his  health  was  sufficient  to  undergo  the  labor.  And  his  life 
was  most  probably  shortened  by  the  effort  he  made  to  attend  this 
Court  at  the  last  adjourned  term,  when  his  health  had  become  too 
infirm  to  encounter  the  fatigue  of  a  journey  to  Washington.  He 
was  frank  and  firm  in  his  social  intercourse,  as  well  as  in  the  dis- 
chai^e  of  his  judicial  duties.  And  no  man  could  be  more  free  from 
guile,  or  more  honestly  endeavor  to  fulfil  the  obligations  which  his 
office  imposed  upon  him.    We  truly  deplore  his  death. 

We  have  indeed  met  together  at  the  present  term  under  circum- 
stances peculiarly  painful.  And  when  we  are  speaking  of  the  loss 
sustained  by  the  death  of  a  Brother  of  the  Bench,  we  unavoidably 
call  to  mind  the  three  distinguished  members  of  the  Bar  who  have 
also  died  since  the  last  session  of  the  Court.  Very  soon  after  the 
adjournment  the  death  of  Henry  Clay  was  announced.  In  a  few 
months  afterwards  Daniel  Webster  followed  him;  and  before 
this  term  commenced  the  name  of  John  Sergeant  was  added  to  the 
melancholy  list.  These  gentlemen  have  all  fot  the  last  thirty  years 
been  indentified  with  the  proceedings  of  this  Court,  standing  always 
in  the  foremost  ranks  of  the  profession,  and  ornamenting  it  by  their 
genius,  their  learning,  and  tiieir  eloquence.  And  while  they  were 
maintaining  this  distinguished  position  before  the  judicial  tribunals, 
they  were  able  at  the  same  time  to  place  their  names  among  the 
leading  and  eminent  statesmen  of  the  day,  exercising  a  strong  and 
wide  influence  upK>n  the  great  political  questions  which  were  agi- 
tated during  the  period  in  which  they  lived. 

The  interval  between  the  last  and  present  session  of  the  Court' 
has  been  a  brief  one.  But  sad  events  have  been  crowded  in  it. 
And  we  shall  direct  the  proceedings  of  the  Bar  and  this  response 
to  be  entered  on  the  records  of  the  Court,  as  the  evidence  of  the 
deep  sense  which  the  Court  entertains  of  the  loss  sustained  at  the 
Bar  as  well  as  on  the  Bench. 
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Andbew  Wylib,  Jb.,  Administrator  of  Samuel  Bald- 
win, Appellant,  v.  Richard  S.  Coxb. 

An  appe&l  will  not  lie  to  this  cout  from  a  refutal  of  the  court  below  to  open 
a  prior  decree,  and  grant  a  rehearing.  The  deciaion  of  this  point  resta 
entirely  in  the  sound  discretion  of  the  court  below.^ 

The  case  of  BrockeU  v.  Brockett,  (2  How.,  240,)  explained. 

Two  appeals  baring  been  taken,  one  from  the  original  decree,  and  the  other 
from  the  refusal  to  open  it,  the  latter  most  be  diimilBsed,  and  the  oase  stand 
for  hearing  upon  the  first  appeal. 

A  motion  for  a  mandate  upon  the  court  below,  to  cany  the  decree  into  execu- 
tion, orerruled.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Columbia. 

It  was  brought  before  the  court  upon  the  following 
motion : — 

The  appellee  in  this  case  moves  the  court  to  dismiss  the 
second  appeal  in  this  record  from  the  order  of  the  Circuit 
Court,  overruling  a  motion  to  open  the  decree  and  grant 
a  rehearing.  And^  also,  to  award  a  writ  of  procedendo^  com- 
manding the  said  Circuit  Court  to  proceed  and  execute  the 
first  decree. 

Richard  S.  Coxs, 

Dec.  22d,  1852.  In  pro.  per. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the 
court. 

This  is  an  &ppe&l  fi'om  the  decree  of  the  Circuit  Court,  for 
the  District  of  Columbia. 

^  Nor  to  open  a  Judgment.     Chn-       ^  See  Brwm   T.  Svom^  8    Sawy., 
nor  ▼.  Ptitgh,  IS  How.,  39 '    T^Mickm    GOB. 
T.  Pm'%  U.,  607. 
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The  bill  was  filed  by  the  appellee,  to  recover  a  6um  of 
inn-i      money  *which  he  allegea  was  due  to  him  for  services 

^  rendered  to  the  appellant,  as  administrator,  and  to 
Baldwin,  the  intestate,  in  his  lifetime,  in  recovering  a  large 
sum  of  money,  which  was  due  to  the  said  Baldwin  from  the 
Mexican  government.  The  case  proceeded  to  final  hearing; 
and,  on  the  28th  of  April,  1852,  the  court  passed  its  decree, 
directing  the  appellant,  as  administrator,  to  pay  to  the 
appellee  $3,750,  with  interest  from  the  16th  of  May,  1851, 
untU  paid. 

From  this  decree  the  appellant  prayed  an  appeal  to  this 
court,  and  executed  an  appeal-bond  in  the  usual  form,  in  the 
penalty  of  f  200.  The  bond  is  dated  on  the  6th  of  May,  1852, 
and  on  the  same  day  was  left  for  approval  in  the  clerk's 
office,  and,  as  appears  by  an  indorsement  upon  it,  was 
approved  and  filed  on  the  18th  of  the  same  month. 

On  the  13th  of  May,  1852,  the  appellant  filed  a  petition  for 
a  rehearing,  and  on  the  same  day  moved  to  open  the  decree. 
The  appellee  answered  the  petition  on  the  19th.  And,  ou 
the  22d,  the  motion  to  open  the  decree  and  for  a  rehearing, 
was  overruled  by  the  court.  And,  thereupon,  the  appellant 
prayed  an  appeal,  as  well  from  this  order  as  from  the  decree 
of  April  28th ;  and  on  the  same  day  executed  an  appeal-bond 
in  the  penalty  of  $7,500,  which  was  approved  by  the  court. 

The  case  is  therefore  here  upon  two  appeals :  1st,  from  the 
final  decree,  directing  the  payment  of  the  money ;  and,  2d, 
from  the  order  overruling  the  motion  to  open  this  decree  and 
grant  a  rehearing. 

In  relation  to  the  order,  it  is  plain  that  no  appeal  will  lie 
from  the  refusal  of  a  motion  to  open  the  decree  and  grant  a 
rehearing.  The  decision  of  such  a  motion  rests  in  the 
sound  discretion  of  the  court  below,  and  no  appeal  will  lie 
from  it. 

The  case  of  Brockett  v.  BrocheM^  (2  How.,  240,)  which 
was  relied  on  in  the  argument,  was  decided  on  different 
ground.  In  that  case,  before  any  appeal  was  taken,  a  petition 
was  filed  to  open  the  decree  for  certain  purposes,  and  the 
court  referred  it  to  a  commissioner  to  examine  and  report  on 
the  matters  stated  in  the  petition.  Upon  his  report,  the 
court  refused  to  open  the  decree,  and  the  party  thereupon 
appealed  from  this  refusal,  as  well  as  the  original  decree,  and 
gave  bond,  with  sufficient  security,  to  prosecute  the  appeal. 
This  bond  was  given  within  ten  days  of  the  refusal  of  the 
motion,  but  was  more  than  a  month  after  the  original  decree. 
And  the  court  held  that  this  appeal  was  well  taken;  not 
because  an  appeal  will  lie  from  the  refusal  of  a  motion  to 
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open  the  decree  and  grant  a  rehearing,  but  because  the  court 
regarded  the  original  decree  as  suspended  by  the  action  of 
the  court  on  the  motion,  and  that  it  was  not  effectual  and 
final  until  the  motion  was  overruled.^ 

*But  in  this  case  the  decree  was  not  suspended.  It  r^o 
was  final  from  its  date.  An  appeal  had  been  regularly  ^ 
taken  from  it,  and  an  appeal-bond  given.  And  the  case  has 
come  up  to  this  court  upon  that  appeal.  There  is  no  ground, 
therefore,  for  saying,  that  the  first  decree  was  not  final  until 
the  motion  was  overruled.  It  is  now  before  this  court  upon 
the  first  appeal ;  and  the  second  appeal,  although  it  professes 
to  be  an  appeal  from  the  original  decree,  as  well  as  from  the 
subsequent  order,  could  not  act  on  the  original  decree,  which 
was  already  removed;  and  the  validity  of  this  last  appeal 
must  rest  altogether  on  the  refusal  to  open  and  rehear.  And, 
as  an  appeal  will  not  lie  from  the  decision  of  such  a  motion, 
the  appeal,  so  far  as  concerns  the  order  on  the  petition  for  a 
rehearing,  and  the  refusal  of  the  Circuit  Court  to  grant  the 
same,  must  be  dismissed. 

The  first  appeal  was,  however,  regularly  taken,  and  the 
case  will  stand  for  hearing  when  it  is  reached  in  the  regular 
call  of  the  docket.  And,  as  it  is  now  presented  by  the  rec- 
ord, we  see  no  ground  for  a  mandate  to  the  Circuit  Court. 
No  application  has  been  made  to  it  to  carry  the  decree  into 
execution ;  or  to  stay  proceedings  in  it  pending  this  appeal. 
We  are  bound  to  presume  that  the  court  below  will  do  what- 
ever may  be  right  in  the  premises,  if  the  subject  is  properly 
brought  before  it.  And  we  cannot,  in  advance,  undertake  to 
guide  their  judgment  by  a  mandate. 

The  motion  for  an  order  on  the  Circuit  Court,  to  proceed 
to  carry  the  decree  into  execution,  is  therefore  overruled. 


Ex  PABTB  David  Taylob. 

A  rule  will  be  refused  for  the  judges  of  the  Circuit  Court  of  the  District  of 
Columbia  to  show  cause  why  a  mandamus  should  not  issue,  unless  a  case  is 
presented  which  prima  facie  requires  the  interposition  of  this  court. 

Such  a  case  is  not  presented  where  the  Circuit  Court  decided  that,  under  an 
act  of  Congress,  an  affidavit  was  sufficient  to  hold  a  party  to  special  bail. 
That  court  had  the  power,  by  the  act,  to  exercise  its  judicial  discretion.' 

^  See  note  in  2  How.,  238.  Mandamus  lies  to  an  inferior  court 

*  CiTBD.  Ex  parte  Bradley,  7  Wall.,  to  compel  action,  but  not  to  direct 

366;  Ex  parte  Railway  Co.,  11  Otto,  how  it  shall  act  or  control  its  discre- 

720.  tion.    Where  the  inferior  court  has 
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The  act  of  Congreu  regulated  the  anbject,  and  not  the  ttatnte  of  MaryUod* 
passed  in  1715. 

This  case  came  before  the  court  upon  the  following  motion 
and  petition  :— 

^         ,  (  Petition  for  a  Mandamus  to  the  Judges  of 

n.^^^^/^^o     \     the  Circuit  Court  of  the  District  of 
UAViD  lAYLOB.    ^     Columbia,  for  Washington  County. 

The  above  petitioner  moves  the  honorable  the  Judges  of 
4(^-|      the  ^Supreme  Court  of  the  United  States,  for  a  rule 

J  on  the  Judges  of  the  Circuit  Court  of  the  District  of 
Columbia  for  Washington  County,  to  show  cause  why  a  man- 
damus should  not  issue  commanding  them  to  admit  the  ap-^ 
pearance  of  the  petitioner  to  a  suit  in  said  court,  by  Thomas 
Ewing,  Jr.,  against  said  petitioner ;  and  the  petitioner  moves 
for  the  said  rule  on  his  petition,  and  the  transcript  therewith 
filed. 

1.  Because  there  is  no  legal  cause  of  bail  set  forth  in  the 
proceedings  in  said  suit,  and  by  the  refusal  of  the  Circuit 
Court  to  allow  his  appearance  to  be  entered  to  said  suit, 
he  is  unlawfully  detained  in  custody  by  the  marshal  of  said 
district. 

2.  Because  the  act  of  Maryland,  passed  in  1715,  c.  46,  §  3, 
is  in  force  in  the  county  of  Washington,  and  nowise  repealed ; 
and  the  petitioner  was  by  virtue  of  said  act  entitled  to  appear 
to  said  suit,  on  giving  special  bail  in  the  sum  of  one  hunored 
and  thirty-three  dollars  thirty-three  and  a  third  cents.  But 
the  court  refused  to  allow  him  so  to  appear,  or  to  enter  bail 
in  said  amount. 

3.  Because  the  petitioner  has  a  legal  right  to  appear  with- 
out bail,  or  upon  giving  bail  to  the  amount  required  by  the 
act  of  1715,  c.  46,  §  3,  and  thereby  to  be  discharged  from 
prison,  and  the  said  legal  right  does  not  depend  on  the  dis- 
cretion of  the  court,  b^t  is  fixed  and  regulated  by  law,  and 
there  is  other  legal  remedy  for  the  petitioner  in  the  premises. 

Robert  J.  BEBNT,/(?r  Petitioner. 

already  acted,  its  action  can  only  be  Ex  parte  Loring^  Id.,  418 ;  Ex  parte 

revised  on  appeal,  writ  of  error,  or  Schwab,  8  Id.,  240;  People  v.  Detroit 

certiorari.    Appling  v.  Bailetf,  44  Ala.,  Sup.  Ct.  Judge,  40  Mich.,  159;  Ex  parte 

383 ;  Ex  parte  South  ^c.  R.  R.  Co.,  Id.,  Denver  f-c.  &y  Co.,  11  Otto,  711 ;   Vir- 

654;  Mason  Countjf  t.  MitUumf  4  W.  ginia  t.  Rives,  10  Id.,  313;  People  ex 

Va.,  300 ;  Burke  ▼.  Monroe  County,  Id.,  rel.  Fronds   ▼.    Commom    Council,  78 

371.    8.  P.  Segmour  v.  Big,  37  Conn.,  N.  Y.,  33. 
103 ;  Ex  parte  FHppin,  4  Otto,  346 ; 
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To  the  Judges  of  the  Supreme  Court  of  the  United  States. 

The  petition  of  David  Taylor  respectfully  showeth,  that  he 
is  now  confined  in  the  jail  in  the  city  of  Washington,  at  the 
suit  of  a  certain  Thomas  Ewing,  Jr.,  and  he  refei*s  to  the  ac- 
companying transcript  of  the  record  of  said  suit,  and  makes 
the  same  a  part  of  this  petition,  for  the  better  understanding 
of  the  proceedings  under  which  he  is  now  unjustlj  and  op- 
pressively detained  in  prison. 

Your  petitioner  showeth,  that  by  said  record  it  appears  he 
was  held  to  bail  in  said  suit,  upon  the  afiBdavit  of  said  Ewing, 
and  without  a  copy  of  the  declaration  beinff  served  on  him, 
as  required  by  the  act  of  the  legislature  of  Maryland  of  1715, 
c.  46,  §  8. 

That  at  the  return  of  the  writ  of  capias  ad  respondendum^ 
issued  in  said  cause,  your  petitioner  moved  to  enter  his  ap- 
pearance without  giving  special  bail,  because  of  the  alleged 
insufficiency  of  the  affidavit  to  hold  to  bail,  but  said  motion 
was  overruled  by  the  Circuit  Court  of  the  District  of  Colum- 
bia for  Washington  County.  That,  thereupon,  your  petitioner 
moved  to  enter  his  appearance  to  said  suit,  upon  giving  good 
and  ^sufficient  special  bail,  in  the  sum  of  one  hundred  r«^ 
and  thirty-three  dollars  and  thirty-three  and  one  third  ^ 
cents,  because  of  the  omission  to  serve  yoiir  petitioner  with  a 
copy  of  the  declaration,  according  to  tiie  terms  of  the  afore- 
saia  act  of  1715,  c.  40,  §  8 ;  and  your  petitioner  then  and  there 
tendered  in  open  court  good  and  sufficient  bail,  in  the  last- 
mentioned  sum  of  money.  The  sufficiency  of  said  bail  for 
said  amount  was  fully  admitted  by  said  court,  as  will  appear 
by  reference  to  said  transcript  of  the  record ;  but  the  court 
overruled  said  application  upon  the  express  ground  that  your 
petitioner  was  bound  to  enter  special  bail  to  said  action,  in 
the  amount  of  the  sum  sworn  to  in  the  affidavit  of  said  Ewing, 
which  sum  is  shown  in  said  affidavit  to  be  four  thousand  nine 
hundred  and  seventy  dollars.  Your  petitioner  is  advised  that 
the  aforesaid  recited  act  of  the  legislature  of  Maryland  is  in 
full  force  in  Washington  county  aforesaid ;  and  that,  under 
and  by  virtue  of  said  law,  it  was  the  duty  of  the  marshal  to 
require  no  greater  appearance-bail,  and  of  the  court  to  require 
no  greater  special  bail  than  the  amount  specified  in  said  act, 
where  no  copy  of  the  declaration  is  sent  to  be  served  with 
the  writ ;  and  your  petitioner  is  also  advised,  that  there  is  in 
said  affidavit  no  leeal  cause  of  bail  whatever.  Wherefore, 
inasmuch  as  the  said  Circuit  Court  has  refused  both  of  said 
applications  for  an  appearance  on  the  part  of  your  petitioner 
to  said  suit,  and  as  the  law  provides  no  other  adequate  r^n- 
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edy  in  the  premises,  whereby  your  petitioner  can,  before  the 
final  determination  of  said  suit,  regain  his  personal  liberty, 
whereof  he  is  now  illegally  and  unjustifiably  deprived,  your 
petitioner  prays  that  the  writ  of  mandamus  may  be  issued 
and  directed  to  the  Judges  of  said  Circuit  Court,  command- 
ing and  enjoining  them  to  receive  the  appearance  of  your  peti- 
tioner to  said  action,  either  without  requiring  special  bail,  or 
upon  your  petitioner  causing  good  and  sufficient  special  bail 
to  be  entered  to  said  action,  in  the  sum  of  one  hundred  and 
thirty-three  dollars  and  thirty-three  cents  and  one  third  of  a 
cent. 

And,  as  in  duty  bound,  your  petitioner  will  ever  pray,  &c. 

RoBEBT  J.  Brent,  for  Petitioner. 

District  of  Columbiay  Washington  County ^  to  wit: 

Before  the  subscriber,  a  justice  of  the  peace  of  the  District 
of  Columbia,  in  and  for  Washington  county,  pei-soually  ap- 
pears David  Taylor,  the  within  petitioner,  and  made  oath  on 
the  Holy  Evangely  of  Almighty  God,  that  the  facts,  as  stated 
in  the  said  petition,  are  true,  to  the  best  of  his  knowledge  and 
belief.  J.  W.  Beck,  J.  P. 

Dec.  10, 1852. 

*6]  *  District  of  Columbia^  ss. 

At  a  Circuit  Court  of  the  District  of  Columbia,  begun  and 
held  in  and  for  the  county  of  Washington,  at  the  city  of  Wash- 
ington, on  the  third  Monday  of  October,  being  the  eighteenth 
day  of  the  same  month,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-two,  and  of  the  independence  of  the 
United  States  the  seventy-seventh. 

Present,    William  Cranch,  Chief  Judge. 

The  Hon.  James  S.  Moksell,  and  )  Assistant 

James  Dunlop,  \    Judges. 

Richard  Wallach,  Esquire,  Marshal. 

John  A.  Smith,  Clerk. 

In  the  records  of  proceedings  of  the  said  couit,  amongst 
others,  are  the  following,  to  wit : — 

Thomas  Ewing,  Jr., 

V. 

David  Taylor. 

Be  it  remembered,  to  wit,  on  the  4th  day  of  October,  1852, 
the  said  plaintiff,  by  Charles  S.  Wallach,  Esquire,  his  attorney, 
prosecuted  and  sued  forth  out  of  the  Circuit  Court  here,  the 
United  States  writ  of  capias  ad  respondendum^  directed  to  the 
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marshal  of  the  District  of  Columbia,  in  form  following,  to 
wit: — 

District  of  Columbia^  to  wit : 

The  United  States  of  America,  to  the  Marshal  of  the  District 

of  Columbia,  Greeting: 

We  command  you,  that  you  take  David  Taylor,  late  of 
Washington  county,  if  he  shall  be  found  within  the  county  oi* 
Washington,  in  your  said  district,  and  him  safel}'^  keep,  so  that 
you  have  his  body  before  the  Circuit  Court  of  the  District  of 
Columbia,  to  be  held  for  the  county  aforesaid,  at  the  city  of 
Washington,  on  the  3d  Monday  of  October  instant,  to  answer 
unto  Thomas  Ewing,  Jr.,  in  a  plea  of  trespass  on  the  case, 
aud  so  forth. 

Hereof  fail  not  at  your  peril,  and  have  you  then  and  there 
this  writ. 

Witness  William  Gbanch,  Esq.,  Chief  Judge  of  our  said 
court,  at  the  city  of  Washington,  the  22d  day  of  May,  Anno 
Domini  one  thousand  eight  hundred  and  fifty-two. 

Issued  this  4th  day  of  October,  1852. 

Wdllaeh.  Jno.  A.  Smith,  Clerk. 

^District  of  OolumbtOj  Washington  County^  to  wit :       [*7 

And  the  aforesaid  plaintiff,  on  the  day  of  prosecuting  and 
suing  forth  of  the  aforegoing  writ,  declared  against  the  said 
defendant  in  the  plea  aforesaid,  in  the  form  following,  to 
wit : — 

District  of  Columbia^  Washington  County^  to  wit : 

David  Taylor,  late  of  the  county  aforesaid,  was  attached  to 
answer  unto  Thomas  Ewing,  Jr.,  in  a  plea  of  trespass  on  the 
case,  and  so  forth.  And  whereupon  the  said  plaintiff,  by 
Charles  S.  Wallach,  his  attorney,  complains  that,  whereas  the 
defendant  on  the  first  day  of  September,  in  the  year  eighteen 
hundred  and  fifty-two,  at  the  county  aforesaid,  was  indebted 
to  the  plaintiff  in  the  sum  of  four  thousand  nine  hundred  and 
seventy  dollars,  current  money  of  the  United  States,  for  sun- 
dry matters  and  articles,  properly  chargeable  in  an  account, 
as  by  a  particular  account  thereof  herewith  into  court  ex- 
hibited, appears.  And  being  so  indebted,  the  defendant,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  vear 
aforesaid,  of  the  county  aforesaid,  undertook,  ana  faithfully 
promised  to  the  said  plaintiff,  to  pay  him  the  aforesaid  sum  of 

money,  wbea  be  should  be  thereto  afterwards  required, 
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And  whereas,  also,  the  defendant,  on  the  fii'st  day  of  Sep- 
tember, in  the  year  eighteen  hundred  and  fifty-two,  at  the 
county  aforesaid,  was  indebted  to  the  plaintiff  in  the  further 
sum  of  four  thousand  nine  hundred  and  seventy  dollars,  for 
work  and  labor  done  and  performed  by  the  plaintiff  for  the 
defendant,  at  liis  special  request ;  and  in  the  further  sum  of 
four  thousand  nine  hundred  and  seventy  dollars,  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiff ;  and  in 
the  further  sum  of  four  thousand  nine  hundred  and  seventy 
dollars,  for  money  lent  and  advanced  by  the  plaintiff  to  the 
defendant,  at  his,  the  defendant's,  request;  and  in  the  further 
sum  of  four  thousand  nine  hundred  and  seventy  dollai*s,  for 
money  paid,  laid  out,  and  expended,  by  the  plaintiff  for  the 
use  of  the  defendant,  at  his,  the  defendant's,  request ;  and 
being  so  indebted,  the  defendant  afterwards,  that  is  to  say,  on 
the  day  and  year  aforesaid,  at  the  county  aforesaid,  in  con- 
sideration thereof,  undertook,  and  then  and  there  faithfully 
promised  to  the  said  plaintiff,  that  he,  the  defendant,  the  said 
several  sums  of  money,  when  required,  would  well  and  truly 
pay  to  the  plaintiff. 

And  whereas,  the  defendant  afterwards,  that  is  to  say,  on 
the  first  day  of  September,  in  the  year  aforesaid,  at  the  county 
aforesaid,  accounted  with  the  plaintiff,  of  and  concerning 
divers  sums  of  money,  from  the  said  defendant  to  the  plain- 
,j«-|       tiff  due,  *owing,  then  in  arrear  and  unpaid  ;  and  upon 

J  such  accounting,  the  said  defendant  was  then  and 
there  found  in  arrear,  and  indebted  to  the  said  plaintiff  the 
further  sum  of  four  thousand  nine  hundred  and  seventy 
dollars ;  and  being  so  found  in  arrear  and  indebted,  the  said 
defendant  afterwards,  that  is  to  say,  on  the  day  and  year  last 
mentioned,  at  the  county  aforesaid,  in  consideration  thereof, 
undertook,  and  then  and  there  faithfully  promised  to  pay  the 
plaintiff,  when  thereto  afterwards  required,  the  said  last- 
mentioned  sum  of  money. 

Nevertheless,  the  defendant  said  promises  in  nowise  regard- 
ing, the  said  several  sums  of  money,  or  any  part  thereof, 
though  often  required,  to  the  plaintiff  has  not  paid,  but  the 
same  to  pay  has  always  refused,  and  still  refuses,  to  the 
damage  of  the  plaintiff,  in  the  sum  of  ten  thousand  dollars, 
and  therefore  he  brings  suit,  &c. 

Ghables  S.  Wallach, 

For  the  plaintiff. 

The  said  plaintiff,  by  his  attorney  aioresaid,  at  the  time  of 
prosecuting  and  suing  forth  the  said  writ,  also  filed  the  follow- 
ing aflSdavit  to  hold  to  bail,  to  wit : — 
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District  of  Columbia^  Washington  County^  to  wit : 
Thomas  Ewing,  Jb., 

V. 

David  Taylob. 

On  this  fourth  day  of  October,  1852,  personally  appeared 
before  me,  the  subscriber,  a  justice  of  the  peace,  in  and  for 
the  county  and  district  aforesaid,  Joseph  T.  Coombs,  of  the 
county  and  district  aforesaid,  agent  for  the  plaintiff  in  the 
above  cause,  and  made  oath  on  the  Holy  Evangely  of  Al- 
mighty God,  that  David  Taylor,  a  resident  of  the  State  of 
North  Carolina,  defendant  in  the  above  cause,  is  indebted  to 
the  said  plaintiff  in  the  full  and  just  sum  of  four  thousand 
nine  hundred  and  seventy  dollars,  for  moneys  due  upon  a  cer- 
tain agreement  or  contract  herewith  filed,  and  for  work  and 
labor  done  at  his,  the  said  David  Taylor's,  special  instance 
and  request,  in  the  district  and  county  aforesaid,  a  particular 
account  whereof  is  herewith  filed.  And  that  the  said  Taylor, 
being  now  in  the  said  county  and  district,  is  about  to  remove 
from  and  go  out  of  said  county  and  district,  and  remove  his 
property,  rights,  and  credits  from  said  county  and  district, 
with  a  view  and  in  order  to  avoid  the  payment  of  the  said  debt, 
as  this  affiant  verily  believes,  and  that  said  debt  was  contracted 
in  said  county  and  district  by  the  said  David  Taylor ;  and  that 
said  work  ana  labor  were  done  and  performed  in  the  said  county 
and  district  by  the  said  plaintiff,  between  the  8th  *day  r^Q 
of  March,  1860,  and  the  first  day  of  September,  1862,  L 
at  his,  the  said  David  Taylor's,  special  instance  and  request. 

J.  T.  Coombs. 

Subscribed  and  sworn  before  me.        H.  NayIiOB,  J.  P. 
4th  October,  1852. 

Agreement  referred  to  in  the  aforegoing  Affidavit. 

Contract  made  and  concluded  on  the  twenty-eighth  day 
of  March,  A.  D.,  1851,  by  and  between  Thomas  Ewing,  Junior, 
formerly  of  Ohio,  and  David  Taylor,  formerly  of  North  Caro- 
lina, in  behalf  of  himself  and  his  wife  and  children,  in  these 
words : — 

The  said  party  of  the  first  part,  covenants  and  agrees  to 
prosecute  before  Congress,  or  before  the  public  departments 
of  the  general  government,  the  claim  of  the  said  party  of  the 
second  part,  and  that  of  his  wife  and  children,  under  the 
Cherokee  treaty  of  1835-6,  to  the  appraised  value  of  a  reser- 
vation of  640  acres  of  land,  lying  in  the  State  of  Tennessee, 
which  said  claim  was  before  the  Committee  of  Indian  Affairs 
of  the  Senate  at  the  last  session  of  Congress ;  and  further, 
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that  the  said  party  of  the  first  part,  will  use  proper  diligence 
in  the  prosecution  of  the  said  claim,  and  at  no  time  will  let 
the  interests  of  the  said  party  of  the  second  part  suffer  by 
want  of  a  proper  degree  of  attention  to  the  claim,  on  his  part, 
unless  prevented  from  rendering  it  by  sickness  or  some  other 
unavoidable  and  unforeseen  necessity. 

And  the  said  party  of  the  second  part,  in  consideration  of 
the  valuable  services  which  the  said  party  of  the  first  part 
has  already  rendered  in  the  prosecution  of  the  said  claim  ; 
and  in  further  consideration  of  the  agreement  which  the  said 
party  of  the  first  part  herein  makes,  to  continue  to  prosecute 
the  claim  until  it  is  finally  allowed  and  paid,  hereby  conve- 
nants  and  agrees  to  pay  unto  the  said  party  of  the  first  part 
the  sum  of  twenty  per  centum  upon  the  amount  of  said  claim, 
whenever  the  same  may  be  allowed ;  and  if  at  any  time  a 
part  of  it  only  is  allowed,  then  tlie  said  party  of  the  second 
part  covenants  and  agrees  to  pay  unto  the  said  party  of  the 
first  part,  a  like  percentage  upon  the  sum  allowed. 

And  for  the  true  and  faithful  performance  of  all  the  agree- 
ments above  mentioned,  the  parties  to  these  presents  bind 
themselves,  each  unto  the  other,  in  the  penal  sum  of  five 
thousand  dollars,  as  fixed  and  settled  damages,  to  be  paid  by 
the  failing  party. 

In  testimony  whereof,  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  afiixed  their  seals,  the  day  and 
year  first  above  written.  Tho.  Ewing,  Jr.     [sbal.] 

hfa 

David  x  Taylor,  [seal.] 

mark. 

i^^/v-|         *The  within  contract  was  read  by  me  to  Mr.  Taylor, 
J     before  signing  it,  and  he  declared  himself  fully  satis- 
fied with  the  conditions  herein  expressed. 

Signed,  sealed,  and  delivered  in  ray  presence,  this  28th  day 
of  March,  A.  D.,  1851.  W.  H.  Colledge. 

A  copy  of  which  said  affidavit  was  made,  and  sent  with 
the  writ  aforesaid  to  the  marshal  of  the  district  aforesaid, 
thereon  indorsed,  to  wit,  "  To  be  served  on  the  defendant  with 
the  writ." 

Account  referred  to  in  the  foregoing  Affidavit^  to  mt : 

Washington,  Sept.  1st,  1861. 
Mr.  David  Taylor,  Dr.  to  Thomas  Ewing,  Jr. 
To  commission,  20  per  cent.,  on  $24,868.04,  amount  allowed 
on  your  claim  against  United  States,  under  Cherokee  Treaty 
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of  1835,  for  work  and  labor  done  and  performed  in  obtaining 
said  allowance,  and  as  per  agreement   .        .        .    ^,970.00 

At  which  mentioned  third  Monday  of  October,  in  the  year 
eighteen  hundred  and  fifty-two,  and  the  day  of  the  return  of 
the  aforegoing  writ,  comes  again  into  the  Cu'cuit  Court  here, 
the  said  plaintiff  by  his  attorney  aforesaid  ;  and  the  marshal 
of  the  district  aforesaid,  to  whom  the  said  writ  was  in  form 
aforesaid  directed,  makes  return  thereof  to  the  court  thus  in- 
dorsed, to  wit,  "  Cepi  in  jail.     R.  Wallach,  Marshal." 

And  now,  to  wit,  on  the  day  of  November,  a.  d.,  1852, 
in  open  coui-t,  appears  David  Taylor,  in  custody  of  the  mai- 
shal  of  the  district  aforesaid,  and  moves  the  court  here  that 
he  be  permitted  to  enter  a  common  appearance  to  the  said 
writ  of  the  said  Thomas  Ewing,  Jr. ;  and  at  the  same  time  the 
said  David  Taylor,  by  his  attorney,  Robert  J.  Brent,  Esq., 
offered  to  appear  to  said  writ,  and  to  defend  the  same ;  but 
the  court  refused  to  allow  the  said  David  Taylor  to  appear  to 
said  writ  until  he  should  give  special  bail,  to  the  amount  of 
indebtedness  sworn  to  in  the  affidavit  of  said  Thomas  Ewing, 
Jr.,  filed  in  this  cause.  And  thereupon  the  said  David  Tay- 
lor, so  being  in  open  court,  prayed  the  court  to  take  special 
bail  for  him  in  this  action,  to  the  amount  of  one  hundred  and 
thirty-three  dollars  thirty-three  and  one-third  cents.  And  at 
the  same  time  appeared  in  open  court  John  Frederick  May 
and  Joseph  L.  Williams,  residents  of  the  District  of  Colum- 
bia, who,  with  the  consent  of  the  said  David  Taylor,  offered 
to  enter  themselves  as  special  bail  for  the  said  David  Taylor, 
and  to  justify  in  double  the  said  last  amount ;  but  the  court, 
in  nowise  denying  the  sufficiency  of  said  bail  as  offered,  re- 
fused to  accept  or  take  special  bail  for  *any  amount  |-i^..i 
less  than  the  amount  sworn  to  by  said  Thomas  Ewing,  *- 
Jr.,  as  aforesaid ;  and  the  said  David  Taylor  declining  to  give 
or  offer  bail  to  the  amount  required  by  the  court,  he  is  there- 
upon ordered  and  remanded  by  the  court  to  the  custody  of 
the  marshal  of  the  District  of  Columbia. 

Test.  John  A.  Smith,  Clerk. 

District  of  Columbia^  WtMhington  County ^  to  wit : 

I,  John  A.  Smith,  Clerk  of  the  Circuit  Court  of  the  District 
of  Columbia,  for  the  county  of  Washington,  hereby  certify 
that  the  aforegoing  is  a  full  and  perfect  transcript  of  all  the 
proceedings  had  in  the  said  court,  in  the  said  case  of  Thomas 
Ewing,  Jr.,  against  David  Taylor,  as  appears  from  the  minutes 
of  the  proceedings  of  said  court. 
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In  testiiuouy  whereof,  I  have  hereunto  subscribed  my 
name,  and  aiSxed  the  seal  of  said  court,  this  lOth  December, 
1852. 

[seal.]  Jno.  a.  Smith,  Clerk, 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

It  appears  in  this  case,  that  a  suit  was  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  Washington  County,  in 
the  District  of  Columbia,  by  Thomas  Ewing,  Jr.,  against 
David  Taylor,  to  recover  a  sum  of  money  which  he  alleged 
to  be  due  to  him,  upon  a  contract  which  is  set  forth  in  the 
proceedings,  and  also  for  services  rendered  to  Taylor  at  his 
instance  and  request. 

The  writ  issued  on  the  4th  of  October,  1852,  returnable  to 
the  October  term,  which  begun  on  the  third  Monday  of  the 
same  month.  And  at  the  time  of  issuing  the  writ,  the  plain- 
tiff filed  his  declaration  containing  the  usual  money  counts, 
and  also  an  affidavit  stating  the  amount  due,  and  the  nature 
of  his  claim ;  that  the  debt  was  contracted  in  Washington 
county,  in  the  District  of  Columbia,  and  that  Taylor,  being 
then  in  said  county  and  district,  was  about  to  remove  from 
it,  and  remove  his  property,  rights,  and  credits,  in  order  to 
avoid  the  payment  of  this  debt. 

The  marshal  arrested  Taylor,  and  made  his  return  upon  the 
writ  "  Cepi  in  jail  " ;  and  thereupon  Taylor  appeared  in  court, 
in  the  custody  of  the  mai*shal,  and,  by  his  counsel,  moved  for 
leave  to  appear  on  common  bail.  But  the  court  refused  to 
permit  liim  to  appear  and  to  discharge  him  from  custody, 
until  he  should  give  bail  to  the  amount  of  the  debt  sworn  to 
in  the  affidavit  of  the  plaintiff.  Taylor  then  moved  for  leave 
to  appear,  upon  giving  bail  in  the  sum  of  one  hundred  and 
thiity-three  dollars  thirty-three  and  a  third  cents,  claiming 
that  he  was  entitled  to  be  discharged  upon  giving  bail  to  that 
amount,  under  the  act  of  Assembly  of  Maryland  of  1715, 
which  act,  together  with  the  other  laws  of  Maryland  in  force 
*1^1     ^^'^^^^  ^^^   United  *States  assumed  jurisdiction  over 

*"-*  this  district,  were  adopted  by  Congress  as  the  laws  of 
Washington  county. 

But  the  Circuit  Court  adhered  to  its  decision,  and  refused 
to  permit  the  party  to  appear,  without  giving  bail  to  the 
amount  claimed  in  the  plaintiffs  affidavit. 

Upon  this  state  of  the  case,  Taylor  moves  for  a  rule  on  the 

Judges  of  the  Circuit  Court  to  show  cause  why  a  mandamv^ 

shall  not  be  issued  from  this  court,  commanding  the  judges 

of  the  Circuit  Court  to  permit  Taylor  to  appear  to  the  above- 
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meutioned  suit  on  common  bail,  in  order  that  he  may  be  dis- 
charged from  the  custody  of  the  mai*shal ;  and  failing  that 
motion,  then  to  show  cause  why  he  should  not  be  permitted 
to  appear,  upon  giving  bail  to  the  amount  of  one  hundred  and 
thirty-three  dollars  and  thirty-three  and  one  third  cents,  under 
the  provisions  of  the  Maryland  law. 

According  to  the  established  practice  of  this  court,  a  rule 
of  this  kind  is  not  granted  as  a  matter  of  course,  and  the  in- 
ferior court  is  never  called  on  to  show  cause,  unless  a  case  is 
presented  which  primd  facie  requires  the  interposition  of  this 
court.  It  was  so  settled  in  the  case  of  the  Postmaster- ffen- 
eral  v.  Triy^  Administrator  of  Rector^  11  Pet.,  173. 

We  proceed,  then,  to  inquire  whether  such  a  case  has  been 
presented  to  support  this  motion. 

The  proceedings  by  which  Taylor  was  arrested  and  held  in 
custody,  were  under  the  act  of  Congress  of  August  1st,  1842 
(5  Stat,  at  L.,  498).  This  act  provides  that  no  person  shall 
be  held  to  bail  in  any  suit  in  the  District  of  Columbia,  unless 
upon  such  an  affidavit  as  is  described  in  the  law,  which  must 
be  filed  previously  to  the  issuing  of  the  writ. 

It  is  insisted,  on  behalf  of  Taylor,  that  he  was  entitled  to 
his  discharge  from  custody  upon  entering  an  ap])earance  by 
his  attorney  to  the  suit,  because,  as  he  alleges,  the  affidavit 
filed  in  the  suit  does  not  conform  to  the  provisions  of  the  act 
of  Congress,  and  therefore  was  not  sufficient,  under  that  law, 
to  justify  the  court  in  demanding  bail. 

But  that  is  a  question  which  this  court  cannot  consider. 
The  act  of  Congress  provides  that  the  sufficiency  of  the  affi- 
davit to  hold  to  bail,  and  the  amount  of  bail  to  be  given  shall, 
upon  application  of  the  defendant,  be  decided  by  the  court  in 
term  time,  and  by  a  single  judge  in  vacation.  In  deciding 
upon  the  application  to  discharge  Taylor  from  the  custody 
of  the  marshal,  the  court  must  necessarily  have  considered 
and  interpreted  the  act  of  Congiess,  as  well  as  the  affidavit, 
and  determined  whether  the  affidavit  was  sufficient  or  not. 
And  certainly,  even  in  England,  the  King's  Bench  never 
claimed  or  exercised  the  power  to  issue  a  mandamtts  to  an 
inferior  court  of  record,  commanding  *it  to  reverse  its  pi^^o 
judgment,  in  a  matter  where  the  law  authorized  it  to  ^ 
judge.  In  the  case  before  us,  the  power  of  deciding  on  the 
sufficiency  of  the  affidavit,  and  the  amount  of  bail,  is  a  part 
of  the  judicial  power  of  the  court.  It  has  exercised  this 
power,  and  passed  its  judgment.  We  do  not  mean  to  say  that 
this  judgment  is  in  any  respect  erroneous.  But,  assuming  it 
to  be  so,  this  court  cannot,  by  mandamus^  command  them  to 
reverse  it.     The  writ  has  never  been  extended  so  far,  nor 
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ever  used  to  control  the  discretion  and  judgment  of  an  infe* 
rior  court  of  record  acting  within  the  scope  of  its  judicial  au- 
thority. There  is  no  ground^  therefore,  for  the  rule  under 
the  act  of  Congress. 

The  application  under  the  Maryland  act  of  1715,  is  equally 
untenable.  The  provision  in  that  act  relied  on  in  support  of 
the  motion,  was  never  held  in  Maryland  to  apply  to  any  thing 
but  the  bail-bonds  to  be  taken  by  the  sheriff  in  certain  cases, 
and  never  influenced  the  decision  of  the  courts  as  to  the 
amount  of  bail  to  be  required  when  the  defendant  was  brought 
into  court.  But  it  is  unnecessary  to  speak  of  that  act,  or  of  the 
construction  it  received  in  the  courts  of  Maryland  ;  because 
the  right  of  the  plaintiff  in  the  Circuit  Court  to  demand  bail 
depends  altogether  upon  the  act  of  Congress.  And  if  there  is 
any  discrepancy  between  this  act  and  the  act  of  Assembly  of 
1715,  the  act  of  Coueress  must  govern,  and  is  a  repeal  pro 
tanto  of  the  Marylana  law. 

The  rule  to  show  cause  is  therefore  refused. 


■»•■■ 


Thomas  Moobe,  Exbcutob  of  Righabd  Eels,  Plaintiff 
IN  Error,  r.  The  People  of  the  State  of  Illinois. 

A  State,  under  it«  general  and  admitted  power  to  define  and  punigh  offences 
against  its  own  peace  and  policy,  may  repel  from  its  borders  an  unaccepta- 
ble population,  whether  paupers,  criminals,  fugitives,  or  liberated  slaves ; 
and,  consequently,  may  punish  her  citizens  and  others  who  thwart  this 
policy,  by  harboring,  secreting,  or  in  any  way  assisting  such  fugitives. 

It  is  no  objection  to  such  legislation  that  tlie  offender  may  be  liable  to  pun- 
ishment under  the  act  of  Congress  for  the  same  acts,  when  injurious  to  the 
owner  of  the  fugitive  slave.^ 

The  case  of  Prigg  v.  The  Commonwealth  of  Ftnnsylvania^  (16  Pet.,  639,)  pre- 
sented the  following  questions,  which  were  decided  by  the  court: 

^  Followed.   Ex  parte  Sieboid,  10  prosecution  for  the  same  offence  un- 

Otto,  390.     Cited.    Coleman  v.  State  der  a  State  law,  see  State  v.  Oleson,  1 

of  Tennessee,  7   Otto,  637 ;   State  of  Crim.  L.  Mag.,  689. 
Tennessee  v.  Davis,  10  Id.,  277.  Rev.  SUt.,  §  711,  providing  that  the 

In  Commonwealth  ex  ret.  Torrey  v.  federal  courts  shall  have  exclusive 
Ketner,  1  Crim.  L.  Mag.,  227,  it  is  jurisdiction  of  "all  crimes  and  of- 
held  that  a  State  court  has  not  juris-  fences  cognizable  under  the  authority 
diction  to  try  a  cashier  of  a  national  of  the  United  States,"  must  be  con- 
bank  for  embezzlement  of  its  funds,  strued  along  with  §  6828,  which  pro- 
under  the  State  statute  punishing  the  vides :  "  Nothing  in  this  title  [Crimes] 
offence  of  embezzlement.  But  in  /^u-  shall  be  held  to  take  away  or  impair 
berq  v.  CommonweaUh,  1  Crim.  L.  Mag.,  the  jurisdiction  of  the  courts  of  the 
779,  it  is  decided  that  a  common  law  several  States  under  the  laws  thereof." 
offence  committed  by  a  national  bank  Consequently  the  same  act  may  still 
officer  is  triable  in  a  State  court,  be  punishable  under  the  laws  both  of 
Whether  a  conviction  under  a  valid  a  State  and  of  the  United  States, 
city  ordinance  will  bar  a  subsequent  Dashing  v.  State,  78  Ind.,  867. 
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1.  That  under  and  in  virtue  of  the  Constitution  of  the  United  States,  the 
owner  of  a  slave  is  clothed  with  entire  authority  in  every  State  in  the  Union, 
to  seize  and  recapture  his  slave,  wherever  he  can  do  it  without  illegal  Tio- 
lence  or  a  breach  of  the  peace. 

2.  That  the  government  of  the  United  States  is  clothed  with  appropriate 
authority  and  functions  to  enforce  the  delivery,  on  claim  of  the  owner,  and 
has  properly  exercised  it  in  the  act  of  Congress  of  12th  February,  1703. 

*-  i.  That  any  State  law  or  regulation  which  interrupts,  impedes,  limito,     i-^^^ 
embarrasses,  delays,  or  postpones  the  right  of  the  owner  to  the  imme-    ^ 
iliate  possession  of  the  slave,  and  the  immediate  command  of  his  service,  is 
void. 

This  court  has  not  decided  that  State  legislation  in  aid  of  the  claimant,  and 
which  does  not  directly  nor  indirectly  delay,  impede,  or  frustrate  the  master 
in  the  exercise  of  his  right  under  the  Constitution,  or  in  purstdt  of  his 
remedy  given  by  the  act  of  Congress,  is  void.* 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Illinois,  by  a  writ  of  error  issued  under  the  25th  sec- 
tion of  the  Judiciary  Act. 

The  section  of  the  law  of  Illinois,  under  which  Eels  was 
indicted  in  1842,  and  the  facts  in  the  case  are  set  forth  in  the 
opinion  of  the  couii;,  and  need  not  be  repeated.  The  court 
before  which  he  was  tried,  fined  him  four  hundred  dollars, 
and  the  Supreme  Court  of  Illinois  afiBrmed  the  judgment. 
The  case  is  reported  in  5  lU.,  498. 

It  was  argued,  in  this  court,  by  Mr,  Chase^  for  the  plaintiff 
in  error,  and  a  printed  argument  filed  by  Mr.  Dixon  on  the 
same  side ;  and  by  Mr.  Shields  for  the  defendant  in  error,  who 
filed  a  printed  argument  prepared  by  Mr.  McDougall,  Attor- 
ney-General of  Illinois. 

The  arguments  urged  by  the  counsel  for  the  plaintiff  in 
error,  in  order  to  show  that  the  law  of  Illinois  was  void, 
were, — 

1.  That  the  act  of  Congress,  passed  in  1793,  was  constitu- 
tional ;  that  the  power  of  legislating  upon  the  subject  of  fugi- 
tive slaves  ought  to  be  vested  in  Congress ;  that  the  act  had 
been  declared  to  be  constitutional  by  the  following  authori- 
ties :  16  Pet.,  620  et  seq. ;  9  Johns.  (N.  Y.),  67 ;  12  Wend. 
(N.  Y.),  311;  2  Pick.  (Mass.),  11;  5  Serg.  &  R.  (Pa.),  62; 
2  Wheel.  Cr.  Cas.,  694. 

2.  That  the  power  was  vested  exclusively  in  Congress,  and 
if  there  was  an  omission  to  legislate,  silence  was  as  demonstra- 
tive of  its  will  as  express  legislation.  5  Wheat.,  1,  21,  22 ; 
16  Pet,  617  et  %eq. 

For  an  able  discussion  respecting  '  See  also  the  foUowing  cases  dting 

the  propriety  of  this  doctrine,  see  ar-  the  principal  case :  Ex  parte  Houghton, 

tide  by  M.  A.  Tliompson,  Esq.,   on  8  Fed.  Rep.,  800;  Dashing  y.  State,  78 

**Once  in  jeopardy,"  4  Crim.  L.  Mag.,  Ind.,  358;  State  y.  Olewn,  26  Minn., 

487.  617. 
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3.  That  admitting  the  power  to  be  concurrent,  its  exercise 
by  Congress  supersedes  all  State  legislation.  1  Kent,  380, 
391 ;  1  Story,  Com.  on  Con.,  §  437  to  443 ;  12  Wend.  (N 
Y.),  816,  325 ;  1  Pet.  Cond.  Rep.,  429 :  4  Id.,  414-5 ;  2. 
Wheel.  Cr.  Cas.,  594 ;  5  Wheat.,  21, 24,  36,  70,  75  ;  14  Wend, 
(N.  Y.),  532-6 ;  16  Pet.,  617-8. 

4.  The  act  of  Congress  of  1793,  and  the  law  of  Illinois, 
conflict  with  each  other. 

5.  Two  laws  legislating  over  the  same  offence  cannot  ex- 
ist at  the  same  time. 

6.  If  so,  the  law  of  Illinois  must  give  way. 

It  was  particularly  pressed  upon  the  court  by  Mr.  Chase, 
that  this  court  had  decided,  in  the  case  of  Prigg  v.  Pennsyl- 
vania^ (16  Pet.,  539,)  that  all  State  legislation  upon  the  sub- 
*1  ^il  •i®^*'  ^^  *fugitive  slaves,  was  void,  whether  professing 
J  to  be  in  aid  of  the  legislation  of  Congress,  or  indepen- 
dent of  it,  was  void ;  and  he  claimed  the  benefit  of  that  de- 
cision. 

The  counsel  for  the  defendant  in  error  commented  on  the 
various  positions  above  mentioned;  and  the  following  extract 
from  the  brief,  shows  the  principal  ground  relied  upon  to 
vindicate  the  State  law. 

The  case  just  cited,  (^Houston  v.  Moore^  5  Wheat.,)  leads 
directly  to  the  question.  What  is  the  particular  power  exer- 
cised by  the  State  in  the  present  instance ;  whence  derived, 
and  what  the  design  and  mode  of  its  operation?  And  it 
may  be  as  well  here  to  remark,  that  it  is  not  alone  in  the 
light  of  an  act  in  aid  of  the  legislation  of  Congress,  that  this 
law  is  to  be  considered.  The  question  before  this  court  is 
one  of  power — of  power  in  the  State  to  legislate  in  the  par- 
ticular manner.  If  the  power  exists  in  the  State,  no  matter 
from  whence  derived,  the  validity  of  the  law  cannot  be  ques- 
tioned. 

It  is  now  contended  that  the  power  in  question  belongs  to 
the  States  in  virtue  of  their  original  and  unsurrendered  sove- 
reignty ;  in  virtue  of  those  great  conservative  powers  which  all 
governments  must  have,  exercise,  and  maintain  for  their  own 
protection  and  preservation ;  powers  which,  in  the  language 
of  Mr.  Madison,  (Federalist,  No.  45,)  "  extend  to  all  the  ob- 
jects, which  in  the  ordinary  course  of  affairs,  concern  the  lives, 
liberties,  and  properties  of  the  people,  and  the  internal  order, 
improvement,  and  prosperity  of  the  State." 

In  the  Oity  of  Neiv  York  v.  Miln^  (11  Pet.,  189,)  the  court 
say,  ^^  that  a  State  has  the  same  undeniable,  and  unlimited 
jurisdiction  over  all  persons  and  things  within  its  territorial 
16 
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limits  as  any  foreign  nation,  when  that  jurisdiction  is  not  sur- 
rendered or  restrained  by  the  Constitution  of  the  United 
States,"  &c. 

It  has  been  before  remarked,  that  slavery  exists  to  a  limited 
extent  in  the  State  of  Illinois ;  nevertheless,  it  is  the  settled 
policy  of  the  State  to  discourage  the  institution,  as  also  a  free 
negro  population.  By  numerous  acts  of  legislation,  before 
and  since  the  present  constitution,  it  has  been  made  penal  to 
introduce  negroes  from  other  States,  except  upon  severe  con- 
ditions. Negroes  have  been  and  continue  to  be  regarded  as 
constituting  a  vagabond  population;  and  to  prevent  their 
influx  into  the  State,  restrictive  laws  have  been  from  time  to 
time  passed.  In  connection  with  this  regulation  is  to  be  found 
the  law  in  question,  prohibiting  persons  within  the  State  from 
harboring  or  secreting  fugitive  negro  slaves.  The  question 
whether  a  State  may  not  prohibit  its  citizens  from  harboring 
or  protecting  felons,  fugitives  from  other  countries,  is  the  same 
with  this.  It  is  ^possible  that  some  new  State  might  r%\a 
become  a  country  of  refuge  for  the  accused  and  con-  ^ 
victed  outcasts  of  older  and  stronger  governments ;  would 
that  State  be  compelled  to  receive  and  welcome  the  moral 
pestilence?  Certainly  not;  the  right  of  self-preservation, 
necessary  to  all  governments,  would  justify  any  act  requii'ed 
to  repel  them  from  her  borders. 

It  was  upon  this  principle,  as  a  sovereign  power  in  the  State, 
that  this  court  sustained  the  law  of  New  York,  intended  to 
prevent  the  influx  of  a  pauper  and  va^bond  population  at 
the  port  of  New  York.  City  of  New  York  v.  Miln  (11  Pet., 
142).  In  wh'ch  case  the  court  say,  "We  think  it  as  compe- 
tent and  as  necessary  for  a  State  to  provide  precautionary 
measures  against  the  moral  pestilence  of  paupers  and  vaga- 
bonds, and  possibly  convicts,  as  it  is  to  guard  against  the 
physical  pestilence  which  may  arise  from  unsound  and  infec- 
tious articles  imported,  or  from  a  ship  the  crew  of  which  may 
be  laboring  under  an  infectious  disease." 

It  was  in  favor  of  this  same  power  that  the  court,  in  Prigg 
v.  Pennff^ylvania^  (16  Pet.,  625,)  qualify  the  general  terms  of 
their  opinion, — "  To  guard,  however,  against  any  possible  mis- 
construction of  our  views,  it  is  proper  to  state  that  we  are  by 
no  means  to  be  imderstood^  in  any  manner  whatsoever,  to 
doubt  or  to  interfere  with  the  police  power  belonging  to  the 
States,  in  virtue  of  their  general  sovereignty,"  &c. 

The  State  may  arrest,  restrain,  and  even  remove  from  its 
borders,  the  fugitive  slave,  and  so  long  as  the  rights  of  the 
owner  are  not  interfered  with,  it  is  a  constitutional  exercise 
of  power.    If,  then,  the  greater  power  exists,  that  over  the 
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!>erson  of  the  slave,  for  the  purpose  of  police,  certainly  the 
esser  power,  that  over  the  citizen,  preventing  him  from  har- 
boring, secreting,  or  protecting  the  slave,  for  like  purposes  of 
police,  will  not  be  denied. 

It  will  be  perceived  that  this  view  of  tlie  case  settles  the 
point  made  in  the  opposing  argument,  that  the  law  of  IllinoiB 
is  a  violation  of  the  Federal  and  State  Constitutions,  which 
prohibit  two  punishments  for  one  offence.  A  legal  offence  is 
the  breach  of  a  law.  Eels,  in  harboring  a  fugitive  slave, 
violated  a  law  of  tliis  State,  by  interfering  with  its  internal 
policy.  He  also  violated  a  law  of  Congress,  by  interfering 
with  the  rights  of  the  slave-owner  secured  by  the  Constitu- 
tion. The  one  act  constitutes  two  distinct  offences  against 
the  several  laws  of  distinct  jurisdictions.  Within  the  same 
jurisdiction  one  act  frequently  constitutes  several  offences,  as 
in  the  familiar  cases  of  assaults,  libels,  and  other  personal  in- 
juries, which  are  offences  against  the  persons  injured,  and  at  the 
same  time  offences  against  the  government ;  and  the  different 
itt-i^-i  offences  may  be  separately  tried,  *and  separately  pun- 
->  ished.  The  constitutional  provision  is  not,  that  no 
person  shall  be  subject,  for  the  same  act,  to  be  twice  put  in 
jeopardy  of  life  or  limb  ;  but  for  the  same  offence,  the  same 
violation  of  law,  no  person's  life  or  limb  shall  be  twice  put  in 
jeopardy. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  and  convicted  under  the 
criminal  code  of  Illinois  for  ^'harboring  and  secreting  a  negro 
slave."  The  record  was  removed  by  writ  of  error  to  the  Su- 
preme Court  of  that  State;  and  it  was  there  contended,  on 
behalf  of  the  plaintiff  in  error,  that  the  judgment  and  convic- 
tion should  be  reversed,  because  the  statute  of  Illinois,  upon 
which  the  indictment  was  founded,  is  void,  by  reason  of  its 
being  in  conflict  with  that  article  of  the  Constitution  of  the 
United  States  which  declares  "  that  no  person  held  to  labor 
or  service  in  one  State,  under  the  laws  thereof,  escaping  into 
another,  shall,  in  consequence  of  any  law  or  regulation  therein, 
be  discharged  from  such  service  or  labor,  but  shall  be  delivered 
up  on  claim  of  the  party  to  whom  such  labor  may  be  due." 
And,  also,  because  said  statute  is  in  conflict  with  the  act  of 
Congress  on  the  same  subject. 

That  this  record  presents  a  case  of  which  this  court  has 
jurisdiction  under  the  twenty-fifth  section  of  the  judiciary  act, 
is  not  disputed. 

The  statute  of  Illinois,  whose  validity  is  called  in  question, 
it  contained  in  the  149th  section  of  the  Criminal  Code,  and  is 
18 
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as  follows :  ^^  If  any  person  shall  harbor  or  secrete  any  negro, 
mulatto,  or  person  oi  color,  the  same  being  a  slave  or  servant 
owing  service  or  labor  to  any  other  persons,  whether  they  re- 
side in  this  State  or  in  any  other  State  or  territory,  or  district, 
within  the  limits  and  under  the  jurisdiction  of  the  United 
States,  or  shall  in  any  wise  hinder  or  prevent  the  lawful 
owner  or  owners  of  such  slaves  or  servants  from  retaking 
them,  in  a  lawful  manner,  every  such  person  so  offending  shall 
be  deemed  Ruilty  of  a  misdemeanor,  and  fined  not  exceeding 
five  hundred  dollars,  or  imprisoned  not  exceeding  six  months. 

The  bill  of  indictment,  framed  under  this  statute,  contains 
four  counts.  The  first  charges  that  *^  Richard  Eels,  a  certain 
negro  slave,  owinff  service  to  one  C.  D.,  of  the  State  of  Mis- 
souri, did  unlawniUy  secrete,  contrary  to  the  form  of  the 
statute,"  &c. 

2.  That  he  harbored  the  same. 

3.  For  unlawfully  secreting  a  negro  owing  labor  in  the 
State  of  Missouri  to  one  C.  D.,  which  said  negro  had  secretly 
fled  from  said  State  and  from  said  C.  D. 

4.  For  unlawfully  preventing  C.  D.,  the  lawful  owner  of 
said  *8lave,  from  retaking  him  in  a  lawful  manner,  by     r«^n 
secreting  the  said  negro,  contrary  to  the  form  of  the     ^ 
statute,  &c. 

In  view  of  this  section  of  the  Criminal  Code  of  Illinois,  and 
this  indictment  founded  on  it,  we  are  unable  to  discover  any 
thing  which  conflicts  with  the  provisions  of  the  Constitution 
of  the  United  States  or  the  legislation  of  Congress  on  the 
subject  of  fugitives  from  labor.  It  does  not  interfere  in  any 
manner  with  the  owner  or  claimant  in  the  exercise  of  his 
right  to  arrest  and  recapture  his  slave.  It  neither  interrupts, 
delays,  or  impedes  the  right  of  the  master  to  immediate  pos- 
session. It  gives  no  immunity  or  protection  to  the  fugitive 
against  the  claim  of  his  master.  It  acts  neither  on  the 
master  ivpr  his  slave ;  on  his  right  or  his  remedy.  It  pre- 
scribes a  rule  of  conduct  for  the  citizens  of  Illinois.  It  is  but 
the  exercise  of  the  power  which  every  State  is  admitted  to 
possess,  of  defining  offences  and  punishing  offenders  against 
its  laws.  The  power  to  make  municipal  regulations  for  the 
restraint  and  punishment  of  crime,  for  the  preservation  of  the 
health  and  morals  of  her  citizens,  and  of  the  public  peace,  has 
never  been  surrendered  by  the  States,  or  restrained  bv  the 
Constitution  of  the  United  States.  In  the  exercise  oi  this 
power,  which  has  been  denominated  the  police  power,  a  State 
has  a  right  to  make  it  a  penal  offence  to  introduce  paupers, 
criminals,  or  fugitive  slaves,  within  their  borders,  and  punish 
those  who  thwart  this  policy  by  harboring,  concealing,  or  ee* 
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oreting  such  persons.  Some  of  the  States,  coterminous  with 
those  who  tolerate  slavery,  have  found  it  necessary  to  protect 
themselves  against  the  influx  either  of  liberated  or  fugitive 
slaves,  and  to  repel  from  their  soil  a  population  likely  to 
become  burdensome  and  injurious,  either  as  paupers  or  crim- 
inals. 

Experience  has  shown,  also,  that  the  results  of  such  con- 
duct as  that  prohibited  by  the  statute  in  question  are  not 
only  to  demoralize  their  citizens  who  live  in  daily  and  open 
disregard  of  the  duties  imposed  upon  them  by  the  Constitu- 
tion and  laws,  but  to  destroy  the  harmony  and  kind  feelings 
which  should  exist  between  citizens  of  this  Union,  to  create 
border  feuds  and  bitter  animosities,  and  to  cause  breaches  of 
the  peace,  violent  assaults,  riots,  and  murder.  No  one  can 
deny  or  doubt  the  right  of  a  State  to  defend  itself  against 
evils  of  such  magnitude,  and  punish  those  who  perversely 
persist  in  conduct  which  promotes  them. 

As  this  statute  does  not  impede  the  master  in  the  exercise 
of  his  rights,  so  neither  does  it  interfere  to  aid  or  assist  him. 
If  a  State,  in  the  exercise  of  its  legitimate  powers  in  promo- 
tion of  its  policy  of  excluding  an  unacceptable  population, 
should  thus  indirectly  benefit  the  master  of  a  fugitive,  no  one 
n^  q-|  has  a  right  to  *complain  that  it  has,  thus  far  at  least, 
^  fulfilled  a  duty  assumed  or  imposed  by  its  compact  as 
a  member  of  the  Union. 

But  though  we  are  of  opinion  that  such  is  the  character, 
policy,  and  intention  of  the  statute  in  question,  and  that  for 
this  reason  alone  the  power  of  the  State  to  make  and  enforce 
such  a  law  cannot  be  doubted,  yet  we  would  not  wish  it 
to  be  inferred,  by  any  implication  from  what  we  have  said, 
that  any  legislation  of  a  State  to  aid  and  assist  the  claimant, 
and  which  does  not  directly  nor  indirectly  delay,  impede,  or 
frustrate  the  reclamation  of  a  fugitive,  or  interfere  with  the 
claimant  in  the  prosecution  of  his  other  remedies,  is,  necessa^ 
rily  void.  This  question  has  not  been  before  the  court,  and 
cannot  be  decided  in  anticipation  of  future  cases. 

It  has  been  urged  that  this  act  is  void,  as  it  subjects  the 
delinquent  to  a  double  punishment  for  a  single  offence.  But 
we  think  that  neither  the  fact  assumed  in  this  proposition, 
nor  the  inference  from  it,  will  be  found  to  be  correct.  The 
offences  for  which  the  fourth  section  of  the  act  of  12th  Feb- 
ruary, 1798,  subjects  the  delinquent  to  a  fine  of  five  hundred 
dollars,  are  difiTerent  in  many  respects  from  those  defined  by 
the  statute  of  Illinois.  The  act  of  Congress  contemplates  re- 
capture and  reclamation,  and  punishes  those  who  interfere 
with  the  master  in  the  exercise  of  this  right — ^first,  by  ob- 
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structing  or  hiudering  the  claimant  in  his  endeavors  to  seize 
and  arrest  the  fugitive ;  secondly,  by  rescuing  the  fugitive 
when  arrested ;  and,  thirdly,  by  harboring  or  concealing  him 
after  notice. 

But  the  act  of  Illinois,  having  for  its  object  the  prevention 
of  the  immigration  of  such  persons,  punishes  the  harboring 
or  secreting  uegro  slaves,  whether  domestic  or  foreign,  and 
without  regard  to  the  master's  desire  either  to  reclaim  or 
abandon  them.  The  fine  imposed  is  not  given  to  the  master, 
as  the  party  injured,  but  to  the  State,  as  a  penalty  for  diso- 
bedience to  its  laws.  And  if  the  fine  inflicted  by  the  act  of 
Congress  had  been  made  recoverable  by  indictment,  the 
offence,  as  stated  in  any  one  of  the  counts  of  the  bill  before 
us,  would  not  have  supported  such  an  indictment.  Even  the 
last  count,  which  charges  the  plaintiff  in  error  with  "  unlaw- 
fully preventing  C.  D.,  the  lawful  owner,  from  retaking  the 
negro  slave,"  as  it  does  not  allege  notice,  does  not  describe 
an  offence  punishable  b}'  the  act  of  Congress. 

But  admitting  that  the  plaintiff  in  error  may  be  liable  to 
an  action  under  the  act  of  Congress,  for  the  same  acts  of  har- 
boring and  preventing  the  owner  from  retaking  his  slave,  it 
does  not  follow  that  he  would  be  twice  punished  for  the  same 
offence.  An  offence,  in  its  legal  signification,  means  the 
transgression  of  a  law.  A  man  may  be  compelled  to  make 
reparation  in  ^damages  to  the  injured  party,  and  be  p<iqa 
liable  also  to  punishment  for  a  breach  of  the  public  ^ 
peace,  in  consequence  of  the  same  act ;  and  may  be  said,  in 
common  parlance,  to  be  twice  punished  for  the  same  offence. 
Every  citizen  of  the  United  States  is  also  a  citizen  of  a  State 
or  territory.  He  may  be  said  to  owe  allegiance  to  two  sov- 
ereigns, and  may  be  liable  to  punishment  for  an  infraction  of 
the  laws  of  either.  The  same  act  may  be  an  offence  or  trans- 
gression of  the  laws  of  both.  Thus,  an  assault  upon  the 
marshal  of  the  United  States,  and  hindering  him  in  the  exe- 
cution  of  legal  process,  is  a  high  offence  against  the  United 
States,  for  which  the  perpetrator  is  liable  to  punishment ; 
and  the  same  act  may  be  also  a  gross  breach  of  the  peace  of 
the  State,  a  riot,  assault,  or  a  murder,  and  subject  the  same 
person  to  a  punishment,  under  the  State  laws,  for  a  misde- 
meanor or  felony.  That  either  or  both  may  (if  they  see  fit) 
punish  such  an  offender,  cannot  be  doubted.  Yet  it  cannot 
be  truly  averred  that  the  offender  has  been  twice  punished 
for  the  same  offence ;  but  only  that  by  one  act  he  has  com- 
mitted two  offences,  for  each  of  which  he  is  justly  punishable. 
He  could  not  plead  the  punishment  by  one  in  bar  to  a  con- 
viction by  the  other ;  consequently,  this  court  has  decided, 
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in  the  case  of  Fox  v.  The  State  of  Ohio^  (5  How.,  482,)  that 
a  State  may  punish  the  offence  of  uttering  or  passing  false 
coin,  as  a  cheat  or  fraud  practised  on  its  citizens ;  and,  in  the 
case  of  the  United  States  v.  Marigold^  (9  How.,  660,)  that 
Congress,  in  the  proper  exercise  of  its  authority,  may  punish 
the  same  act  as  an  offence  against  the  United  States. 

It  has  been  urged,  in  the  argument  on  behalf  of  the  plain- 
tiff in  error,  that  an  affirmance  of  the  judgment  hi  this  case 
will  conflict  with  the  decision  of  this  court  in  the  case  of 
Prigg  v.  The  Commonwealth  of  Pennsylvania^  16  Pet.,  540. 
This,  we  think,  is  a  mistake. 

The  questions  presented  and  decided  in  that  case  differed 
entirely  from  those  which  affect  the  present.  Prigg,  with 
full  power  and  authority  from  the  owner,  had  arrested  a  fugi- 
tive slave  in  Pennsylvania,  and  taken  her  to  her  master  in 
Maryland.  For  this  he  was  indicted  and  convicted  under  a 
statute  of  Pennsylvania,  making  it  a  felony  to  take  and 
carry  away  any  negro  or  mulatto  for  the  purpose  of  detaining 
them  as  slaves. 

The  following  questions  were  presented  by  the  case  and 
decided  by  the  court : — 

1.  That,  under  and  in  virtue  of  the  Constitution  of  the 
United  States,  the  owner  of  a  slave  is  clothed  with  entire 
authority,  in  every  State  in  the  Union,  to  seize  and  recapture 
his  slave,  wherever  he  can  do  it  without  illegal  violence  or  a 
breach  of  the  peace. 

#21-1         *2.  That  the  government  is  clothed  with  appropri- 
^     ate  authority  and  functions  to  enforce  the  delivery,  on 
claim  of  the  owner,  and  has  properly  exercised  it  in  the  act 
of  Congress  of  12th  February,  1798. 

8.  That  any  State  law  or  regulation  which  interrupts,  im- 
pedes, limits,  embarrasses,  delays,  or  postpones  the  right  of 
the  owner  to  the  immediate  possession  of  the  slave,  and  the 
immediate  command  of  his  service,  is  void. 

We  have  in  this  case  assumed  the  correctness  of  these  doc- 
trines ;  and  it  will  be  found  that  the  grounds  on  which  this 
case  is  decided  were  fully  recognized  in  that.  *'  We  enter- 
tain," say  the  court,  (page  626,)  "  no  doubt  whatsoever,  that 
the  States,  in  virtue  of  their  general  police  power,  possess 
full  jurisdiction  to  arrest  and  restrain  runaway  slaves,  and 
remove  them  from  their  borders,  and  otherwise  to  secure 
themselves  against  their  depredations  and  evil  example,  as 
they  certainly  may  do  in  cases  of  idlers,  vagabonds,  and  pau- 
pers. The  rights  of  the  owners  of  fugitive  slaves  are  in  no 
just  sense  interfered  with  or  regulated  by  such  a  course ;  and, 
in  many  cases,  the  operations  of  the  police  power,  although 
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designed  essentially  for  other  purposes, — for  the  protection, 
safety,  and  peace  of  the  State, — ^may  essentially  promote  and 
aid  the  interests  of  the  owners.  But  such  regulations  can 
never  be  permitted  to  interfere  with  or  to  obstruct  the  just 
rights  of  the  owner  to  reclaim  his  slave,  derived  from  the 
Constitution  of  the  United  States,  or  with  the  remedies  pre- 
scribed by  Congress  to  aid  and  enforce  the  same." 

Upon  these  grounds,  we  are  of  opinion  that  the  act  of  Illi- 
nois, upon  which  this  indictment  is  founded,  is  constitutional, 
and  therefore  affirm  the  judgment. 

Mr.  Justice  McLEAN. 

In  the  case  of  Prigg  v.  The  Commonwealth  of  Pennnylvania^ 
the  police  power  of  the  States  was  not  denied,  but  admitted. 
This  court  held,  in  Fox  v.  The  State  of  Ohio^  (5  How.,  410,) 
that  a  person  might  be  punished  under  a  law  of  the  State  for 
passing  counterfeit  coin,  although  the  same  offence  was  pun- 
ishable under  the  act  of  Congress,  and,  consequently,  that 
the  conviction  and  punishment  under  the  State  law  would 
be  no  bar  to  a  prosecution  under  the  law  of  Congress.  In 
that  case  I  dissented,  and  gave  at  large  the  grounds  of  my 
dissent. 

As  the  case  now  before  us  involves  the  same  principle  as 
was  ruled  in  that  case,  I  again  dissent  for  the  reasons  then 
given,  and  I  deem  it  unnecessary  now  to  repeat  them. 

It  is  contrary  to  the  nature  and  genius  of  our  government, 
to  punish  an  individual  twice  for  the  same  offence.  Where 
the  jurisdiction  is  clearly  vested  in  the  Federal  Government, 
and  *an  adequate  punishment  has  been  provided  by  it  p^j^Qo 
for  an  offence,  no  State,  it  appears  to  me,  can  punish  ^ 
the  same  act.  The  assertion  of  such  a  power  involves  thfr 
right  of  a  State  to  punish  all  offences  punishable  under  the 
acts  of  Congress.  This  would  practically  disregard,  if  it  did 
not  destroy,  this  important  branch  of  criminal  justice,  clearly 
vested  in  the  Federal  Government.  The  exercise  of  such  a 
power  by  the  States  would,  in  effect,  be  a  violation  of  the 
Constitution  of  the  United  States,  and  the  Constitution  of 
the  respective  States.  They  all  provide  against  a  second 
punishment  for  the  same  act.^  It  is  no  satisfactory  answer  to 
this,  to  say  that  the  States  and  Federal  Government  consti- 
tute different  sovereignties,  and,  consequently,  may  each 
punish  offenders  under  its  ow^n  law. 

It  is  true,  the  criminal  laws  of  the  Federal  and  State  Govern- 
ments emanate  from  different  sovereignties ;  but  they  operate 

i  ■ 

^  Quoted.  Ex  parte  Lange,  IS  Wall.,  172. 
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upon  the  same  people,  and  should  have  the  same  end  in  view^. 
In  this  respect,  the  Federal  government,  though  sovereign 
within  the  limitation  of  its  powers,  may  in  some  sense,  be 
considered  as  the  agent  of  the  States,  to  provide  for  the  gen- 
eral welfare,  by  punishing  offences  under  its  own  laws  within 
its  jurisdiction.  It  is  believed  that  no  government,  regulated 
by  laws,  punishes  twice  criminally  the  same  act.  And  I 
deeply  regret  that  our  government  should  be  an  exception  to 
a  great  principle  of  action,  sanctioned  by  humanity  and  jus- 
tice. 

It  seems  to  me  it  would  be  as  unsatisfactory  to  an  indi- 
vidual as  it  would  be  illegal,  to  say  to  him  that  he  must  sub- 
mit to  a  second  punishment  for  the  same  act,  because  it  is 
punishable  as  well  under  the  State  laws,  as  under  the  laws  of 
the  Federal  Government.  It  is  true  he  lives  under  the  cBffis 
of  both  laws ;  and  though  he  might  yield  to  the  power,  he 
would  not  be  satisfied  with  the  logic  or  justice  of  the  argu- 
ment. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Illinois,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 


••mk»' 
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Where  a  motion  was  made,  under  the  12th  section  of  the  Judiciary  Act,  to 
remove  a  cause  from  a  State  Court  to  the  Circuit  Court  of  the  United 
States,  notwithstanding  which  the  State  Court  retained  cognizance  of  the 
case,  and  it  was  ultimately  brought  to  this  court  under  the  25th  section  of 
the  Judiciary  Act,  a  motion  to  dismiss  it  for  want  of  jurisdiction  cannot  be 
sustained.  The  question  will  remain  to  be  decided  upon  the  full  hearing  of 
the  case.^ 


*  s.  c,  16  How.,  198.     CiTBD.   In-     Union  Bank  v.  Dodge,  13  Vr.  (N  J.), 
turance  Co,  y.  Dunn,   19  Wall.,  224;    320. 
JEdwards  v.  Elliott,  21  Id.,  662 ;  NaL 
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A  MOTION  was  made  by  Mr,  Martin^  to  dismiss  this  case, 
which  was  argued  by  himself  and  Mr.  Q-arr. 

The  circumstances,  upon  which  the  motion  was  based,  are 
stated  in  the  opinion  of  the  court. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error,  directed  to  the  Superior  Court  of 
the  City  of  New  York,  and  a  motion  has  been  made  by  the 
defendant  in  error  to  dismiss  it  for  want  of  lurisdiction. 

The  record  shows  that  a  suit  was  brought  by  the  defend- 
ant in  error  against  the  plaintiff,  in  the  State  Court  above 
mentioned ;  the  former  being  a  citizen  of  New  York,  and  the 
latter  a  citizen  of  New  Jersey.  The  plaintiff  in  error,  at  the 
time  of  entering  his  appearance  in  the  State  Court,  filed  his 
petition,  stating  the  citizenship  of  the  parties,  and  praying 
for  the  removal  of  the  cause  for  trial  into  the  next  Circuit 
Court,  to  be  held  in  the  district  where  the  said  suit  was  pend- 
ing ;  and,  at  the  same  time,  offered  good  and  sufficient  secur- 
ity for  his  entering  in  such  court,  on  the  first  day  of  the  ses- 
sion, copies  of  the  process  arainst  him,  and  also  for  his  then 
appearing  and  entering  special  bail  in  the  cause. 

The  State  Court,  however,  refused  to  permit  the  cause  to 
be  removed ;  and  after  the  petition  was  filed  and  the  bond 
given,  proceeded  in  the  case,  and  finally  gave  judgment 
against  the  plaintiff  in  error  for  the  sum  of  money  mentioned 
in  the  record.  Various  proceedings,  it  appears,  were  after- 
wards had  in  the  appellate  courts  of  the  State,  in  relation  to 
this  judgment,  but  the  decision  in  these  courts  was  also 
against  nie  plaintiff  in  error ;  and  the  judgment  rendered  in 
the  Superior  Court  of  the  City  of  New  York,  still  remains 
there  and  is  in  full  force,  if  that  court  had  jurisdiction  of  the 
ease  after  the  application  to  remove  it. 

The  case  then,  as  it  stands  on  the  motion,  is  this:  The 
plaintiff  in  error  claimed  the  right  to  remove  this  cause  from 
the  State  Court  to  the  Circuit  Court  of  the  United  States, 
under  the  12th  section  of  the  Judicia^  Act  of  1789.  The 
right  claimed  was  denied  by  the  State  Court,  which  retained 
the  case,  and  proceeded  to  give  a  final  judgment  against  him. 

*It  is  thererore  precisely  one  of  the  cases  enumerated  r%oA 
in  the  25th  section  of  the  act  of  1789,  in  which  jurisdic-  '- 
tion  is  conferred  upon  this  court,  and  in  which  the  judgment 
of  the  State  Court  may  be  reviewed  upon  writ  of  error.  For 
the  construction  of  an  act  of  Congress  was  drawn  in  question, 
and  the  decision  of  the  court  was  against  the  r^ht  claimed* 
under  it,  by  the  plaintiff  in  error. 
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As  to  the  authority  of  the  Superior  Court  of  the  City  of 
New  York  to  retain  the  case,  and  the  validity  or  invalidity  of 
its  proceedings  and  judgment,  after  the  motion  to  remove ; 
that  question,  according  to  the  practice  of  the  court,  will 
stand  for  hearing  when  the  case  is  reached  in  the  regular  call 
of  the  docket.  But  the  motion  to  dismiss,  for  want  of  juris- 
diction in  this  court,  is  overruled. 

OBDEB. 

On  consideration  of  the  motion,  made  on  a  prior  day  of  the 
present  term  of  this  court,  to  dismiss  this  writ  of  error,  and 
of  the  argument  of  counsel  thereupon  had,  as  well  in  support 
of  as  against  the  motion,  it  is  now  here  ordered  by  the  court 
that  the  said  motion  be,  and  the  same  is  hereby,  overruled. 


Ex  PARTE  William  MAiinr. 

Where  there  was  a  blank  in  the  record  of  the  Circuit  Court  in  the  taxation  of 
the  costs  recovered  by  the  plaintiff,  and  the  judgment  being  afilrmed  by 
this  Court,  a  mandate  with  the  same  blank  went  down  to  the  Circuit  Court; 
and  a  motion  was  there  made  to  open  the  original  judgment  for  the  purpose 
of  taxing  the  cost?,  which  motion  was  refused  by  the  court,  such  refusal 
cannot  be  reached  by  a  mandamus  from  this  court. 

The  refusal  of  the  court  was  not  a  ministerial  act,  but  an  exercise  of  judicial 
discretion.  This  court  could  issue  a  mandamus  for  the  Circuit  Court  to 
proceed  to  judgment,  but  such  a  writ  would  not  be  appropriate  to  the 
present  case.^ 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

A  motion  has  been  made  for  a  rule  on  the  District  Judge 
of  the  Massachusetts  District,  to  show  cause  why  he  should 
not  proceed  to  adjudicate  and  allow  the  petitioner's  costs  in 
an  action  at  law  in  the  Circuit  Court.  The  rule  is  moved  for 
upon  the  District  Judge,  because  he  alone  was  holding  the 
Circuit  Court  when  the  decision  was  made  which  has  given 
rise  to  this  application. 

The  case  is  this :  Many  recovered  a  judgment  in  the  Cir- 
*251  ^^^^  *Court  for  the  District  of  Massachusetts  against 
J  Sizer  and  others,  for  the  infringement  of  a  patent  right. 
The  judgment  was  entered  in  the  following  words : — 

*   CiTKD.     Ex   parte    Newman^    14    Otto,  720.     See  note  to  £r /Kirte  7Vi y- 
Wall.,  166;  Ex  parte  Railway  Co.,  11    /or,  ante,  »8. 
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^^It  is  thereupon  considered  by  the  court,  that  the  said 
William  V.  Many  recover  against  the  said  George  W.  and 
Henry  Sizer  the  sum  of  seventeen  hundred  and  thirty-tliree 
dollars  and  seventy-five  cents  damages  and  costs  of  suit  taxed 
at 

The  judgment  was  rendered  in  1848;  and  upon  writ  of 
error  brought  by  the  defendants,  it  was  a£Brmed  in  this  court 
at  December  term,  1851.  The  costs  were  not  taxed  in  the 
Circuit  Court  before  the  removal,  and  the  blank  left  for  them 
i-emained  unfilled  when  the  judgment  was  affirmed.  The 
usual  mandate  issued  to  the  Circuit  Court  to  carry  the  judg- 
ment into  execution,  and  the  blank  space  for  costs  was  neces- 
sarily left  in  the  mandate,  in  order  to  conform  to  the  judg- 
ment of  the  court  below,  as  it  appeared  in  the  transcript 
transmitted  to  this  court. 

Upon  the  return  of  the  case  to  the  Circuit  Court,  the 
counsel  for  the  plaintiff  moved  that  his  costs  be  taxed  by  the 
clerk  as  and  for  the  October  term,  1848,  and  that  an  order  be 
made  amending  the  record  of  the  judgment  of  the  Circuit 
Court  so  as  to  insert  therein  the  amount  of  the  taxation,  and 
that  an  execution  on  the  judgment  so  amended  be  issued. 

The  court  refused  to  allow  the  amendment  to  be  made,  and 
overruled  the  motion.  And  we  think  its  judgment,  whether 
it  be  correct  or  not,  cannot  be  revised  in  the  form  of  proceed- 
ing moved  for  on  behalf  of  the  plaintiff.  The  decision  of  the 
Circuit  Court  was  not  a  mere  ministerial  act.  It  was  the 
decision  of  a  court  of  competent  jurisdiction  made  in  the 
exercise  of  judicial  authority  and  discretion.  This  court 
might  unquestionably  issue  a  mandamus  to  the  court  below 
to  proceed  to  judgment.  But  in  this  case  the  court  has  pro- 
ceeded to  judgment,  upon  the  question  submitted  for  its  de- 
cision. And  whether  that  judgment  be  erroneous  or  not, 
this  court  has  not  jurisdiction  to  reexamine  it  in  a  pro- 
ceeding by  mandamus. 

The  motion  for  a  rule  to  show  cause  must  therefore  be 
overruled  for  want  of  jurisdiction. 
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JoHK   A.   Bbowk,   Admikistbatob   op  John   Asfdbn, 

DB0XA8ED,  ET  AL.,  ApPBLIJLNTS,  V.   MaTHIAS    AsPDBN'S 
ADKINI8TBATOR8  BT  AL. 

A  r«argiinient  of  »  case  decided  bj  this  court  will  not  be  granted,  unless  a 
member  of  the  court,  who  concurred  in  the  judgment,  desires  it ;  and  when 
that  Is  the  case,  it  will  be  ordered  without  waiting  for  the  application  of 
counsel.^ 

^og-i  *And  this  is  so,  whether  the  decree  of  the  court  below  was  affirmed  by 
^  an  equally  divided  court  or  a  majority ;  or  whether  the  case  is  one 
at  common  law  or  chancery. 

The  rules  of  the  English  Court  of  Chancery  have  not  been  adopted  by  this 
court  Those  which  are  applicable  to  a  court  of  original  jurisdiction,  are 
not  appropriate  to  an  appellate  court. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  and  was  the 
conclusion  of  the  case  of  Aspden  et  al,  v.  Nixon  et  al^  reported 
in  4  How.,  467. 

It  was  affirmed  by  a  divided  court  in  December,  1852 ;  and 
in  February,  1858,  a  petition  for  a  rehearing  was  filed  by  the 
appellants. 

Upon  which  petition  Mr.  Chief  Justice  TANEY  delivered 
the  opinion  of  the  court. 

A  motion  has  been  made  for  a  rehearing  in  this  case,  and 
we  have  been  referred  to  the  practice  of  the  English  Chan- 
cery Court  in  support  of  the  application.  The  argument 
presupposes  that  this  court,  in  cases  in  equity,  has  adopted 
the  rules  and  practice  of  the  English  chancery.  But  this  is  a 
mistake.  The  English  chancery  is  a  court  of  original  juris- 
diction ;  and  this  court  is  sitting  as  an  appellate  tribunal.  It 
would  be  impossible,  from  the  nature  and  office  of  the  two 
tribunals,  to  adopt  the  same  rules  of  practice  in  both. 

Nothing  could  show  this  more  strongly  than  the  present 
application.     By  the  established  rules  of  chancery  practice, 

^  Cited.  Public  Schools  y.  Walker,  9  otherwise  not.  But  such  petition  can- 
Wall.,  604 ;  Steines  r.  Franklin  County ,  not  be  filed  after  the  term  at  which 
14  Id.,  22;  Amer,  Diamond  Rock  Bar-  the  judgment  was  rendered.  Brooks 
ing  Co.  T.  Sheldon,  5  Bann.  &  A.,  292.  v.  Railroad  Co.,  12  Otto,  107.  In  New 
S.  P.  United  States  y.  Knight,  1  Black,  York  a  re-argument  will  only  be 
488.  In  Public  Schools  y.  Walker,  9  granted  where  some  question  decisiye 
Wall.,  603,  it  is  laid  down  that  if  the  of  the  case  and  duly  submitted  by 
court  does  not,  of  its  own  motion,  counsel  was  oyerlooked,  or  where  the 
order  a  re-hearing,  counsel  may  sub-  decision  is  in  conflict  with  an  express 
mit  without  argument,  a  brief  written  statute  or  a  controlling  decision,  to 
or  printed  petition  or  suggestion  of  which  attention  was  not  called  by 
the  point  or  points  which  are  deemed  counsel.  Banks  y.  Carter,  7  Daly, 
important,  and  if  any  Judge  who  con-  417.  S.  P.  Freeman  y.  Fcdeomer,  44 
curred  in  the  opinion  thinks  proper  to  Superior,  579. 
moye  for  a  re-hearing,  it  may  be  had, 
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a  rehearing,  in  the  sense  in  which  that  term  is  used  in  pro- 
ceedings in  equity,  cannot  be  allowed  after  the  decree  is  en- 
rolled. If  the  party  desires  it,  it  must  be  applied  for  before 
the  enrolment.  But  no  appeal  will  lie  to  the  proper  appel- 
late tribunal,  until  after  it  is  enrolled,  either  actiuiUy  or  by 
construction  of  law.  And,  consequently,  the  time  for  a  re- 
hearing must  have  gone  by  before  an  appeal  could  be  taken. 
In  the  House  of  Lords,  in  England,  to  which  the  appeal  lies 
from  the  Court  of  Chancery,  a  rehearing  is  altogether  un- 
known. A  reargument,  indeed,  may  be  ordered,  if  the 
house  desires  it,  for  its  own  satisfaction.  But  the  chancery 
rules  in  relation  to  rehearings,  in  the  technical  sense  of  the 
word,  are  altogether  inapplicable  to  the  proceedings  on  the 
appeal. 

Undoubtedly  this  court  may  and  would  call  for  a  reargu- 
ment, where  doubts  are  enteitaiued  which  it  is  supposed  may 
be  removed  by  further  discussion  at  the  bar.  And  this  may 
be  done  after  judgment  is  entered,  provided  the  order  for  re- 
argument  is  entered  at  the  same  term.^  But  the  rule  of  the 
court  is  this, — that  no  reargument  will  be  heard  in  any  case 
after  judgment  is  ^entered,  unless  some  member  of  the  ^^^7 
court  who  concurred  in  the  judgment  afterwards  ^ 
doubts  the  correctness  of  his  opinion,  and  desires  a  further 
argument  on  the  subject.  And  when  that  happens,  the 
court  will,  of  its  own  accord,  apprise  the  counsel  of  its 
cashes,  and  designate  the  points  on  which  it  desires  to  hear 
them. 

There  is  certainly  nothing  in  the  history  of  the  English 
Court  of  Chancery  to  induce  this  court  to  adopt  rules  in  re- 
lation to  rearguments,  analogous  to  the  chancery  practice 
upon  applications  for  a  rehearing.  According  to  the  general 
nictice  of  that  court,  one  rehearing,  where  the  application 
as  been  sanctioned  by  the  signature  of  two  counsel,  is  a 
matter  of  course.  And  this  facility  in  obtaining  one  rehear- 
ing, has  naturally  led  to  others,  and  in  cases  of  interest  or 
difficulty,  two,  or  even  three,  rehearings  have  sometimes  been 
allowed,  under  the  special  leave  of  the  court,  before  the  de- 
cree was  enrolled,  and,  consequently,  before  it  could  be 
removed  to  the  House  of  Lords.  The  natural  result  of  this 
practice  is  to  produce  some  degree  of  carelessness  in  the  first 
argument,  ajid  hesitation  and  indecision  in  the  court.  But 
the  great  evil  is  in  the  enormous  expenses  occasioned  by 
these  repeated  hearings,  and  the  delays  which  it  produces  in 

i  Applied.   Brooks  v.  Railroad  Co.,    Cited.   Bronson  t.  SckuUen,  14  Otto, 
12  Otto,  108;  8.  c,  1  Morr.  Tr.,  46.    416. 
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the  decisioD,  which  often  prove  ruinous  to  both  parties  before 
the  final  decree  is  pronounced.  Nor  is  the  mischief  confined 
to  the  particular  suit  in  which  such  proceedings  and  delays 
are  permitted  to  take  place.  A  multitude  of  others  are 
always  behind  it,  waiting  anxiously  to  be  heard.  And  the 
result  of  the  practice  of  which  we  are  speaking  has  been 
such  that,  although  the  court  has  always  been  filled  by  men 
of  the  highest  order,  distinguished  for  their  learning  and  in- 
dustry, yet  the  expenses  and  delays  of  the  court  have  become 
a  byword  and  reproach  to  the  administration  of  justice,  and 
Parliament  has  at  length  been  compelled  to  interpose. 

And  if  this  court  should  adopt  a  practice  analogous  to  that 
of  the  English  chancery,  we  should  soon  find  ourselves  in  the 
same  predicament ;  and  we  should  be  hearing  over  again  at  a 
second  term  almost  all  the  cases  which  we  had  heard  and 
adjudged  at  a  former  one,  and  upon  which  our  own  opinions 
would  have  been  definitely  made  up  upon  the  first  argument. 
We  deem  it  safer  to  adhere  to  the  rule  we  have  heretofore 
acted  on.  And  no  reargument  will  be  granted  in  any  case, 
unless  a  member  of  the  court  who  concurred  in  the  judgment 
desires  it ;  and  when  that  is  the  case,  it  will  be  ordered  with- 
out waiting  for  the  application  of  counsel. 

It  is  true  that  the  decree  of  affirmance  in  this  court,  in  the 
case  before  us,  was  upon  an  equal  division  of  the  members 
composing  the  court  at  the  time  of  the  argument,  eight  being 
*2S1  *pre8ent.  But  the  case  was  fully  heard,  more  than  a 
J  week  being  occupied  in  the  arguments  of  counsel. 
And  when,  upon  conference  and  a  full  interchange  of  opinion, 
it  was  found  that  the  court  was  divided,  the  case  was  held 
over  until  the  present  term,  in  order  that  each  member  of  the 
body  might  have  an  ample  opportunity  of  investigating  the 
subject  for  himself.  This  has  been  done.  And  when 
the  court  reassembled,  it  was  found  that  the  opinions  of  each 
member  of  the  tribunal  was  unchanged,  and  the  decree  was 
therefore  affirmed  by  a  divided  court.  Further  arguments 
would  be  mere  waste  of  time,  when  opinions  have  been 
formed  after  so  much  argument  and  such  deliberate  exami- 
nation. 

Nor  is  the  circumstance,  that  a  decree  is  affirmed  by  a  di- 
vided court,  any  reason  for  ordering  a  reargument  before  a 
full  bench  in  any  case.  In  a  body  as  numerous  as  this,  it 
must  often  happen,  from  various  causes,  that  the  bench  is  not 
full.  And  experience  has  shown,  that  it  has  rarely  happened 
that  every  judge  has  been  present  every  day  throughout  any 
one  entire  term.  The  case  before  us  is  certainly  an  important 
one,  in  its  principles  and  in  the  amount  in  dispute.  But  there 
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are  many  cases  on  the  docket  at  every  term  of  the  court  much 
more  important  in  both  respects.  And  if  it  is  to  be  under- 
stood, that  cases  of  this  description  are  not  to  be  finally  de- 
cided without  the  concurrence  of  a  majority  of  the  whole 
bench,  it  would  be  an  useless  consumption  of  time  to  hear 
them  in  the  absence  of  any  one  judge,  because  it  would  be 
uncertain  whether  a  judgment  could  follow  after  the  argu- 
ment. And  it  is  easy  to  foresee  the  inconvenience,  delay,  and 
expenses  to  which  a  practice  of  that  kind  would  subject  the 
parties,  and  the  uncertainty  and  confusion  it  would  produce 
(to  the  gi'eat  injury  of  other  suitors)  in  the  order  of  business 
as  it  stands  on  the  docket  of  the  court. 

Neither  is  there  any  difference  between  a  decree  in  chan- 
cery and  a  judgment  at  law,  as  to  its  affirmance  on  a  division 
of  the  court.  In  both  cases,  the  motion  is  to  reverse  ;  and  if 
that  fails,  the  judgment  or  decree  necessarily  stands,^  and 
must  therefore  be  affirmed.  And  in  most  of  the  cases  afSrmed 
in  this  manner,  a  majority,  in  fact,  of  the  judges,  who  act  ju- 
dicially upon  the  case,  concur  in  the  judgment.  For  the  Cir- 
cuit Court  is  composed  of  two  members,  and  if  both  are  on 
the  bench,  they  must  concur  in  the  judgment  or  decree; 
otherwise  it  could  not  be  passed,  and  the  point  would  be  cer- 
tified by  a  divided  court. 

In  every  view  of  the  subject,  we  see  no  sufficient  ground 
for  ordering  a  reargument^  and  the  application  is  therefore 
refused. 


»»•>> 


•John  Hagan,  surviving  Partner  of  the  late  p^oo 
FIRM  OF  John  Hagan  &  Co.,  Appellant,  v.  L 
Leroy  p.  Walker,  Administrator  of  William  H. 
Pope,  deceased,  and  Frances  Ann  Pope,  Widow  and 
Guardian  ad  litem  op  William  Pope  and  Julia 
Ann  Pope,  minor  children  of  said  William  H. 
Pope,  deceased,  and  Samuel  Breck,  Administrator 
OF  Leroy  Pope,  deceased. 

A  court  of  equity  has  jurisdiction  of  ft  bill  ftgainst  the  administrator  of  a 
deceased  debtor  and  a  person  to  whom  real  and  personal  property  was  con- 
veyed by  the  deceased  debtor,  for  the  purpose  of  defrauding  creditors.' 

In  such  a  case,  the  court  does  not  exercise  an  auxiliary  jurisdiction  to  aid 
legal  process,  and  consequently  it  is  not  necessary  that  the  creditor  should 
be  in  a  condition  to  leyy  an  execution,  if  the  fraudulent  obstacle  should  be 
removed. 

*  Quoted.    Durant  v.  Essex   Com-        •  S.  P.   McCalmont  y.  Lawreaee,  1 
pan^,  7  WaU.,  112.  Blatchf.,  282. 
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It  if  proper  to  make  a  prior  encumbrancer,  who  holds  the  legal  title,  a  party 
10  the  bill,  in  order  that  the  whole  title  may  be  sold  under  the  deoree ;  for 
the  purpose  of  such  a  decree,  the  prior  encumbrancer  is  a  necessary  party ; 
but  the  court  may  order  a  sale  subject  to  the  encumbrance,  without  haying 
the  prior  encumbrancer  before  it,  and  in  fit  cases  it  will  do  so.^ 

If  the  prior  encumbrancer  is  out  of  the  jurisdiction,  or  cannot  be  Joined  with- 
out defeating  it,  it  is  a  fit  cause  to  dispense  with  his  presence,  and  order  a 
sale  subject  to  his  encumbrance,  which  will  not  be  affected  by  the  decree.* 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Alabama. 

The  bill  was  originally  filed  in  ■  the  names  of  John  Hagan, 
of  New  Orleans,  and  a  citizen  of  the  State  of  Louisiana,  and 
Thomas  Barrett,  of  New  Orleans,  and  a  citizen  of  the  State  of 
Louisiana,  formerly  commission  merchants  and  partners, 
trading  under  the  firm,  name,  and  style  of  John  Hagan  & 
Co.,  complainants,  against  William  H.  Pope,  of  Huntsville, 
and  a  citizen  of  the  State  of  Alabama,  Samuel  Breck,  of 
Huntsville,  and  a  citizen  of  the  State  of  Alabama,  the  said 
Breck  beine  the  administrator  of  the  estate  of  Leroy  Pope, 
who  in  his  lifetime  resided  in  Huntsville,  and  was  a  citizen  of 
the  State  of  Alabama,  and  Charles  B.  Penrose,  of  Washington 
city,  and  a  citizen  of  the  District  of  Columbia,  and  successor 
in  office  of  Virffil  Maxcy,  who  in  his  lifetime  resided  in  Wash- 
ington city,  and  was  a  citizen  of  the  District  of  Columbia,  and 
Solicitor  of  the  Treasury  of  the  United  States. 

The  suit  was  commenced  in  February,  1846.  The  plaintifb 
were  judgment  creditors  of  Leroy  Pope,  by  a  judgment  ren- 
dered in  April,  1884,  upon  which  an  execution  in  October, 
1884,  was  returned,  "  No  property  found." 

The  plaintiffs  sought  to  obtain  satisfaction  of  this  judgment, 
from  property  which  they  alleee  the  said  Leroy  i^ope  con- 
veyed fraudulently  to  his  son  William  H.  Pope^  the  defend- 
ant. 

This  property  was  conveyed,  March,  1884,  by  Leroy  Pope 
*801  ^  *William  H.  Pope,  and  upon  considerations  which 
-■     the  plaintiffs  alleged  to  be  colorable  and  inadequate. 

The  property  thus  conveyed  was  charged  to  have  been  the 
whole  estate  of  the  said  Leroy,  and  William  H.  Pope  was 
charged  to  have  been,  before  that  time,  without  property,  and 
to  have  had  no  means  of  payment  for  this. 

The  plaintiffs  alleged  that  the  property  was  never  delivered 
to  the  '^exclusive  possession"  of    William  H.  Pope,  but 

-  - 

1  CiTiD.     Oreen    r.    Oreighton,   23  in  fraud  of  creditors.    PenabU  T.  Bank 

How.,  106.  0/ United  States,  2  Pet.,  107. 

A  mortgagee  whose  riglits  are  an-        '  Cited.  Shields  y.  Barrow,  17  How., 

disputed  is  not  a  necessary  party  to  a  141 ;  BeaUy  t.  HinekUy,  17  Blatdif ., 

biU  to  set  aside  a  conyeyance  as  made  800. 
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^*  lemained  as  muoh  in  the  possession  of  the  said  Leroj  as  the 
said  William,  and  that  the  said  Leroy  and  William  enjoyed 
the  proceeds  and  profits  jointly." 

They  alleged  that  William  H.  Pope,  in  March,  1884,  con- 
veyed the  land  and  slaves  to  the  Solicitor  of  the  Treasury  in 
mortgage,  to  secure  a  debt  due  to  the  United  States  by  the 
said  Leroy  Pope,  of  $29,290.90,  which  William  H.  Pope  at 
that  date  assumed,  and  for  which  he  gaye  his  notes ;  and 
that  at  the  same  date  he  guaranteed  to  the  United  States  a 
debt  of  9^20,000,  for  which  other  security  had  been  given  to 
the  United  States  by  Leroy  Pope. 

They  averred  that  the  $20,000  thus  mentioned,  was  paid 
from  the  securities  deposited  by  Leroy  Pope,  and  that  the 
only  debt  really  incurred  by  William  H.  Pope,  was  that  for 
•29,290.90.  This  debt  the  plaintiffs  admitted  to  be  a  charge 
on  the  property,  and  they  did  not  contest  it.  They  chargea, 
iiowever,  that  the  securities  to  the  Solicitor  of  the  Treasury 
were  designed  by  the  grantor  (William  H.  Pope)  as  a  fraud 
upon  the  creditors  of  Leroy  Pope. 

The  death  of  Leroy  Pope  was  alleged  to  have  occurred  in 
1844,  and  the  appointment  of  Breck,  as  administrator,  in 
1844. 

The  prayer  of  the  bill  was,  that  the  conveyances  of  Leroy 
and  William  H.  Pope  should  be  declared  null.  That,  after 
satisfying  the  debt  of  the  United  States,  the  remainder  of  the 
property  should  be  appropriated  to  satisfy  the  debt  of  the 

Slaintiffis.  Process  was  prayed  i^ainst  William  H.  Pope  and 
amuel  Breck,  administrators  of  Leroy  Pope,  and  the  Solicitor 
of  the  Treasury,  (Penrose,)  a  citizen  of  the  District  of  Co- 
lumbia. 

The  defendants,  Breck  and  Pope,  demurred  to  the  bill ;  the 
demurrer  was  allowed  by  the  District  Court,  and  the  bill  was 
dismissed. 

An  appeal  from  this  decree  of  dismissal  brought  the  case 
up  to  tlus  court.  It  was  argued  by  Mr.  John$on  for  the 
appellant,  and  Mr.  J.  A.  Campbell  for  the  appellees. 

As  the  demurrer  was  sustained  in  the  court  below,  the 
points  before  this  court  to  be  argued  were  the  reasons  for 
dismissing  the  bill  and  sustaining  the  demurrer.  These  were 
stated  by  Mr.  Campbell,  as  follows,  and  it  is  sufficient  to  state 
the  points  and  authorities. 

^I.  That  the  jurisdiction  of  the  Court  of  Chancery    p«g^ 
to  set  aside  conveyances  executed  by  a  failins;  debtor    ^ 
to  defraud  creditors,  is  not  an  original  and  independent  juris- 
diction of  that  court,  but  is  an  auxiliary  and  limited  jurisdic- 
tioiL    The  creditor  must  show  that  the  remedies  at  law  have 

Vol.  XIV.— 8  88 


81  SUPREME  COURT. 

Hagan  v.  Walker  et  al. 


been  exhausted — that  there  is  an  obstruction  which  can  only 
be  removed  by  the  aid  of  the  Court  of  Chancery,  and  that 
his  cause  is  so  situated  at  law,  that  upon  the  interposition  of 
the  court  in  the  manner  sought,  he  could  immediately  enforce 
the  right  he  claims.  3  Myl.  &  C,  407  ;  11  Sm.  &  M.  (Miss.), 
366 ;  8  Barb.  (N.  Y.),  593 ;  7  Ala.,  319,  928 ;  1  Hill  (S.  C), 
297,  307  ;  20  Johns.  (N.  Y.),  654 ;  2  Rand.  ( Va.),  384 ;  1 
Paige  (N.  Y.),  388. 

Ijf.  The  bill  shows  in  this  case  three  facts  sufiQcient  to  have 
determined  the  lien  of  the  judgment  against  Leroy  Pope,  un- 
der the  laws  of  the  United  States,  and  the  State  of  Alabama. 

Five  years  had  elapsed  from  the  3d  of  March,  1839,  before 
the  filing  of  the  bill.  The  act  of  Congress  of  that  date  deter- 
mined the  lien.    5  Stat,  at  L.,  338. 

Ten  years  had  elapsed  from  the  judgment  and  return  of 
the  last  execution.  Clay,  Dig.,  206,  207,  §  28,  29 ;  5  Ala., 
188 ;  18  Ala.,  675 ;  19  Ala.,  207. 

The  death  of  Leroy  Pope  put  an  end  to  the  lien  of  the 
judgment  and  the  right  to  issue  execution.  Bush  v.  Jones^ 
13  Ala.,  167. 

III.  The  plaintiff  sets  forth  the  conveyance  of  Leroy  Pope 
to  William  H.  Pope,  to  have  taken  place  in  1834.  He  does 
not  aver  that  the  conveyance  was  upon  any  trust  for  Leroy 
Pope,  nor  does  he  aver  that  any  title  remained  in  Leroy  Pope. 
The  bar  of  the  statute  of  limitations  of  six  years  will  apply  to 
the  personal  property.  7  Yerg.  (Tenn.),  222 ;  1  Bail.  (S.  C.) 
Ch.,  228;  1  Humph.  (Tenn.),  335;  1  Hill  (S.  C.)  Ch.,  118; 
8  Yerg.  (Tenn.),  145;  7  Wheat.,  60,  117,  &c.;  Peck 
(Tenn.),  41. 

IV.  The  Court  of  Chancery,  except  in  cases  of  express 
trusts  and  fraud,  follow  the  courts  of  law  in  the  application 
of  the  statute  of  limitation. 

In  this  case  no  trusts  in  favor  of  Leroy  Pope  are  charged 
to  exist ;  nor  is  there  an  averment  that  the  plaintiff  did  not 
discover  till  within  six  yeara  the  fraudulent  purpose  and  con- 
sideration upon  which  they  were  made. 

In  the  absence  of  such  averments,  the  court  will  presume 
the  possession  to  have  been  consistent  with  the  legal  title, 
and  the  bar  of  the  statute  will  run  from  the  date  of  the  title 
deeds.    4  How.,  503,  560 ;  7  How.,  234  ;  10  Wheat.,  168. 

In  reference  to  personal  property,  the  limitation  upon  per- 
sonal actions  is  adopted  in  equity.  1  Dev.  &  B.  (N.  C.) 
Eq.,  96 ;  5  Ala.,  90,  508 ;  3  Ala.,  756. 

*821         *^'  ^^  averment  is  made  by  the  plaintiff  showing 
•*     the  condition  of  the  estate  of  Leroy  Pope,  after  his 
death.     The  bill  contains  an  averment,  that  the  crops  from 
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the  lands  and  other  profits  of  the  estate  have  been  large,  and 
Leroy  Pope  enjoyed  them  till  his  death. 

There  is  nothing  to  show  that  ample  means  are  not  to  be 
found  in  the  hands  of  the  administrator  to  pay  the  debt.  N-o 
presentment  to,  nor  demand  of,  the  administrator  is  averreiK 
and  no  refusal  to  pay  on  his  part  shown.  A  bill  must  show 
this,  or  it  is  fatally  defective.  3  Ohio,  287  ;  5  Har.  &  J. 
(Md.),  881 ;  5  Gill  &  J.  (Md.),  482 :  2  McCord  (S.  C.)  Ch., 
416, 169. 

VI.  The  court  had  no  jurisdiction  of  the  cause.  The  So- 
licitor of  the  Treasury,  a  citizen  of  the  District  of  Columbia, 
iB  made  a  party.  The  prayer  of  the  bill  is  to  cancel  deeds 
made  to  him,  and  to  appropriate  property  in  which  he  has  a 
legal  right.    8  Cranch,  267  ;  14  Pet.,  60,  65. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

John  Hagan  &  Co.  filed  their  bill  in  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Alabama,  in 
which  they  state  that,  in  the  year  1834,  they  recovered  a 
judgment  at  law  in  that  court  against  Leroy  Pope,  for  up- 
wards of  seven  thousand  dollars,  which  is  wholly  unsatisfied  ; 
that  a  writ  of  fieri  faeia%^  running  against  the  lands,  goods, 
and  bodv  of  the  debtor,  was  regularly  issued,  and,  on  the  10th 
day  of  October,  1884,  was  returned  nvlla  bona ;  and  from 
that  time  to  the  filing  of  the  bill,  there  has  not  been,  in  that 
district  or  elsewhere,  any  property  of  Leroy  Pope  out  of 
which  the  judgmen^debt  could  be  collected,  except  certain 
property  afterwards  mentioned.  The  bill  further  alleges 
that,  about  a  month  before  the  complainants  recovered  their 
judgment  at  law,  Leroy  Pope,  intending  to  defraud  the  com- 
plainants, and  to  hinder  them  from  obtaining  [)ayment,  made 
conveyances,  both  of  real  and  personal  estate,  to  a  large 
amount,  to  his  son,  William  H.  Pope,  who  was  a  party  to 
the  fraud,  and  is  made  a  defendant  in  the  bill ;  and  Leroy 
Pope  died  in  the  year  1844,  and  Samuel  Breck,  who  was  ap- 
pointed his  administrator,  is  also  a  party  defendant.  The 
complainants  are  averred  to  be  citizens  of  Louisiana,  and 
William  H.  Pope  and  the  administrator  citizens  of  Alabama. 
The  defendants  having  demurred  to  the  bill,  it  was  dismissed 
by  the  District  Court,  and  the  complainant,  who  is  the  surviv- 
ing partner,  appealed  to  this  court. 

The  principal  ground  upon  which  the  demurrer  has  been 
rested  in  this  court  is,  that  the  bill  does  not  show  that  the 
complainants  are  entitled  to  equitable  relief.  The  argument 
is,  that  the  jurisdiction  of  a  court  of  equity,  to  aid  a  r^oo 
judgment-creditor,  *by  removing  a  fraudulent  encum-     ^ 
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branoe  on  the  property  of  his  debtor,  is  ancillary  merely ;  that 
this  aid  is  not  given  miless  the  creditor  has  obtained  a  lien  at 
law  upon  the  specific  property  sought  for,  if  that  be  Ic^gal 
property  upon  which  an  execution  could  be  levied;  or  it  it 
be  equitable  assets,  not  liable  to  a  levy  by  execution ;  that  the 
creditor  must  have  exhausted  his  legal  remedy,  by  a  return 
of  nulla  bona  on  his  execution,  and  must  also  be  in  a  condi- 
tion to  proceed  at  once  at  law  to  enforce  his  right,  if  the 
obstacle  should  be  removed.  That  if  his  judgment  has  be- 
come ineffectual  to  entitle  him  to  an  execution,  so  that  he 
could  not  levy,  even  if  the  assets  were  legal,  and  not  subject 
to  any  fraudulent  encumbrance,  equity  will  not  exert  itself  to 
subject  equitable  property  to  the  payment  of  his  judgment. 
And  it  is  further  argued,  that,  according  to  the  local  law  of 
Alabama,  governing  these  proceedings  at  law,  the  judgment 
creditors  had  lost  their  lien  on  the  personal  estate  of  the 
debtor,  because  they  had  suffered  more  than  one  term  to 
elapse  without  issuing  an  aUaa  execution ;  and  upon  the  real 
estate,  because  more  than  ten  years  elapsed  after  the  return 
of  their  last  execution,  and  before  this  bill  was  filed ;  and  that 
the  lien,  both  upon  the  personal  and  real  estate,  was  destroyed 
by  the  death  of  Leroy  Pope,  which  suspended  the  right  to 
issue  an  execution.  That,  by  reason  of  his  death,  and  the 
lapse  of  more  than  ten  years,  the  right  to  issue  an  execution 
being  suspended,  equity  would  not  subject  equitable  assets  to 
the  payment  of  this  judgment. 

It  does  not  distinctly  appear  whether  the  property  sought 
to  be  reached  by  this  bill  is  equitable  or  legal.  There  is  rea- 
son to  suppose,  from  some  allegations  in  the  bill,  that  a  part 
or  the  whole  of  the  property  was  conveyed  by  Leroy  Pope,  in 
1831,  to  Louis  McLaue,  as  Secretary  of  the  Treasury,  to  se- 
cure a  debt  due  to  the  United  States  by  a  deed  of  trust,  and 
this  conveyance  is  not  impeached.  If  it  embraced  the  whole 
or  any  part  of  the  property  now  in  question,  only  an  equitable 
estate  therein  was  left  in  Leroy  Pope.  The  bill  is  not  dis- 
tinct in  its  allegations  on  this  subject ;  but  we  do  not  deem 
it  necessary  that  it  should  be ;  because  we  are  of  opinion 
that  this  case  is  not  to  be  treated  as  an  application  by  a  judg- 
ment-creditor for  the  exercise  of  the  ancillary  jurisdiction  of 
the  court,  to  aid  him  in  executing  legal  process,  but  oomes 
under  a  head  of  original  jurisdiction  in  equity.  It  is  a  bill  by 
a  creditor  of  a  deceased  debtor,  against  the  administrator  and 
a  party  who  is  fraudulently  holding  all  the  property  of  the 
deceased,  which  in  equity  should  be  applied  to  the  payment 
of  this  debt,  and  the  bill  prays  that  the  debt  may  be  paid  out 
of  this  fund.  That  a  single  creditor  may  maintain  a  bill 
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against  an  administrator  of  a  deceased  *debtor,  for  a  |-«q^ 
discovery  of  assets  and  the  payment  of  his  debt,  there  ^ 
can  be  no  doubt.  That,  in  some  cases,  he  may  join  with  the 
administrator  a  third  person,  who  is  in  possession  of  property 
which  is  amenable  to  the  payment  of  the  debt,  is  also  clear. 
The  instances  in  which  it  has  been  actually  held  that  such 
third  person  might  be  joined,  are  chiefly  cases  of  collusion 
between  the  administrator  and  the  third  pei*son  possessed  of 
assets,  insolvency  of  the  administrator,  and  where  the  third 
person  was  the  surviving  partner  of  the  deceased.  Uttersan 
V.  Mai7\  2  Ves.,  95 ;  Ahager  v.  Rowley^  6  Yes.,  748 ;  Bur- 
roughs  V.  Elton^  11  Ves.,  29 :  Q-edge  y.  Traill^  1  Russ.  &  M., 
281 ;  Long  v.  Maje%tre,  1  Johns.  (N.  Y.)  Ch.,  806.  But  it  will 
be  found  that  the  equitable  right  of  the  creditor  to  join  a 
third  person,  and  have  a  discovery  and  an  appropriation  of 
assets  held  by  him,  has  never  been  limited  to  these  particu- 
lar cases. 

For,  while  it  is  generally  agreed  that  some  special  case  must 
be  made,  it  is  also  declared  in  all  the  cases,  that  what  is  to 
coDstitute  it  has  not  been  limited  by  any  precise  and  rigid  rule. 
In  Holland  v.  Prior^  (1  Myl.  &  K.,  240,)  Lord  Brougham 
applied  the  rule  to  the  case  of  a  representative  of  a  deceased 
representative,  without  any  suggestion  of  collusion  between 
him  and  the  present  representative.  In  Simpson  v.  Vaughn^ 
(2  Atk.,  88,)  Lord  Hardwicke  said :  *^  It  has  been  said  at  the 
bar,  that  you  may  make  any  person  a  defendant  that  you 
apprehend  has  possessed  himself  of  assets  upon  which  you 
have  a  lien.  But  this  certainly  cannot  be  laid  down  as  a  gen- 
eral rule ;  for  it  would  be  of  dangerous  consequence  to  insist 
that  you  can  make  any  person  a  defendant  who  has  assets, 
unless  you  can  show  to  the  court  he  denies  that  he  has  assets, 
or  applies  them  improperly."  Considering,  then,  that  some 
special  and  sufficient  reasons  must  be  shown  for  proceeding 
against  a  third  person,  jointly  with  the  administrator,  the 
inquiry  is,  whether  this  bill  does  not  contain  those  reasons ; 
and  we  are  of  opinion  it  does. 

It  appears,  from  the  statements  in  the  bill,  that  William  H. 
Pope  is  in  possession  of  all  the  assets  of  the  deceased  debtor, 
both  real  and  personal,  holding  them  under  conveyances  made 
to  him  by  the  deceased,  absolute  in  form,  but  accompanied 
by  secret  trusts  in  favor  of  the  grantor,  designed  to  defraud 
this  particular  creditor,  and  prevent  him  from  obtaining  pay- 
ment of  his  judgment,  and  that  this  fraudulent  design  has 
thus  far  been  successfully  executed. 

Now  these  conveyances  are  not  only  valid  on  their  face,  but 
they  are  really  valid  as  between  the  parties ;  and  though  they 

87 


U  SUPREME  COURT. 

Hagan  v.  Walker  et  al. 

are  void  as  against  creditors,  and  the  property,  both  at  law 
and  in  equity,  is  subject  to  the  payment  of  the  debts  of  the 
deceased,  yet  the  embarrassments  attending  any  attempt  by 
ttotri  the  ^administrator  to  possess  himself  even  of  that  part 
J  of  these  assets,  which  were  personalty,  at  law  would 
certainly  be  great,  and  perhaps  insuperable.  2  Rand.  (Va.), 
884 ;  martin  y.  Root^  17  Mass.,  228.  It  is  true  he  is  the  repre- 
sentatiye  of  creditors,  as  well  as  of  the  next  of  kin,  and  in  the 
former  capacity  might  be  able  to  make  good  his  claim  to  a 
sufficient  amount  of  these  personal  assets  to  enable  him  to 
pay  the  debts.  Holland  y.  Cruft^  20  Pick.  (Mass.),  321. 
But  the  impracticability  of  taking  an  account  of  the  debts  at 
law,  and  proportioning  the  recovery  to  the  amount  required 
to  pay  them,  would  render  a  resort  to  equity  indispensable 
to  do  entire  justice  between  all  parties,  even  if  the  assets  were 
legal  in  their  nature.  If  this  bill  had  contained  an  allegation 
that  the  administrator  had  been  requested  to  sue,  and  had 
refused,  the  case  would  be  free  from  all  doubt ;  and,  upon 
the  facts  averred  in  the  bill,  we  do  not  think  such  a  request 
necessary;  because  it  does  appear  that  about  two  years 
elapsed  after  the  death  of  Leroy  Pope  before  this  bill  was 
filed,  and  the  administrator  took  no  step  to  reduce  these 
assets  to  possession  ;  because,  when  this  bill  was  filed,  he  re- 
sists it  by  a  demurrer,  relying  on  the  statute  of  limitations ; 
because  it  must  be  admitted  to  have  been  doubtful  how  far 
he  had  a  remedy,  without  the  concurrence  of  any  creditor ; 
and  chiefly,  because  there  is  no  danger  of  interfering  with  the 
due  course  of  administrations,  or  taking  from  administrators 
their  proper  control  over  suits  for  the  recovery  of  assets,  by 
holding  that  a  creditor  may  file  a  bill  against  the  administra- 
tor and  the  fraudulent  grantee  of  deceased  debtor,  to  subject 
the  property  fraudulently  conveyed  to  the  payment  of  the 
debt.  It  comes  within  the  case  put  by  Lord  Hardwicke ;  for 
here  this  specific  property  is  amenable  to  the  claim  of  this 
creditor,  and  in  the  sense  in  which  he  employs  the  word,  the 
creditor  had  a  lien  upon  these  assets ;  and  it  does  appear  to 
the  court,  that  the  party  holding  them  both  denies  that  they 
are  assets  and  applies  them  improperly,  for  he  claims  them 
as  his  own,  and  is  endeavoring  to  defeat  a  just  creditor  by  an 
assertion  of  a  title  invalid  as  against  him. 

In  this  view  of  the  case,  it  is  not  essential  that  the  creditor 
cannot  proceed  at  law  until  after  a  revival  of  the  judgment 
by  a  scire  facias.  In  Burroughs  v.  Elton^  (11  Ves.,  36-7,) 
Lord  Eldon  had  occasion  to  consider  the  force  of  this  objec- 
tion in  a  similar  case.  It  was  a  bill  to  reach  real  assets  in  the 
hands  of  a  surviving  partner.  The  complainant^s  judgment 
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was  upwards  of  seventeen  years  old,  and  no  step  had  been 
taken  to  revive  it  against  the  administrator  or  the  heir.  His 
decision,  in  accordance  with  two  previous  cases  to  which  he 
refers^  was,  that  such  a  creditor  could  sustain  the  bill,  though 
it  might  be  necessary  to  direct  him  to  proceed  at  law  to 
revive  his  judgment. 

*It  has  been  argued,  that  the  bill  does  not  show  that  i-nn/* 
there  are  not  other  assets  in  the  hands  of  the  adminis-  ^ 
trator  sufficient  to  pay  this  debt,  and  contains  no  allegation 
that  the  administrator  was  ever  requested  to  pay  it.  But  this 
bill  does  expressly  aver,  that,  aside  from  the  property  fraudu- 
lently conveyed,  there  is  not,  any  where,  any  property  of  Le- 
roy  Pope,  out  of  which  the  debt  could  be  collected ;  and, 
although  it  states  that  the  fraudulent  grantor  and  grantee 
both  remained  in  possession,  and  took  the  crops  jointly,  and 
that  these  crops  were  of  great  value,  yet,  inasmuch  as  between 
themselves  the  crops  belonged  to  the  grantee,  and  as  it  was 
the  object  of  the  conveyances  to  prevent  them  from  being  ap- 
plied to  the  benefit  of  creditors,  we  are  of  opinion  there  is  no 
presumption  that  any  thing  arising  from  this  joint  possession 
ever  came  to  the  hands  of  the  administrator,  and,  therefore, 
that  a  demand  on  him  would  have  been  a  vain  act,  which  the 
creditor  was  not  compelled  to  do. 

One  other  ground  on  which  the  demurrer  has  been  rested 
requires  notice.  The  bill  alleges  that,  after  the  fraudulent 
conveyances  to  William  H.  Pope  had  been  made,  he  mort- 
gaged the  property  to  Virgil  Maxcy,  as  Solicitor  of  the  Treas- 
ury of  the  United  States,  to  secure  the  debt  of  Leroy  Pope 
which  William  H.  Pope  assumed  to  pay,  and  it  avers  that  this 
debt  has  been  in  part  paid  by  means  described  in  the  bill. 
Virgil  Maxcy  and,  subsequently  when  he  went  out  of  office, 
his  successor  Charles  B.  Penrose,  were  named  as  parties  to  the 
bill,  but  they  were  out  of  the  jurisdiction,  no  process  was  served 
on  either  of  them,  and  neither  ever  appeared  or  answered.  The 
bill  prays  that  William  H.  Pope  may  be  compelled  to  pay  to 
the  United  States  the  balance  due  to  them,  out  of  the  prop- 
erty in  question,  and  that  the  residue  may  be  subjected  to 
the  payment  of  the  complainant's  debt,  and  for  other  and 
further  relief. 

Under  the  act  of  Congress  of  the  28th  of  February,  1839, 
(6  Stat,  at  L.,  821,  §  1,)  it  does  not  defeat  the  jurisdiction  of 
the  court  that  a  person  named  as  defendant  is  not  an  inhabi- 
tant of  or  found  within  the  district  where  the  suit  was  brought ; 
the  coqrt  may  still  adjudicate  between  the  parties  who  are 
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properly  before  it,  and  the  absent  parties  are  not  to  be  con- 
cluded or  affected  by  the  decree.^ 

It  is  obvious,  however,  that  there  may  be  cases  in  which 
the  court  cannot  adjudicate  between  the  pai*ties  who  are  reg- 
ularly before  it,  for  the  reason  that  it  cannot  bind  those  who 
are  absent.  Where  no  relief  can  be  given  without  taking  an 
account  between  an  absent  party  and  one  before  the  court, 
though  the  defect  of  parties  may  not  defeat  the  jurisdiction, 
strictly  speaking,  yet  the  court  will  make  no  decree  in  favor 
of  the  complainant.^ 

*^71  *The  case  before  us  is  not  one  of  this  character ;  for 
J  although  the  whole  of  the  relief  specially  prayed  for 
cannot  be  granted  in  the  particular  mode  there  indicated, 
because  the  United  States  not  being  a  party,  no  account  can 
be  taken  of  the  debt  due  to  them  from  Leroy  Pope  or  Wil- 
liam H.  Pope,  yet,  subject  to  the  encumbrance  of  this  debt, 
and  without  affecting  it  in  any  manner,  the  property  may  be 
appropriated  to  the  payment  of  the  complainant  s  debt. 

It  is  true,  that  in  Finley  v.  The  Bank  of  the  United  States^ 
(11  Wheat.,  306,)  which  was  a  bill  to  foreclose  a  mortgage 
by  sale.  Chief  Justice  Marshall  says :  ^^  It  cannot  be  doubted 
that  the  prior  mortgagee  ought  regularly  to  have  been  a  party 
defendant,  and  that  had  the  existence  of  his  mortgage  been 
known  to  the  court,  no  decree  ought  to  have  been  pronounced 
in  the  cause  until  he  was  introduced  into  it."  But  it  could 
not  have  been  intended  by  this  to  say,  that  a  prior  encum- 
brancer was  absolutely  a  necessary  party  without  whose  pres- 
ence no  decree  of  sale  could  be  made,  because  in  that  very 
case  the  court  refused  to  treat  the  decree  as  erroneous,  after 
it  had  been  executed. 

In  Delabere  v.  Norwood  (3  Swanst.,  144,  w.)  in  a  bill  to 
obtain  payment  of  an  annuity  charged  on  land,  prior  annui- 
tants were  held  not  to  be  necessary  parties.  In  Rose  v.  Page^ 
(2  Sim.,  471,)  the  same  rule  was  applied  to  a  prior  mortgagee ; 
and  in  Wakeman  v.  O-rover^  (4  Paige  (N.  Y.),  23,)  and  Mun- 
dell  V.  MarquxB  of  Donegal,  (1  Hogan,  308,)  and  Post  v. 
Mackally  (8  Bland  (Md.),  495,)  to  prior  judgment  creditors ; 
and  in  Parker  v.  Fuller^  (1  Russ.  &  My.,  666,)  persons  hav- 
ing encumbrances  on  real  property,  which  the  bill  sought  to 
subject  to  the  payment  of  debts  of  the  deceased  owner,  were 
held  not  to  be  necessa^  parties  to  the  bill.  See  also  Hoxie 
V.  Carry  1  Sumn.,  173;  Calvert  on  Parties,  128. 


^  Rblied  ok  in  dis,  op.  Barney  v.     Georgia,  17  How.,  508.    CiTBD.   Obtr 
Baltimore  City,  6  WaU.,  289.  v.  Gallagher,  3  Otto»  20i. 

^  Bbued  ok  tfi  dis.  op.  Florida  v. 
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On  the  other  hand  there  are  cases  m  which  it  has  been 
declared  that  all  encumbrancers  are  necessary  parties.  Many 
are  collected  in  Story,  Eq.  PL,  178,  n.  But  we  consider  the 
true  rule  to  be,  that,  where  it  is  the  object  of  the  bill  to  pro- 
cure a  sale  of  the  land,  and  the  prior  encumbrancer  holds  the 
legal  title,  and  his  debt  is  payable,  it  is  proper  to  make  him  a 
party  in  order  that  a  sale  may  be  made  of  the  whole  title. 
In  this  sense,  and  for  this  purpose,  he  may  be  correctly  said 
to  be  a  necessary  party,  that  is,  necessary  to  such  a  decree. 
But  it  is  in  the  power  of  the  court  to  order  a  sale  subject  to 
the  prior  encumbrance,  a  power  which  it  will  exercise  in  fit 
cases.^  And  when  the  prior  enoumbrancer  is  not  subject  to 
the  jurisdiction  of  the  court,  or  cannot  be  joined  without  de- 
feating its  jurisdiction,  and  the  validity  of  the  encumbrance 
is  admitted,  it  is  fit  *to  dispense  with  his  being  made  r«oo 
a  party.  To  such  a  case  the  47th  rule  for  the  equity  L 
practice  of  the  Circuit  Courts  of  the  United  States  is  appli- 
cable, and  by  force  of  it,  this  cause  may  proceed  without 
making  the  United  States,  or  the  Solicitor  oi  the  Treasury  a 
party  to  the  decree. 

The  decree  of  the  District  Court  must  be  reversed,  and  the 
case  remanded,  with  directions  to  overrule  the  demurrer  and 
order  the  defendants,  other  than  the  representative  of  the 
United  States,  to  answer  the  bill. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Alabama,  and  was  argued  by  counsel. 
On  consideration  whereof  it  is  now  here  ordered,  adjudged, 
and  decreed,  that  the  decree  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  District  Court,  with  directions  to  overrule  the 
demurrer,  and  to  order  the  defendants,  other  than  the  repre- 
sentative of  the  United  States,  to  answer  the  bill. 

'  FoLLOWBD.   Jerome  v.  Mc  Carter,  4  Otto,  786. 
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John  Kennett,  Ezekiel  S.  Haines,  Eden  B.  Reedeb, 
Geoegb  Graham,  Jb.,  John  McCarty,  Joshua  Yorke, 
AND  Robert  B.  Bowler,  Appellants,  v.  Thomas  J. 
Chambers. 

It  belongs  exclusiyely  to  the  political  department  of  the  government  to  recog- 
nize or  to  refuse  to  recognize  a  new  government  in  a  foreign  couitiy,  claim- 
ing to  hare  displaced  the  old  and  established  a  new  one. 

Until  the  political  department  of  the  government  acknowledged  the  independ- 
ence of  Texas,  the  Judiciary  were  bound  to  consider  the  old  order  of  things 
as  having  continued.^ 

While  the  government  of  the  United  States  acknowledged  its  treaty  of  limits 
and  of  amity  and  friendship  with  Mexico  as  still  subsisting  and  obligatory, 
no  citizen  of  the  United  States  could  lawfully  furnish  supplies  to  Texas  to 
enable  it  to  carry  on  the  war  against  Mexico. 

A  contract,  made  in  Cincinnati,  after  Texas  declared  itself  independent,  but 
before  its  independence  was  acknowledged  by  the  United  States,  whereby 
the  complainants  agreed  to  furnish,  and  did  furnish  money  to  a  General  in 
the  Texan  army,  to  enable  him  to  raise  and  equip  troops  to  be  employed 
against  Mexico,  was  illegal  and  void,  and  cannot  be  enforced  in  a  court  of 
the  United  States.^ 

The  circumstance  that  the  Texan  officer  agreed,  in  consideration  of  these 
advances  of  money,  to  convey  to  them  certain  lands  in  Texas,  of  which  he 
covenanted  that  he  was  then  the  owner,  will  not  make  the  contract  valid 
when  it  appears  upon  the  face  of  it,  and  by  the  averments  in  the  bill,  that 
the  object  and  intention  of  the  complainants  in  advancing  the  money  was 
to  assist  Texas  in  its  military  operations.' 

^oQ-i  *A  contract  made  in  the  United  States  at  that  time  for  the  purchase  of 
^  land  in  Texas,  would  have  been  valid  even  if  the  money  was  after- 
wards used  to  support  hostilities  with  Mexico.  But  in  this  case  it  was  not 
an  ordinary  purchase,  but  the  object  of  the  complainants,  as  avowed  in  the 
contract  and  the  bill,  was  to  aid  Texas  in  its  war  with  Mexico. 

The  contract  being  absolutely  void  by  the  laws  of  the  United  States  at  the 
time  it  was  made,  the  circumstance  that  it  was  valid  in  Texas,  and  that 
Texas  has  since  become  a  member  of  the  Union,  does  not  entitle  the  com- 
plainants to  enforce  it  in  the  courts  of  the  United  States. 

No  contract  can  be  enforced  in  the  courts  of  the  United  States,  no  matter 
where  made  or  where  to  be  executed,  if  it  is  in  violation  of  the  laws  of  the 
United  States,  or  is  in  contravention  of  the  public  policy  of  the  government 
or  in  conflict  with  subsisting  treaties.^ 

1  Cited.  Phillips  v.  Payne,  2  Otto,  with  the  United  States,  no  violation 

132.     See  note  to  Luther  v.  Borden,  7  of  the  neutrality  laws  having  been 

How.,  1 ;  also  Clark  v.  Braden,  16  Id.,  committed,  was  valid.    And  see  De 

635 ;  Fellows  v.  Blacksmith,  19  Id.,  366;  Leon  v.  Trevino,  49  Tex.,  88. 
United  States  y.Hdliday, SWall,407;        »  S.   P.     McGavock   v.   Pur  year,  6 

Rose  V  Himely,A  Cranch,  241;  s.  c,  Coldw.  (Tenn.),  34;  Tatum  v.  Kelletf^ 

Bee  Adm.,  300;  United  States  v.  Baker,  26  Ark.,  209 ;  but  it  is  otherwise  where 

6  Blatchf .,  6 ;    The   Hornet,  2  Abb.  the  object  was  merely  the  getting  of 

(U.  S.),  85.  profit  and  not  to  aid  in  military  oper- 

^  In    Bailey   v.    Belmont,   10    Abb.  ations.     Huson  v.  Roberts,  40  Ga.,  30. 
(N.  Y.)  Pr.,  N.  8.,  270,  it  was  held  that      *  Cited.   Fox  v.  Gardner,  21  Wall., 

a  subscription  of  money  made  in  this  480 ;  Drexler  v.  TyrreU,  16  Nev.,  132. 

country,  to  be  used  in  another  coun-  S.  P.    Wilson  v.  LeRoy,  1  Brock.,  447; 

try  to  aid  it  in  its  revolutionary  strug-  Piatt  v.  Oliver,  1  Mclean,  295 ;  a.  o., 

gle  against  a  government  at  peace  2  Id.,  267;  3  How..  333;  Scuddw  j, 
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In  this  cause  Mr.  Justice  Catron  was  absent,  because  of 
indisposition,  during  the  hearing  before  the  court,  and  took 
no  part  in  the  decision. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  facts  in  the  case  are  stated  in  the  opinion  of  the  court. 

There  were  several  causes  of  demurrer  filed  in  the  court 
below,  but  it  is  necessary  to  notice  only  the  following,  be- 
cause the  decision  in  this  court  turned  entirely  upon  tliem. 

1.  The  said  bill,  if  the  facts  therein  were  true,  which  is  in 
no  soii;  admitted,  contains  no  matter  or  thing  of  equity  upon 
which  to  gi'ound  any  decree,  or  give  the  complainants  any 
aid  or  relief.  v 

2.  The  complainants'  said  bill  shows  no  legal  or  valid 
agreement  upon  which  to  ask  the  aid  or  decree  of  the  court ; 
but,  to  the  contrary,  sets  out  and  shows  an  agreement  which 
was  in  violation  of  the  neutrality  of  the  United  States 
towards  the  Republic  of  Mexico  in  her  contest  with  Texas. 

3.  The  complainants'  said  bill  seeks  the  aid  or  assistance 
of  the  court  to  enforce  the  specific  execution  of  an  agree- 
ment made  in  the  State  of  Kentucky,  between  citizens 
thereof  and  this  defendant,  in  violation  of  the  policy  of  the 
government  of  the  United  States  in  her  intercourse  with 
foreign  governments. 

The  demurrer  was  sustained  generally  by  the  court  below, 
and  therefore  all  the  points  were  open  to  argument  in  this 
court ;  but  it  is  not  necessary  to  notice  any  except  those  upon 
which  the  judgment  of  the  court  rested. 

It  was  argued  by  Mr.  Snethen^  for  the  appellants,  and  there 
was  also  a  brief  filed  upon  that  side  by  Mr.  L.  Sherwood. 
On  the  part  of  the  appellee  it  was  argued  by  Mr.  Volney  E. 
Howard. 

Mr.  Snethen  contended  that  the  neutrality  and  foreign 
policy  of  the  United  States  towards  Mexico  were  regulated 
entirely  by  law,  which  was  found  in  the  6th  section  of  the 
act  of  Congress  *of  the  20th  of  April,  1818,  (3  Stat.  ^^^r. 
at  L.,  449).  There  is  an  entire  absence,  in  the  con-  ^ 
tract,  of  all  declaration  or  indication  of  the  place  or  country 
where  the  proposed  military  expeditions  were  to  be  begun,  or 

Andrews,  2   McLean,  464;   Martin  v.  ties  are  alien  enemies.     Hannay  y. 

Bartow  Iron  Works,  35  Ga.,  320.    And  Eve,  3  Cranch,  242.    See  note  to  Har- 

the  rule  applies  even  though  the  con-  rit  y.  Runnels,  12  How.,  79. 
tract  be  not  immoral,  and  both  par- 
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of  the  place  whence  they  were  to  be  carried  on.  It  will  not 
be  denied  that,  to  subject  an  offender  to  the  pains  and  penal- 
ties of  this  section,  it  must  be  incontestably  and  directly 
shown  and  proved  that  the  "  military  expedition  or  enter- 
prise "  which  he  may  "  begin  or  set  on  foot,"  or  "  provide  or 
prepare  the  means  for,"  was  begun  or  set  on  foot  "  within  the 
territory  or  jurisdiction  of  the  United  States,"  and  was  "  to 
be  carried  on  from  thence  "  against  a  nation  with  whom  they 
were  at  peace.  So  obvious  a  proposition  hardly  needs  the 
weight  of  authority  to  support  it.  Now  the  contract  proves 
no  such  offence.  The  defendant  may  have  done,  and  intended 
to  have  carried  on,  all  the  acts  which  the  complainants  ena- 
bled him  to  do,  within  and  from  some  other  country  than  the 
United  States.  The  place  or  country  where  the  forbidden 
acts  were  done  and  whence  they  were  to  be  carried  on,  can- 
not be  inferred  from  the  language  of  the  contract  with  any 
degree  of  certainty,  and  the  omission  cannot  be  supplied  by 
any  known  rule  of  construction. 

The  6th  section  of  the  act  of  1818,  is  a  penal  enactment 
and  must  be  construed  strictly,  and  the  proof  to  sustain  an 
offence  against  it  must  be  direct  and  positive.  The  contract 
affords  not  only  no  such  proof,  but  no  proof  at  all,  that  the 
forbidden  acts  were  done  within  the  United  States,  and  to  be 
can'ied  on  from  thence.  No  such  offence,  therefore,  as  that 
denounced  by  the  act,  when  strictly  construed,  having  been 
proved  against  the  parties  to  the  contract,  the  contract  itself 
consequently  was  not,  when  made,  in  violation  of  the  neu- 
trality or  foreign  policy  of  this  country  towards  Mexico  and 
other  nations,  as  established  and  defined  by  said  section  and 
act. 

The  same  course  of  argument  was  pursued  by  Mr.  L. 
Sherwood  in  his  brief  for  the  appellants. 

1.  Texas,  at  the  time  of  this  contract,  was  an  independent 
government.  And  in  making  the  contract  the  complainants 
did  not  violate  the  laws  of  the  United  States,  enacted  to  pre- 
serve our  neutrality  with  nations  with  whom  we  were  at 
peace,  nor  did  they  violate  our  treaty  of  amity  with  Mexico. 
Hence,  the  contract  was  legal,  under  the  laws  of  the  United 
States. 

The  people  of  Texas,  represented  by  delegates,  met  in  gen- 
eral convention  at  Washington,  in  Texas,  on  the  2d  day  of 
March,  1836,  and  declared  themselves  a  "Free  and  Inde- 
pendent Republic."  And  then  and  there  set  themselves  at 
work  to  organize  and  establish  a  government.  And  on  the 
17th  day  of  the  same  month,  had  fully  organized  a  goyem- 
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ment  by  the  name  *of  "The  Republic  of  Texas,*' 
under  a  written  Constitution.  (Laws  of  Republic  of 
Texas,  vol.  1,  page  1  to  25.) 

Then  a  new  nation  was  born.  An  independent  nation, 
that  maintained  her  independence  and  freedom  among  the 
nations  of  the  earth,  and  was  subsequently  recognized  by 
them  as  possessing  all  the  sovereignty  and  attributes  of  other 
nations.  As  such  Republic,  she  maintained  lier  indepen- 
dence in  fact  and  in  name,  until  she  became  incorporated 
into  the  government  of  the  United  States,  December  29, 
1845. 

The  first  question  to  be  determined  by  this  court  is, 
whether  Texas,  at  the  time  before  stated,  had  the  right  to 
become,  and  whether  she  did  become  an  independent  govern- 
ment ? 

That  she  had  the  right  so  to  become,  will  not  be  doubted 
by  any  man,  nor  by  any  court,  who  "  hold  these  truths  to  be 
self-evident,  that  all  men  are  created  equal;  that  they  are 
endowed  by  their  Creator  with  certain  unalienable  rights ; 
that  among  these  are  life,  liberty,  and  the  pursuit  of  happi- 
ness. That  to  secure  these  rights,  governments  are  instituted 
among  men,  deriving  their  just  powers  from  the  consent  of 
the  governed.  That  whenever  any  form  of  government 
becomes  destructive  of  these  ends,  it  is  the  right  of  the 
people  to  alter  or  abolish  it,  and  to  institute  a  new  govern- 
ment, laying  its  foundation  on  such  principles,  and  organiz- 
ing its  powers  in  such  form,  as  to  them  shall  seem  most  likely 
to  effect  their  safety  and  happiness.'' 

Such  right  your  honors  will  not  doubt.  It  was  happily 
incorporated  in  the  first  principles  of  the  first  truly  written 
international  law ; — in  America,  the  first  law  that  is  learned 
by  the  courts  or  by  the  bar — learned  generally,  ere  pro- 
fessional studies  are  commenced,  and  imbibed  almost  with 
"the  first  nourishment  of  the  American  child. 

That  Texas,  at  the  time  to  which  I  have  referred,  became 
entirely  severed  from  the  Republic  of  Mexico,  is  fully  shown 
by  the  reference  I  have  made  to  the  first  volume  of  her  laws. 
That  she  maintained  her  independence,  aiid  was  never  again 
subjected  to  the  dominion  of  Mexico,  is  a  fact,  sustained  by 
the  history  of  her  struggles,  as  well  as  by  the  history  of  our 
own  government,  and  other  governments  in  their  negotiations 
with  her. 

Although  our  government  had  not  officially  recognized  the 
independence  of  Texas,  at  the  date  of  this  contract,  yet, 
shortly  after  that  period,  official  correspondence  and  inter- 
course  commenced   between  the    United    States    and    the 
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Republic  of  Texas,  and  we  find  a  treaty  negotiated  between 
the  two  goveraments,  as  early  as  April,  1838.  8  Stat,  at  L., 
510. 

It  is  claimed  that  this  contract  is  void,  as  being  in  violation 
of  the  laws  of  the  United  States,  provided  for  the  punish- 
04^-t     ment  *of  persons  who  shall,  within  the  territory  or 

^^  jurisdiction  of  the  United  States,  "begin  or  set  on 
foot,  or  provide  or  prepare,  the  means  for  any  military  expe- 
dition or  enterprise,  to  be  carried  on  from  thence  against  the 
territory  or  dominions  of  any  foreign  prince  or  State,  with 
whom  the  United  States  are  at  peace." 

This  is  a  penal  statute,  and  must  be  construed  strictly. 
And  I  respectfully  insist,  that,  while  it  is  the  policy  of  the 
United  States  government,  to  preserve  her  neutrality  be- 
tween belligerent  nations,  there  is  nothing  in  this  law  to 
l)revent  one  of  her  citizens  entering  into  a  contract  with  a 
citizen  of  another  independent  government  for  the  purchase 
of  land  lying  in  that  government,  even  though  it  be  recited 
in  the  contract,  that  it  is  the  intention  of  the  person  selling 
his  lands  to  use  the  money  he  receives  for  them  in  raising 
and  equipping  volunteers  to  maintain  and  advance  the  inde- 
pendence of  his  country. 

It  does  not  appear,  from  the  bill,  that  the  contract  was  for 
the  advancement  of  funds  to  raise  and  equip  volunteei'S 
within  the  United  States,  or  to  carry  on  war  from  thence 
against  Mexico.  For  aught  that  appears,  the  design  of  Gen- 
eral Chambers  was  to  raise  his  volunteers  in  Texas.  And  it 
might  as  well  be  presumed  that  they  were  to  be  raised  in 
Europe,  as  in  the  United  States. 

Besides,  Texas  was  an  independent  government.  And  the 
])urpose  of  General  Chambers,  as  declared,  was,  to  maintain 
her  independence;  and  not  to  make  incursions  from  the 
United  States,  or  even  from  Texas,  into  Mexico. 

There  is  nothing  in  this  statute  inhibiting  a  citizen  of  the' 
United  States  from  volunteering  in  the  service  of  another 
government  to  maintain  her  independence,  already  declared ; 
and  uphold  her  government,  fully  instituted ;  nor  declaring 
it  unlawful  for  a  citizen  of  the  United  States  to  contribute 
means  for  such  purposes. 

Again,  it  is  insisted  by  the  defendant,  that  this  contract  is 
in  violation  of  the  treaty  of  amity,  commerce  and  navigation 
between  the  United  States  of  America  and  the  United  Mexi- 
can States,  of  April  5,  1832. 

The  1st  article  of  that  treaty  is  in  these  words :  "  There 
shall  be  a  firm,  inviolable,  and  universal  peace,  and  a  true 
and  sincere  friendship  between  the  United  States  of  America 
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and  the  United  Mexican  States,  in  all  the  extent  of  their  pos- 
sessions and  territories,  and  between  their  people  and  citizens 
respectively,  without  distinction  of  persons  or  places." 

In  revolutions,  there  must  be  a  time  when  an  old  govern- 
!uent  ends  and  a  new  one  begins.  And  when  a  new  one 
begins,  it  must  embrace  a  certain  portion  of  the  earth  of 
which  it  has  possession.  Now  with  regard  to  this  provision 
of  the  Treaty,  I  *re8pectfully  insist,  that,  by  a  revolu-  r*Ao 
tion,  a  portion  of  what  was  before  Mexico,  ceased  to  ^ 
be  any  part  of  the  possessions  or  territory  of  Mexico,  and 
became  the  possessions  and  territory  of  the  new  government ; 
and  that  this  provision  in  the  treaty  could  no  longer  bind  the 
United  States  to  regard  the  revolted  territory  as  any  part  of 
the  Mexican  territory. 

In  regard  to  the  obligations  of  this  Treaty,  and  its  binding 
force  upon  the  United  States,  in  September,  1836,  the  ques- 
tion is  not,  whether  the  United  States  had  recognized  the  in- 
dependence of  Texas  ;  but  whether  Texas  had,  in  fact, 
achieved  her  independence. 

If  Texas  had  not  achieved  her  independence  in  1886,  when 
this  contract  was  executed,  then  she  had  not  achieved  it  at 
a  subsequent  period,  when  the  United  States  government  did 
officially  recognize  her  independence.  And  if  these  citizens 
of  Ohio,  in  September,  1836,  violated  this  treaty  of  amity 
with  Mexico,  then  the  United  States  government  violated  the 
same  treaty  in  March,  1837,  by  recognizing,  and  in  April, 
1838,  by  treating  with  the  Republic  of  Texas.  For  when 
this  contract  was  made,  the  revolted  colony  had  already 
achieved  her  independence,  established  her  government,  and 
had  never  relinquished  any  part  of  her  territory  acquired  by 
the  revolution. 

The  question  whether  Texas  had  achieved  her  independ- 
ence in  September,  1836,  was  a  historic  and  governmental 
fact — a  fact  not  depending  upon  any  question  of  recognition 
by  other  and  different  nations. 

It  is  true  that  other  governments  might  or  might  not,  as 
they  should  choose,  send  to  and  receive  from  Texas  diplo- 
matic agents.  But  whether  they  did  or  not,  could  not  alter 
the  fact  of  Texan  independence,  so  long  as  Mexico  never  re- 
possessed herself  of  the  revolting  territory.  And  so  far  as 
the  fact  of  Texan  independence  was  concerned,  it  was  no 
more  the  province  of  our  government  than  of  any  other  to 
determine  when  that  fact  transpired.  And,  as  I  conceive,  no 
more  the  province  of  any  government,  than  of  the  citizens, 
except  so  far  as  concerns  the  relations  of  diplomacy. 

The  recognition  of  the  independence  of  Texas,  by  the 
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United  States,  in  no  way  determined  the  fact  as  to  when  she 
became  independent,  any  more  than  did  the  acknowledgment 
of  the  independence  of  the  United  States  by  the  British  gov- 
ernment, determine  the  fact  as  to  when  the  United  States  be- 
came independent.  If  the  time  or  date  of  the  independence 
of  revolting  colonies  depends  on  the  decision  of  neutral  na- 
tions, and  not  upon  the  fact  whether  the  revolting  colony  has 
established  a  civil  government  which  is  continued  in  success- 
ful operation,  performing  all  the  functions  of  an  independent 
*44i  power,  then  we  are  *all  mistaken  in  the  date  of  our 
-'  national  existence  ;  and  instead  of  celebrating  the  an- 
niversary of  the  4th  of  July,  1776,  we  should  ascertain  the 
different  days  of  the  recognition  of  our  independence  by  other 
nations,  and  celebrate  them.  And  thus,  instead  of  having 
one  national  holiday,  we  would  have  as  many  as  there  are 
nations  with  whom  we  have  diplomatic  relations.  By  such 
a  decision  our  boys  would  be  delighted,  and  the  interests  of 
pyrotechnists  greatly  benefited. 

Mr.  Volney  E.  Howard^  for  the  appellees. 
We  insist  that  the  bill  in  this  case  cannot  be  maintained^ 
because, — 

1.  It  is  shown,  on  the  face  of  the  contract  and  the  bill,  that 
the  obligation  was  given  to  enable  General  Chambers  to  raise 
and  equip  volunteers,  to  carry  on  a  war  in  Texas  against  the 
republic  of  Mexico,  and  was  therefore  in  violation  of  our  neu- 
trality laws  with  Mexico.  The  contract  was  entered  into  in 
Ohio,  in  September,  1836,  before  this  government  had  ac- 
knowledged the  independence  of  Texas.  Contracts  to  furnish 
money  to  carry  on  war  by  revolted  subjects,  against  a  govern- 
ment with  whom  we  are  at  peace,  are  void.  1  Kent,  116, 118, 
123 ;  Dewentz  v.  Hendricks^  9  Moo.  C.  B.,  586.  If  the  gov- 
ernment does  not  interfere,  it  is  illegal  for  citizens  to  do  so. 
1  Kent,  24,  note  A,  26  note.  And,  until  the  governmfent  ac- 
knowledges the  independence  of  the  revolted  province,  the 
courts  recognize  the  ancient  condition  of  things,  under  which 
this  contract  would  be  illegal.  1  Kent,  25 ;  9  Ves.,  347 ;  4 
Cranch,  272 ;  13  Johns.  (N.  Y.),  561,  587 ;  8  Wheat.,  324, 
610  ;  Wheaton's  Elements,  453. 

2.  It  appears  from  the  contract,  and  the  allegations  of  the 
bill,  on  page  8  of  the  record,  that  the  contract  in  this  case 
was  entered  into,  not  only  for  the  purpose  of  furnishing 
money  to  equip  volunteers  to  carry  on  a  war  in  Texas  against 
Mexico,  in  aid  of  the  revolutionists,  but  for  the  further  illegal 
purpose  of  raising  volunteers  to  proceed  from  this  country. 
The  contract  was  therefore  void,  as  against  the  laws  of  the 
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United  States  aud  our  treaty  of  amity  and  friendship  with 
Mexico.  The  contract  was  executed  in  Cincinnati,  on  the 
16th  September,  1836,  and  recites  that  General  Chambers 
^^  is  now  engaged  in  raising,  arming,  and  equipping  volunteers 
for  Texas,"  &c.  Act  of  Congress,  1886,  p.  53  ;  Senate  Jour- 
nal, 1837,  pp.  110,  310 ;  Act  of  March  10,  1888,  5  Stat,  at 
L.,  212 ;  Ex.  Doc.  1886,  p.  183 ;  Vol.  6,  Doc.  266 ;  Doc.  88, 
p.  86. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  decree  of  the  District  Court  of 
the  United  States  for  the  District  of  Texas. 

*The  appellants  filed  a  bill  in  that  court  against  the  r*Afi 
appellee,  to  obtain  the  specific  execution  of  an  agree-  •■ 
ment  which  is  set  out  in  full  in  the  bill;  and  which  they 
allege  was  executed  at  the  city  of  Cincinnati,  in  the  State  of 
Ohio,  on  or  about  the  16th  of  September,  1886.  Some  of  the 
complainants  claim  as  original  parties  to  the  contract,  and 
the  others  as  assignees  of  original  parties,  who  have  sold  and 
assigned  to  them  their  interest. 

The  contract,  after  stating  that  it  was  entered  into  on  the 
day  and  year  above  mentioned,  between  General  T.  Jefferson 
Chambers,  of  the  Texan  army,  of  the  first  part,  and  Moi^n 
Neville  and  six  others,  who  are  named  in  the  agreement,  of 
the  city  of  Cincinnati,  of  the  second  part,  proceeds  to  recite 
the  motives  and  inducements  of  the  parties  in  the  following 
words : — 

"  That  the  said  party  of  the  second  part,  being  desirous  of 
assisting  the  said  General  T.  Jefferson  Chambers,  who  is  now 
engaged  in  raising,  arming,  and  equipping  volunteers  for 
Texas,  and  who  is  in  want  of  means  therefor ;  and,  being  ex- 
tremely desirous  to  advance  the  cause  of  freedom  and  the  inde- 
pendence of  Texas,  have  agreed  to  purchase  of  the  said  T. 
Jefferson  Chambers,  of  his  private  estate,  the  lands  herein- 
after described." 

And  after  this  recital  follows  the  agreement  of  Chambers, 
to  sell  and  convey  to  them  the  land  described  in  the  agree- 
ment, situated  in  Texas,  for  the  sum  of  twelve  thousand  five 
hundred  dollars,  which  he  acknowledged  that  he  had  received 
in  their  notes,  payable  in  equal  instalmemts  of  four,  six,  and 
twelve  months,  and  he  covenanted  that  he  had  a  good  title  to 
this  land,  and  would  convey  it  with  general  warranty.  There 
are  other  stipulations,  on  the  part  of  Chambers,  to  secure  the 
title  to  the  parties,  which  it  is  unnecessary  to  state,  as  they 
are  not  material  to  the  questions  before  the  court. 
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After  setting  out  the  contract  at  large,  the  bill  avers,  that 
the  notes  given,  as  aforesaid,  were  all  paid ;  and  sets  forth  the 
manner  in  which  the  complainants,  who  were  not  parties  to 
the  original  contract,  had  acquired  their  interest  as  assignees  ; 
and  charges  that,  notwithstanding  the  full  payment  of  the 
money.  Chambers,  under  different  pretexts,  refuses  to  convey 
the  land,  according  to  the  terms  of  his  agreement. 

It  further  states,  that  they  are  informed  and  believe  that  he 
received  full  compensation,  in  money,  script,  land,  or  other 
valuable  property,  for  the  supplies  furnished  by  him,  and  in 
arming  and  equipping  the  Texan  army  referred  to  in  the  said 
contract,  and  which  it  was  in  part  the  object  of  the  said  parties 
of  the  second  part  to  assist  him  to  do,  by  the  said  advances 
made  by  them,  as  before  stated,  and  which  said  advances  did 
enable  the  said  Chambers  so  to  do. 

#j^g-|  *To  this  bill  the  respondent  (Chambers)  demurred, 
-'  and  the  principal  question  which  arises  on  the  de- 
murrer is,  whether  the  contract  was  a  legal  and  valid  one,  and 
such  as  can  be  enforced  by  either  party  in  a  court  of  the 
United  States.  It  appears  on  the  face  of  it,  and  by  the  aver- 
ments of  the  appellants  in  their  bill,  that  it  was  made  in 
Cincinnati,  with  a  general  in  the  Texan  army,  who  was  then 
engaged  in  raising,  arming,  and  equipping  volunteei*s  for 
Texas,  to  carry  on  hostilities  with  Mexico ;  and  that  one  of 
the  inducements  of  the  appellants,  in  entering  into  this  con- 
tract and  advancing  the  money,  was  to  assist  him  in  accom- 
plishing these  objects. 

The  District  Court  decided  that  the  contract  was  illegal 
and  void,  and  sustained  the  demurrer  and  dismissed  the  bill ; 
and  we  think  that  the  decision  was  right. 

The  validity  of  this  contract  depends  upon  the  relation  in 
which  this  country  then  stood  to  Mexico  and  Texas ;  and  the 
duties  which  these  relations  imposed  upon  the  government 
and  citizens  of  the  United  States. 

Texas  had  declared  itself  independent  a  few  months  previ- 
ous to  this  agreement.  But  it  had  not  been  acknowledged 
by  the  United  States ;  and  the  constituted  authorities  charged 
with  our  foreign  relations,  regarded  the  treaties  we  had  made 
with  Mexico  as  still  in  full  force,  and  obligatory  upon  both 
nations.  By  the  treaty  of  limits,  Texas  had  been  admitted 
by  our  government  to  be  a  part  of  the  Mexican  territory ;  and 
by  the  first  article  of  the  treaty  of  amity,  commerce,  and  navi- 
gation, it  was  declared,  "  that  there  should  be  a  firm,  invio- 
lable, and  universal  peace,  and  a  true  and  sincere  friendship 
between  the  United  States  of  America  and  the  United  Mexican 
States,  in  all  the  extent  of  their  possessions  and  territories, 
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and  between  their  people  and  citizens  respectively,  without 
distinction  of  persons  or  place."  These  treaties,  while  they 
remained  in  force,  were,  by  the  Constitution  of  the  United 
States,  the  supreme  law,  and  binding  not  only  upon  the  ffov- 
ernment,  but  upon  every  citizen.  No  contract  could  lawfiiUy 
be  made  in  violation  of  their  provisions. 

Undoubtedly,  when  Texas  had  achieved  her  independence, 
no  previous  treaty  could  bind  this  country  to  regard  it  as  a 
part  of  the  Mexican  temtory.  But  it  belonged  to  the  gov- 
ernment, and  not  to  individual  citizens,  to  decide  when  that 
event  had  taken  place.  And  that  decision,  according  to  the 
laws  of  nations,  depended  upon  the  question  whether  she  had 
or  had  not  a  civil  government  in  successful  operation,  capable 
of  performing  the  duties  and  fulfilling  the  obligations  of  an 
independent  power.  It  depended  upon  the  state  of  the  fact, 
and  not  upon  the  right  which  was  in  contest  between  the 
parties.  And  the  *Fresident,  in  his  message  to  the  r^j^y 
Senate,  of  December  22,  1836,  in  relation  to  the  con-  »- 
flict  between  Mexico  and  Texas,  which  was  still  pending, 
says :  "  All  questions  relative  to  the  government  of  foreign 
nations,  whether  of  the  old  or  the  new  world,  have  been 
treated  by  the  United  States  as  questions  of  fact  only,  and 
our  predecessors  have  cautiously  abstained  from  deciding  upon 
them  until  the  clearest  evidence  was  in  their  possession,  to 
enable  them  not  only  to  decide  correctly,  but  to  shield  their 
decision  from  every  unworthy  imputation."  Senate  Journal 
of  1886,  87,  p.  64. 

Acting  upon  these  principles,  the  independence  of  Texas 
was  not  acknowledged  by  the  Government  of  the  United 
States  until  the  beginning  of  March,  1887.  Up  to  that  time 
it  was  regarded  as  a  part  of  the  territory  of  Mexico.  The 
treaty  which  admitted  it  to  be  so,  was  held  to  be  still  in  force 
and  binding  on  both  parties,  and  ever}'  effort  made  by  the 
government  to  fulfil  its  neutral  obligations,  and  prevent  our 
citizens  from  taking  part  in  the  conflict.  This  is  evident, 
from  an  official  communication  from  the  President  to  the 
Governor  of  Tennessee,  in  reply  to  an  inquiry  in  relation  to 
a  requisition  for  militia,  made  by  General  Gaines.  The  de- 
spatch is  dated  in  August,  1836 ;  and  the  President  uses  the 
following  language  :  **The  obligations  of  our  treaty  with  Mex- 
ico, as  well  as  the  general  principles  which  govern  our  inter- 
course with  foreign  powers,  require  us  to  maintain  a  strict 
neutrality  in  the  contest  which  now  agitates  a  part  of  that 
republic.  So  long  as  Mexico  fulfils  her  duties  to  us,  as  they 
are  defined  by  the  treaty,  and  violates  none  of  the  rights  which 
are  secored  by  it  to  our  citizens,  any  act  on  the  part  of  the  6oy« 
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ernment  of  the  United  States,  which  would  tend  to  foster  a 
spirit  of  resistance  to  her  government  and  laws,  whatever  may 
be  their  character  or  form,  when  administered  within  her  own 
limits  and  jurisdiction,  would  be  unauthorized  and  highly  im- 
proper.    Ex.  Doc,  1836,  1837,  Vol.  1,  Doc.  2,  p.  68. 

And  on  the  very  day  on  which  the  agreement  of  which  we 
are  speaking,  was  made,  (September  16,  1836,)  Mr.  Forsyth, 
the  Secretary  of  the  State,  in  a  note  to  the  Mexican  Minister, 
assured  him  that  the  government  had  taken  measures  to 
secure  the  execution  of  the  laws  for  preserving  the  neutrality 
of  the  United  States,  and  that  the  public  officers  were  vigilant 
in  the  discharge  of  that  duty.  Ex.  Doc,  Vol.  1,  Doc  2,  page 
63-64. 

And  still  later,  the  President,  in  his  message  to  the  Senate 
of  December  22, 1836,  before  referred  to,  says :  "  The  acknowl- 
edgment of  a  new  State  as  independent,  and  entitled  to  a 
place  in  the  family  of  nations,  is  at  all  times  an  act  of  great 
delicacy  and  responsibility ;  but  more  especially  so  when  such 
*481  *  State  has  *forcibly  separated  itself  from  another,  of 
-■  which  it  formed  an  integral  part,  and  which  still  claims 
dominion  over  it."  And,  after  speaking  of  the  policy  which 
our  government  had  always  adopted  on  such  occasions,  and  the 
duty  of  maintaining  the  established  character  of  the  United 
States  for  fair  and  impartial  dealing,  he  proceeds  to  express 
his  opinion  against  the  acknowledgment  of  the  independence 
of  Texas,  at  that  time,  in  the  following  words : — 

"It  is  true,  with  regard  to  Texas,  the  civil  authority  of 
Mexico  has  been  expelled,  its  invading  army  defeated,  the 
chief  of  the  republic  himself  captured,  and  all  present  power 
to  control  the  newly  organized  Government  of  Texas  anni- 
hilated within  its  confines.  But,  on  the  other  hand,  there  is, 
in  appearance  at  least,  an  immense  disparity  of  physical  force 
on  the  side  of  Mexico.  The  Mexican  republic,  under  another 
executive,  is  rallying  its  forces  under  a  new  leader,  and  men- 
acing a  fresh  invasion  to  recover  its  lost  dominion.  Upon  the 
issue  of  this  threatened  invasion,  the  independence  of  Texas 
may  be  considered  as  suspended;  and,  were  there  nothing 
peculiar  in  the  relative  situation  of  the  United  States  and 
Texas,  our  acknowledgment  of  its  independence  at  such  a 
crisis  would  scarcely  be  regarded  as  consistent  with  that  pru- 
dent reserve  with  which  we  have  heretofore  held  ourselves 
bound  to  treat  all  similar  questions." 

The  whole  object  of  this  message  appears  to  have  been  to 
impress  upon  Congress  the  impropriety  of  acknowledging 
the  independence  of  Texas  at  that  time ;  and  the  more  espec- 
ially as  the  American  character  of  her  population,  and  her 
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known  desire  to  become  a  State  of  this  Union,  might,  if  pre- 
maturely acknowledged,  bring  suspicion  upon  the  motives  by 
which  we  were  governed. 

We  have  given  these  extracts  from  the  public  documents 
not  only  to  show  that,  in  the  judgment  of  our  government, 
Texas  had  not  established  its  independence  when  this  contract 
was  made,  but  to  show  also  how  anxiously  the  constituted 
authorities  were  endeavoring  to  maintain  untarnished  the 
honor  of  the  country,  and  to  place  it  above  the  suspicion  of 
taking  any  part  in  the  conflict. 

This  being  the  attitude  in  which  the  government  stood,  and 
this  its  open  and  avowed  policy,  upon  what  grounds  can  the 
parties  to  such  a  contract  as  this,  come  into  a  court  of  justice 
of  the  United  States  and  ask  for  its  specific  execution  ?  It 
was  made  in  direct  opposition  to  the  policy  of  the  government, 
to  which  it  was  the  duty  of  every  citizen  to  conform.  And, 
while  they  saw  it  exerting  all  its  power  to  fulfil  in  good  faith 
its  neutral  obligations,  they  made  themselves  parties  to  the 
war,  by  ^furnishing  means  to  a  general  of  the  Texan  r»4Q 
army,  for  the  avowed  purpose  of  aiding  and  assisting  ^ 
him  in  his  military  operations. 

It  might  indeed  fairly  be  inferred,  from  the  language  of  the 
contract  and  the  statements  in  the  appellants'  bill,  that  the 
volunteers  were  to  be  raised,  armed,  and  equipped  within  the 
limits  of  the  United  States.  The  language  of  the  contract  is : 
"  That  the  said  party  of  the  second  part,  (that  is,  the  complain- 
ants,) being  desirous  of  assisting  the  said  General  T.  Jeffer- 
son Chambers,  who  is  now  engaged  in  raising,  arming,  and 
equipping  volunteers  for  Texas,  and  is  in  want  of  means  there- 
for." And  as  General  Chambers  was  then  in  the  United 
States,  and  was,  as  the  contract  states,  actually  engaged  at 
that  time  in  raising,  arming,  and  equipping  volunteers,  and 
was  in  want  of  means  to  accomplish  his  object,  the  inference 
would  seem  to  be  almost  irresistible  that  these  preparations 
were  making  at  or  near  the  place  where  the  agreement  was 
made,  and  that  the  money  was  advanced  to  enable  him  to 
raise  and  equip  a  military  force  in  the  United  States.  And 
this  inference  is  the  stronger,  because  no  place  is  mentioned 
where  these  preparations  are  to  be  made,  and  the  agreement 
contains  no  engagement  on  his  part,  or  proviso  on  theirs,  which 
prohibited  him  from  using  these  means  and  making  these  mil- 
itary preparations  within  the  limits  of  the  United  States. 

If  this  be  the  correct  interpretation  of  the  agreement,  the 
contract  is  not  only  void,  but  the  parties  who  advanced  the 
money  were  liable  to  be  punished  in  a  criminal  prosecution, 
for  g  violation  of  the  neutrality  laws  of  the  United  States. 

68 


49  SUPREME  COURT. 

K«nnett  et  al.  v.  Chambers. 

And  certainly,  with  such  strong  indications  of  a  criminal  in- 
tent, and  without  any  averment  in  the  bill  from  which  their 
innocence  can  be  inferred,  a  court  of  chancery  would  never 
lend  its  aid  to  carry  the  agreement  into  specific  execution, 
but  would  leave  the  parties  to  seek  their  remedy  at  law.  And 
this  ground  would  of  itself  be  sufficient  to  justify  the  decree 
of  the  District  Court  dismissing  the  bill. 

But  the  decision  stands  on  broader  and  firmer  ground,  and 
this  agreement  cannot  be  sustained  either  at  law  or  in  equity. 
The  question  is  not  whether  the  parties  to  this  contract  vio- 
lated the  neutrality  laws  of  the  United  States  or  subjected 
themselves  to  a  criminal  prosecution;  but  whether  such  a 
contract,  made  at  that  time,  within  the  United  States,  for  the 
purposes  stated  in  the  contract  and  the  bill  of  complaint,  was 
a  legal  and  valid  contract,  and  such  as  to  entitle  either  party 
to  the  aid  of  the  courts  of  justice  of  the  United  States  to  en- 
force its  execution. 

The  intercourse  of  this  country  with  foreign  nations,  and 
its  policy  in  regard  to  them,  are  placed  by  the  Constitution  of 
•'SOI  *  United  States  in  the  hands  of  the  government, 

-'  and  its  decisions  upon  these  subjects  are  obligatory 
upon  every  citizen  of  the  Union.  He  is  bound  to  be  at  war 
with  the  nation  against  which  the  war-making  power  has  de- 
clared war,  and  equally  bound  to  commit  no  act  of  hostility 
against  a  nation  with  which  the  government  is  in  amity  and 
friendship.  This  principle  is  universally  acknowledged  by 
the  laws  of  nations.  It  lies  at  the  foundation  of  all  govern- 
ment, as  there  could  be  no  social  order  or  peaceful  relations 
between  the  citizens  of  different  countries  without  it.  It  is, 
however,  more  emphatically  true  in  relation  to  the  citizens  of 
the  United  States.  For  as  the  sovereignty  resides  in  the  peo- 
ple, every  citizen  is  a  portion  of  it,  and  is  himself  personally 
bound  by  the  laws  which  the  representatives  of  the  sover- 
eignty may  pass,  or  the  treaties  into  which  they  may  enter, 
within  the  scope  of  their  delegated  authority.  And  when  that 
authority  has  plighted  its  faith  to  another  nation  that  there 
shall  be  peace  and  friendship  between  the  citizens  of  the  two 
countries,  every  citizen  of  the  United  States  is  equally  and 
personally  pledged.  The  compact  is  made  by  the  department 
of  the  government  upon  which  he  himself  has  agreed  to  con- 
fer the  power.  It  is  his  own  personal  compact  as  a  portion 
of  the  sovereignty  in  whose  behalf  it  is  made.  And  he  can 
do  no  act,  nor  enter  into  any  agreement  to  promote  or  en- 
courage revolt  or  hostilities  against  the  territories  of  a  coun- 
try with  which  our  government  is  pledged  by  treaty  to  be  at 
peace,  without  a  breach  of  hi9  duty  aa  »  oitizeQ)  and  &e  breach 
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of  the  faith  pledged  to  the  foreign  nation.  And  if  he  does  bo, 
he  cannot  claim  the  aid  of  a  court  of  justice  to  enforce  it 
The  appellants  say,  in  their  contract,  that  they  were  induced 
to  advance  the  money  by  the  desire  to  promote  the  cause  of 
freedom.  But  our  own  freedom  cannot  be  preserved  without 
obedience  to  our  own  laws,  nor  social  order  preserved  if  the 
judicial  branch  of  the  government  countenanced  and  sustained 
contracts  made  in  violation  of  the  duties  which  the  law  im- 
poses, or  in  contravention  of  the  known  and  established  pol- 
icy of  the  political  department,  acting  within  the  limits  of  its 
constitutional  power. 

But  it  has  been  ursed  in  the  argument  that  Texas  was  in 
fact  independent,  and  a  sovereign  state  at  the  time  of  this 
agreement ;  and  that  the  citizen  of  a  neutral  nation  may  law- 
fully lend  money  to  one  that  is  engaged  in  war,  to  enable  it 
to  carry  on  hostilities  against  its  enemy. 

It  is  not  necessary,  in  the  case  before  us,  to  decide  how  far 
the  judicial  tribunals  of  the  United  States  would  enforce  a 
contract  like  this,  when  two  states,  acknowledged  to  be  in- 
dependent, were  at  war,  and  this  country  neutral.  It  is  a 
sufficient  answer  to  the  argument  to  say  that  the  question 
whether  Texas  had  or  *had  not  at  that  time  become  r*eii 
an  independent  state,  was  a  question  for  that  depart-  ^ 
jnent  of  our  government  exclusively  which  is  charged  with 
our  foreign  relations.  And  until  the  period  when  that  de- 
partment recognized  it  as  an  independent  state,  the  judicial 
tribunals  of  the  country  were  bound  to  consider  the  old  order 
of  thin^  as  having  continued,  and  to  regard  Texas  as  a  part 
of  the  Mexican  territory.  And  if  we  undertook  to  inquire 
whether  she  had  not  in  fact  become  an  independent  sovereign 
state  before  she  was  recognized  as  such  by  the  treaty-making 
power,  we  should  take  upon  oui*selves  the  exercise  of  politi- 
cal authority,  for  which  a  judicial  tribunal  is  wholly  unfit, 
and  which  the  Constitution  has  conferred  exclusively  upon 
another  department. 

This  is  not  a  new  question.  It  came  before  the  court  in 
the  case  of  Rose  v.  Himely^  4  Cranch,  272,  and  again  in  Sot/t 
V.  O-elstan^  S  Wheat.,  324.  And  in  both  of  these  cases  the 
court  said,  that  it  belongs  exclusively  to  governments  to  rec- 
ognize new  states  in  the  revolutions  which  may  occur  in  the 
world;  and  until  such  recognition,  either  by  our  own  gov- 
ernment or  the  government  to  which  the  new  state  belonged, 
courts  of  justice  are  bound  to  consider  the  ancient  state  of 
things  as  remaining  unaltered. 

It  was  upon  this  ground  that  the  Court  of  Common  Pleas 
in  England,  in  the  case  of  ^e  Wutz  v.  ffendricks^  9  Moo., 
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586,  decided  that  it  was  contrary  to  the  law  of  nations  for 
persons  residing  in  England  to  enter  into  engagements  to 
raise  money  by  way  of  loan  for  the  purpose  of  supporting 
subjects  of  a  n)reign  state  in  arms  against  a  government  in 
friendship  with  England,  and  that  no  right  of  action  attached 
upon  any  such  contract.  And  this  decision  is  quoted  with 
approbation  by  Chancellor  Kent,  in  1  Kent,  Com.,  116. 

Nor  can  the  subsequent  acknowledgment  of  the  independ- 
ence of  Texas,  and  her  admission  into  the  Union  as  a  sov- 
ereign State,  affect  the  question.  The  agreement  being  ille- 
gal and  absolutely  void  at  the  time  it  was  made,  it  can  derive 
no  force  or  validity  from  events  which  afterwards  happened. 

But  it  is  insisted,  on  the  part  of  the  appellants,  that  this 
contract  was  to  be  executed  in  Texas,  and  was  valid  by  the 
laws  of  Texas,  and  that  the  District  Court  for  that  State,  in  a 
controversy  between  individuals,  was  bound  to  administer 
the  laws  of  the  State,  and  ought  therefore  to  have  enforced 
this  agreement. 

This  argument  is  founded  in  part  on  a  mistake  of  the  fact. 
The  contract  was  not  only  made  in  Cincinnati,  but  all  the 
stipulations  on  the  part  of  the  appellants  were  to  be  per- 
formed there  and  not  in  Texas.  And  the  advance  of  money 
neon  which  they  ^agreed  to  make  for  military  purposes  was 
-■  in  fact  made  and  intended  to  be  made  in  Cincinnati, 
by  the  delivery  of  their  promissory  notes,  which  were  accepted 
by  the  appellee  as  payment  of  the  money.  This  appears  on  the 
face  of  the  contract.  And  it  is  this  advance  of  money  for  the 
purposes  mentioned  in  the  agreement,  in  contravention  of 
the  neutral  obligations  and  policy  of  the  United  States,  that 
avoids  the  contract.  The  mere  agreement  to  accept  a  con- 
veyance of  land  lying  in  Texas,  for  a  valuable  consideration 
paid  by  them,  would  have  been  free  from  objection. 

But  had  the  fact  been  otherwise,  certainly  no  law  of  Texas 
then  or  now  in  force  could  absolve  a  citizen  of  the  United 
States,  while  he  continued  such,  from  his  duty  to  this  gov- 
ernment, nor  compel  a  court  of  the  United  States  to  support 
a  contract,  no  matter  where  made  or  where  to  be  executed, 
if  that  contract  was  in  violation  of  their  laws,  or  contravened 
the  public  policy  of  the  government,  or  was  in  conflict  with 
subsisting  treaties  with  a  foreign  nation. 

We  therefore  hold  this  contract  to  be  illegal  and  void,  and 
affirm  the  decree  of  the  District  Court. 

Mr.  Justice  DANIEL  and  Mr.  Justice  GRIER  dissented. 
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ORDSB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  con- 
sideration whereof  it  is  now  here  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed  with 
costs. 


■f  <■ 


Joseph  WiswaijL,  Plaintiff  in  Erbob,  v.  David  Samp- 
son, Lbbsee  of  Edward  Hall  and  Edwabd  S.  Daboan. 

Where  real  estate  is  in  the  custody  of  a  receiver,  appointed  by  a  court  of 

chancery,  a  sale  of  the  property  under  an  execution  Issued  by  virtue  of  a 

judgment  at  law,  Is  Ulegal  and  void.^ 
The  proper  modes  of  proceeding  pointed  out,  to  be  pursued  by  any  person 

who  claims  title  to  the  property,  either  by  mortgage,  or  judgment,  or 

otherwise.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Alabama. 

*It  was  an  ejectment  for  the  following  lot,  in  the  r^g-n 
city  of  Mobile,  bounded  south  by  St.  Francis  street,  ^ 
and  lying  between  Water  and  Commerce  and  Planters 
streets  of  the  said  city,  having  a  front  of  thirty-five  feet  on 
St.  Francis  street,  and  extending  to  Planters  street,  with 
the  same  breadth ;  bounded  east  by  lands  formerly  belonging 
to  M.  D.  Eslava,  and  west  by  a  lot  of  Beach,  Ela  &  Co. 

The  declaration  contained  three  counts ;  two  upon  a  demise 
from  Edward  Hall,  a  citizen  of  the  State  of  Maryland,  and 
the  third  a  demise  from  Edward  S.  Dargan. 

Although  the  decision  of  the  court  turned  upon  a  single 
point,  it  is  necessary  to  connect  it  with  the  other  circum- 
stances of  the  case,  which  are  somewhat  complicated. 

*  Applied.     Peale^  v.    Phi'pps^    14  2   McCrary,  343;   Hazlerigg   v.   Bro- 

How.,  375.      Rbukd  otx.    Barton  v.  naugh^  78  Kj.,  63;  Neaiisy.  Busting, 

Barbour,   14  Otto,   129,  138.     Cited.  9  Daly,  307  ;  Ooldzier  ▼.  Young,  1  N.  Y. 

Taiflor  V.  Carryl,  20  How.,  696;  Ppo-  City  Ct.  Rep.,  84;  Stackhouaey.  Whaler, 

ple'$  Bank  ▼.  Calhoun,  12  Otto,  262;  17  So.  Car.,  98.     Compare  De  Visser 

a.  c,  1  Monr.  Tr.,  28;  PuUiam  v.  Of-  ▼.  Blackatone,  6  Blatchf.,  236;  Robin- 

borne,  17  How.,  476.  son  v.  Atlantic  ^c.  R.  Co,,  66  Pa.  St., 

«  SeeiSccom&e  v.5tate,20How.,107;  160;  Booleg  ▼.  Gieve,  7  Abb.  (N.  Y.) 

Savannah  ▼.  Jessup,  16  Otto,  566 ;  Burt  N.  C,  271. 
T.  Keye9, 1  Flipp.,  66;  Walker  t.  Flint, 
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The  following  table  contains  a  reference  to  the  principal 
facts  bearing  upon  the  respective  titles  of  the  plaintiff  and 
defendant. 


Defendant's  Title, 
1840. 


1840,  April  28.    Ticknor,  being  in  possession,  conveyed  the  property  to  Day. 

Plaintiff's  Title, 
1840. 
Dec.  28.    Fowler  and  others  obtained 
a    judgment    against    Ticknor  for 
$4,091. 
Dec.  31.    Crouch  and  Sneed  obtained 
a    judgment   against   Ticknor   for 
17,176.26. 


1842. 


1843. 


1845. 
Feb.  24.     Alias  fi.  fa.  on  Grouch  and 

Sneed's  judgment. 
April  7.      Alias  fi.  fa.    on  Fowler's 

judgment. 


July  7.    Lot  sold  to  Dargan  under  the 

executions. 
August  13.     Marshal  executed  a  deed 

to  Dargan. 


1847. 


1848. 
April  Dargan    brought  an  eject- 

ment against  Wiswall. 


1842. 
June  14.    Wiswall  obtained  judgment 

against  Ticknor  for  92,233.17. 
July  1.    fi.fa,  issued  on  it,  returned 
no  property  found.'" 


it 


ii 


1843. 
Feb.  7.     Bill  filed  by  Wiswall  to  set 
aside  the  deed  from  Ticknor  to  Day 
as  fraudulent. 

1846.  ' 


April  Term.  Deed  from  Ticknor  to 
Day  set  aside  as  fraudulent. 

June  27.  Receiver  appointed  by  the 
the  chancellor,  took  possession. 


Nov.  26.  Dargan  applied  to  the  chan- 
cellor to  have  the  property  delivered 
over  to  him,  or  for  leave  to  bring  an 
ejectment.     Both  refused. 

1847^ 
March  1.    Lot  sold  by  the  master  in 
chancery  to  Wiswall,  and  deed  made. 

1848! 


•54] 


*Upon  the  trial,  the  following  bill  of  exceptions  was 
taken : 

Be  it  remembered,  that  on  the  trial  of  this  cause  on  this 
4th  day  of  January,  1849,  before  the  Honorable  William 
Crawford,  Judge,  the  plaintiffs,  to  show  title  in  their  lessors, 
offered  in  evidence  a  judgment  rendered  in  this  court  on  the 
28th  December,  1840,  in  mvov  of  C.  S.  Fowler  &  Co.,  against 
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John  Ticknor,  fpr  ^,991,  besides  costs;  also  a  judgment 
rendered  in  this  court,  on  the  31st  December,  1840,  in  favor 
of  Crouch  and  Sneed  against  John  Ticknor,  $7,176.25  and 
costs;  upon  each  of  which  judgments  fi.  fan.  were  issued 
within  a  year  and  returned  by  the  marshal.  No  property 
found;  no  other  ex:ecution8  or  process  issued  upon  either  of 
these  judgmento,  except  the  following:  Upon  the  judgment 
of  Crouch  and  Sneed  an  alia$  fi.  fa,  was  issued  on  the  24th 
February,  1845,  and  levied  on  the  property  sued  for,  upon 
which  the  marshal  returned,  Levied  —  and  ^^  the  sale  of  the 
property  levied  on  postponed  by  Judge  E.  S.  Dargan,  until 
further  order,"  And  on  the  17  th  May,  1846,  a  plurie%  fi,  fa. 
issued  on  this  judgment  and  was  levied  on  the  same  property. 
Upon  the  judgment  of  C.  S.  Fowler  &  Co.  an  alia»  fi.  fa.  was 
issued  on  the  7th  of  April,  1845,  and  levied  on  the  same  prop- 
erty, and  returned,  For  want  of  time  to  sell.  And  on  the 
first  day  of  May,  1845,  a  venditioni  exponas  issued,  upon 
which  and  the  execution  on  the  Crouch  and  Sneed  judgments, 
issued  the  17th  May,  the  property  was  sold  by  the  marshal 
on  the  7th  July,  1845,  to  Edward  S.  Dargan,  for  f  7,600 ;  and 
a  deed  was  made  by  the  marshal  to  said  Dargan,  bearing  date 
the  thirteenth  of  August,  1845.  The  plaintiff  further  offered 
in  evidence  a  deed  of  release  and  quitclaim  of  the  same  prem- 
ises, from  Edward  S.  Dargan  to  Edward  Hall,  one  of  the 
lessors,  bearing  date  the  3d  of  April,  1848,  a  copy  of  which  is 
hereto  attached,  marked  X ;  to  the  reading  of  which  the  de- 
fendant, by  his  attorney,  objected,  on  the  ground  that  it  was 
neither  acknowledged  nor  recorded ;  but  the  objection  was 
overruled  by  the  court,  and  the  deed  admitted  in  evidence 
upon  the  proof  of  the  handwriting  of  Dargan,  and  the  de- 
fendant excepted.  The  plaintiff  further  offered  evidence  to 
show  that  John  Ticknor  was  in  possession  of  the  property 
sued  for  from  1838  or  1839  claiming  title,  and  that  he  re- 
mained in  possession  until  about  1845;  but  whether,  after 
1840,  Ticknor  claimed  it  as  his  own,  or  held  possession  as  the 
tenant  of  some  one  else,  witness  did  not  know.  It  further 
appeared  that  Ticknor  built  the  store ;  that  in  1839  or  1840, 
he  became  embarrassed,  and  that  he  owed  a  large  sum  of 
money  to  one  James  L.  Day,  and  from  some  time  in  1840 
carried  on  business  in  the  store  as  the  agent  of  said  Day. 
Day  was  often  there  and  had  the  control,  but  Ticknor 
managed  all  the  details.  It  was  further  proved  that  McCoy 
and  Johnson,  *the  tenants  served  with  the  declaration,  p«^r 
were  in  possession  of  the  premises  in  April,  1848,  and  ■- 
had  been  in  possession  since  November,  1347. 

The  defendant  then  offered  in  evidence  a  judgment  obtained 
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in  the  Circuit  Court  of  Mobile  Couuty,  oa  the  14th  day  of 
June,  1842,  in  favor  of  Joseph  Wiswall  against  John  Ticknor, 
for  the  sum  of  $2,238.17,  besides  costs ;  and  a  fi.  fa.  issued 
thereon  the  1st  July,  1842,  returnable  to  the  fall  term  of  said 
court,  which  was  returned  by  the  sheriff.  No  property  found ; 
also  the  transcripts  from  the  records,  duly  certified,  of  a  deed 
made  by  John  Ticknor  to  James  L.  Day,  bearing  date  the  28th 
of  April,  1840,  a  copy  of  which  is  annexed,  marked  A  ;  also 
the  exemplification  of  a  decree  and  proceedings  in  a  suit  in 
chancery,  filed  the  7th  of  February,  1848,  by  Joseph  Wiswall, 
as  a  judgment  creditor  of  John  Ticknor,  against  said  Ticknor 
and  James  L.  Day ;  a  copy  of  which  bill,  answers,  and  de- 
crees, are  hereto  annexed,  marked  B ;  also  a  decree  and  pro- 
ceedings in  the  same  court  of  chancery  upon  a  bill  filed  March 
1st,  1845,  by  the  president,  directors,  and  company  of  the 
Bank  of  Mobile,  James  Stewart,  and  Henry  Lazarus,  several 
judgment  creditors  of  said  Ticknor,  and  against  said  Ticknor 
and  James  L.  Day,  which  bill  was  similar  in  its  form  and  ob- 
ject to  the  bill  of  Wiswall,  and  was  served  on  the  defendant, 
Ticknor,  on  the  1st  March,  1845 ;  a  copy  of  the  answer  of 
Day,  and  the  decree,  is  annexed,  marked  C.  The  defendant 
then  proved  that  Waring,  the  receiver  of  the  Court  of  Chan- 
cery in  the  above  two  suits,  went  into  the  possession  of  the 
property  sued  for  on  St.  Francis  street,  as  such  receiver,  on 
the  27th  day  of  June,  1845,  and  remained  in  possession  as 
such  receiver  iintil  the  same  was  sold  by  him  on  the  first 
Monday  of  March,  1847 ;  that  notice  was  given  at  the  mar- 
shal's sale,  when  the  property  was  bid  off  by  Dargan,  of  the 
pendency  of  the  above-named  suits  in  chancery,  and  the 
claims  of  the  complainant  there  asserted,  and  that  he  was,  as 
receiver  aforesaid,  then  in  possession  of  said  property  under 
the  decrees  in  chancery  in  the  above  suits.  The  property 
was  duly  sold  by  the  receiver  on  the  1st  day  of  March,  1847, 
to  K.  B.  Sewall  for  six  thousand  five  hundred  dollars,  and  a 
deed  of  the  same  made  to  him  by  the  said  receiver  and  mas- 
ter in  chancery ;  and  on  the  tenth  day  of  May,  1847,  the  same 
was  conveyed  by  said  Sewall  to  the  defendant,  Joseph  Wis- 
wall ;  it  was  also  shown  that  the  purchaser  from  the  receiver 
went  into  possession,  and  that  the  whole  amount  of  the  pur- 
chase-money was  paid  and  appropriated  under  the  directions 
of  the  Court  of  Chancery. 

The  defendant  then  offered  in  evidence  the  transcript  of  a 

decree  and  proceedings  had  in  a  court  of  chancery,  in  Mobile, 

*^61     *^P^'^  ^^^  petition  of  Edward  S.  Dargan  against  Moses 

J     Waring,  receiver,  Joseph  Wiswall,  John  Ticknor,  and 

James  L.  Day,  a  copy  of  which  is  hereto  annexed,  marked 

60 


DECEMBER  TERM,  1852.  56 

WiswaU  V.  Sampflon. 

Exhibit  D ;  which  decree  had  been  affirmed  by  the  Supreme 
Court ;  C.  Cuyler,  the  deputy  marshal  who  made  the  sale  to 
Dargan,  testified  that  no  money  whatever  was  paid  upon 
said  sale,  but  that  Dargan  gave  his  note  to  the  marshal  for 
the  costs. 

John  F.  Adams  testified  that  he  acted  as  the  attorney  of 
C.  S.  Fowler  &  Co.,  in  recovering  their  judgment  in  this  court, 
and  had  ever  since  represented  said  judgment ;  and  that  £.  S. 
Dargan,  from  some  time  prior  to  the  marshal's  sale,  repre- 
sented the  judgment  of  Crouch  and  Sneed  ;  that  it  was  agreed 
between  said  attorneys,  Adams  and  Dargan,  representinff 
said  judgments,  that  the  land  should  be  sold  upon  them,  and 
bid  off  in  the  name  of  Dargan,  and  that  if  the  title  thus  ac- 
quired should  enable  Dargan  to  recover  the  property,  the 
judgment  of  C.  S.  Fowler  &  Co.  should  be  paid  out  of  it ; 
but  that  if  the  property  should  not  be  recovered  by  such 
title,  then  the  sale  was  to  be  considered  a  nullity,  and  no 
money  to  be  paid  whatever  on  acccuut  of  it ;  and  that  this 
was  the  understanding  of  Adams,  but  that  after  the  sale  he 
yielded  to  the  views  of  Dargan,  and  signed  a  memorandum  to 
the  effect  that  Dargan  should  be  a  trustee  for  the  parties. 
It  was  further  in  evidence  that  with  the  arrangements  be- 
tween Dargan  and  Adams  there  was  no  connection  on  the 
part  of  Ticknor,  the  defendant  in  the  judgment,  and  no  a£h 
sent  was  given  by  him  to  them. 

Adams  also  testified  that,  as  the  representative  of  the  judg- 
ment of  C.  S.  Fowler  and  Co.,  he  entered  a  motion  in  this 
court  at  the  spring  term,  1847,  to  amend  the  marshal's 
return  made  upon  the  execution  in  that  case,  to  show  that  no 
money  was  in  fact  paid  on  said  bid  of  Dargan ;  and  said  mo- 
tion was  produced  and  read  to  the  jury,  and  is  still  pending 
and  undetermined. 

Defendant  then  offered  to  read  a  bill  filed  in  the  Chancery 
Court  of  Mobile,  on  the  18th  February,  1847,  in  the  name  of 
David  A.  Hall,  assignee  in  bankruptcy  of  C.  S.  Fowler  & 
Co.,  against  John  Ticknor,  James  L.  Day,  Moses  Waring,  re- 
ceiver, Joseph  Wiswall,  Bank  of  Mobile,  James  Stewart,  and 
Henry  Lazarus,  the  object  of  which  bill  was  to  reach  and 
have  appropriated  to  the  payment  of  said  judgment  of  C.  S. 
Fowler  &  Co.  the  proceeds  of  the  sale  of  the  property  to  be 
made  in  that  court  upon  the  bill  of  said  Wiswall  and  others;' 
said  bill  was  filed  by  J.  F.  Adams,  as  solicitor  of  the  parties, 
and  sets  forth,  among  other  things,  the  following :  "  That  the 
said  premises  were  sold  on  the  1st  of  July,  1846,  bj^  the  mar- 
shal, to  Edward  S.  Dargan,  for  the  nominal  sum  of  87,500, 
and  the  marshal  executed  to  said  Dargan  his  formal  deed 
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*^71  ^^^  ^^^  same,  and  thereupon  *made  return  upon  the 
-■  process  that  the  premises  were  sold  for  the  sum  above 
named.  And  your  orator  now  averreth,  that  in  fact  neither 
the  sum  of  $7,600,  nor  any  other  sum,  was  paid  by  said  Dar- 
gan  to  the  plaintiffs  in  execution,  or  to  any  person  for  them, 
but  his  said  bid  was  made  upon  his  stipulation  made  with 
the  plaintiffs'  attorney,  and  on  the  distinct  understanding 
and  intent  on  his  part,  that  in  case  his  title  under  the  saia 
sale  should  prove  to  be  valid  and  effectual  in  law,  he  would 
pay  to  the  said  plaintiff  or  your  orator  so  much  money 
upon  his  said  bid  as  he  might  thereafter  be  able  to  realize 
by  a  sale ;  but  if  the  said  title  should  not  prove  to  be  avail- 
able nor  enable  him  to  obtain  possession,  that  in  that  case 
he  should  pay  nothing."  Said  bill  is  not  sworn  to,  and  is 
still  pending  in  the  Court  of  Chancery ;  to  the  introduction 
of  this  bill  as  evidence,  the  plaintiff  objected  on  the  ground 
that  it  was  not  connected  with  the  plaintiffs  in  this  suit, 
and  as  being  the  statement  of  counsel  merely,  and  not  evi- 
dence against  C.  S.  Fowler  &  Co.;  and  the  objection  was 
sustained,  and  the  said  bill  excluded ;  to  which  the  defend- 
ant, by  his  counsel,  excepted.  This  was  all  the  evidence 
offered  in  the  case,  and  thereupon  the  court  charged  the 
jury- 
That  the  deed  from  Ticknor  to  Day,  of  April  28th,  1840, 
was,  upon  its  face,  in  connection  with  the  answers  of  Ticknor 
and  Day,  fraudulent  as  to  creditors,  and  void ;  to  which,  the 
defendant  excepted. 

The  court  further  charged,  that  the  title  of  Da^an,  derived 
from  the  marshal's  sale,  un4er  the  judgment  of  C.  S.  Fowler 
&  Co.  and  of  Crouch  &  Sneed,  was  superior  to  the  title  of 
Wiswall,  derived  from  the  sale  under  the  chancery  proceed- 
ings, and  entitled  the  plaintiffs  to  recover ;  to  which  the  de- 
fendant, by  his  counsel,  excepted. 

The  court  further  charged  the  jury,  that  the  proceedings 
and  decree  in  the  Court  of  Chancery,  upon  the  petition  of 
Dargan,  was  not  binding  or  conclusive  upon  the  parties  in 
this  suit ;  that  it  was  not  necessary  for  Dargan  to  go  into  the 
Court  of  Chancery  for  aid,  that  his  remedy  was  at  law,  and 
the  proceedings  there  upon  his  petition  had  no  effect  whatever 
upon  his  title,  and  must  be  wholly  disregarded  in  this  suit ; 
to  which  the  defendant,  by  his  counsel,  also  excepted,  and 
requested  the  court  to  give  the  following  charges  to  the 
jury  :— 

1.  That,  if  the  jury  believe  the  deed  from  the  marshal  to 
Dargan  was  made  without  any  pecuniary  consideration,  it 
could  pass  no  title;  which  the  court  refused;  but  charged 
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that,  under  the  evidence  before  them^  it  was  valid  if  no 
money  was  paid  by  the  purchaser,  to  which  the  defendant 
excepted. 

2.  That  the  filing  of  Wiswall's  bill  in  chancery,  and  the 
♦proceedings  thereon,  to  a  final  decree  in  his  favor,  ri^PiQ 
gave  him  a  specific  lien  upon  the  property  of  Tick  nor,  L 
from  the  commencement  of  his  suit,  which  could  not  be 
divested  by  any  subsequent  proceedings  upon  the  older  judg- 
ments under  which  the  plaintifis  here  claim ;  which  was  re- 
fused, and  the  defendant  excepted, 

3.  That  the  receiver  of  the  Court  of  Chancery,  in  the  suits 
of  Wiswall  and  others,  being  in  possession  of  the  property 
under  the  order  of  that  court  at  the  time  of  the  marshal's  sale, 
and  notice  thereof  being  given  at  that  sale,  affected  the  pur- 
chaser, and  invalidated  his  title ;  which  was  refused ;  and  the 
court  charged  that  such  possession  and  notice  in  no  manner 
affected  the  marshal's  sale,  or  the  purchaser  under  it ;  and  the 
defendant  excepted. 

4.  That  the  proceedings  in  the  Court  of  Chancery,  upon 
the  petition  of  Dargan,  the  purchaser  at  the  marshal's  nale, 
was  conclusive  upon  the  parties  and  his  title  thus  acquii*ed ; 
which  was  refused ;  and  the  defendant  excepted. 

5.  That,  under  the  statutes  and  decisions  of  Alabama,  it  is 
not  the  oldest  judgment,  but  the  judgment  lien,  that  has  been 
kept  alive  by  the  oldest  execution,  regularly  issued,  without 
the  loss  of  a  term,  that  has  the  priority  as  between  judgment 
creditors ;  which  was  refused ;  and  the  defendant  excepted. 

6.  That,  if  neither  Dargan  nor  Edward  Hall  were  in  pos- 
session of  the  property  on  the  3d  of  April,  1848,  the  deed  of 
that  date,  from  Dargan  to  Hall,  was  void  and  conveyed  no 
title ;  this  was  also  refused  ;  and  the  court  charged  that,  un- 
der the  evidence  before  the  jury,  this  deed  was  valid ;  to  all 
which  the  defendant  excepted. 

And  the  defendant  tenders  the  above  as  his  bill  of  excep- 
tions in  the  case,  and  pravs  the  court  to  sign  and  seal  the 
same,  which  is  done  accordingly. 

William  Crawford,    [seal.] 

All  the  exceptions  were  argued  in  this  court ;  but  it  is  only 
necessary  to  refer  to  the  above  charge,  viz.,  that  the  title  of 
Dargan  was  superior  to  that  of  Wiswall,  and  that  the  decree 
in  chancery,  on  the  petition  of  Dargan,  was  not  conclusive 
upon  the  rights  of  the  parties ;  that  he  was  not  bound  to  go 
into  that  court  for  relief,  as  his  remedy  was  at  law. 

It  was  argued  hj  Mr.  Seward^  for  the  plaintiff  in  error,  with 
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a  brief  of  Mr.  Sewall,  and  by  Mr,  Chilton^  for  the  defendant 
in  error,  with  a  brief  of  Mr.  John  A.  Campbell. 

It  was  contended,  by  the  counsel  for  the  plaintiff  in  error, 
*RQi  ^h**  *tfa®  court  erred  in  refusing  to  instruct  the  jury, 
J  "  that  the  receiver  of  the  Court  of  Chancery,  in  the 
suits  of  Wiswall  and  others,  being  in  possession  of  the  prop- 
erty, under  the  order  of  the  court,  at  the  time  of  the  marahaFs 
sale,  and  notice  thereof  being  given  at  that  sale,  affected  the 
purchase  by  Dargan  and  invalidated  his  title,  and  in  charging, 
on  the  contrary,  that  such  possession  and  notice  in  no  manner 
affected  the  marshal's  sale,  or  the  purchase  under  it."  Be- 
cause,— 

1.  The  levy,  under  the  judgments  of  C.  S.  Fowler  &  Co. 
and  Crouch  &  Sneed,  invested  neither  the  marshal  with  any 
title,  nor  the  Federal  Court  with  any  jurisdiction  over  the 
land,  nor  could  it  divest  any  title,  if  the  defendant  Ticknor 
was  in  possession,  unless  followed  by  an  actual  sale  by  the 
marshal,  and  payment  of  the  purchase-money  by  the  pur- 
chaser.    Forrest  ^  Lyon  v.  Oamp^  16  Ala.,  647. 

And  then,  not  until  the  sale  took  place  and  the  money  was 
paid.  The  sale  took  place  in  July ;  the  deed  was  made  in 
August.     1  Rich.  (S.  C.)  Eq.,  340. 

2.  But  Ticknor  was  not  in  possession.  The  Court  of 
Chancery,  by  its  receiver,  was  in  possession  on  the  25th  June 
previous ;  and  held,  not  for  Ticknor,  but  for  Wiswall  and  the 
other  parties  claiming  against  Ticknor.  3  P.  Wms.,  379 ;  2 
Story,  Eq.,  §  833.  The  Court  of  Chancery  was  not  holding 
the  property  in  safe  custody,  until  the  right  should  be  deter- 
mined between  Wiswall  on  the  one  side,  and  Ticknor  &  Day 
on  the  other;  for  it  had  already  determined  the  right  in 
favor  of  Wiswall,  and  ordered  a  sale,  and  the  proceeds  to  be 
applied  to  his  judgment.  Ticknor  ^  Day  v.  Wiswall^  6  Ala., 
178.  Its  jurisdiction  was  complete,  and  adverse  to  all  third 
parties.     10  Paige  (N.  Y.),  43. 

Where  different  courts  have  concurrent  jurisdiction,  that 
before  which  proceedings  are  first  had,  and  whose  jurisdiction 
first  attaches,  has  authority  paramount  to  the  others,  and 
cannot  be  ousted  by  subsequent  proceedings  in  those  courts. 
The  Court  of  Chancery  took  jurisdiction  to  decide  upon  the 
right  and  title  to  this  land,  when  Wiswall  filed  his  bill  on  the 
7th  February,  1843,  and  it  continued  its  jurisdiction  over  it 
until  it  was  sold  under  its  decree.  No  jurisdiction  as  to  the 
premises  attached  to  the  Federal  Court  before  the  sale  to 
Dalian,  if  then.  Hagan  v.  Lucas^  10  Pet.,  400 ;  Smith  v. 
Mclver,  9  Wheat.,  632 ;  Coming  v.  White,  2  Paige  (N.  Y.), 
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567 ;  The  RobeH  Fulton,  1  Paine,  621 ;  P.  ^  M.  J8an*  v. 
Walker,  7  Ala.,  946 ;  Parker  v.  Browning,  8  Paige  (N.  Y.), 
889. 

The  counsel  for  the  defendant  in  error  thus  noticed  this 
point: — 

*We  deny  that  the  Court  of  Chancery  could  pre-     r#/^/^ 
vent  the  execution  of  the  levy  made  by  the  manual,     ^ 
by  placing  a  receiver  in  possession.     The  Court  of  Chancery 
insists  upon  no  such  power. 

The  rule  of  chancery  is  stated  in  7  Paige  (N.  Y.),  618. 
The  head-notes  are:  "When  property  is  rightfully  in  the 
hands  of  a  receiver,  it  is  in  the  custody  of  the  court,  and  can- 
not be  disstrained  upon  for  rent  without  permission  of  the 
court  by  whom  the  receiver  was  appointed ;  and  any  person 
who  takes  the  property  out  of  the  possession  of  the  receiver 
without  such  permission,  after  he  has  notice  of  the  character 
in  which  possession  is  holden,  is  guilty  of  a  contempt." 

The  same  principles  are  applicable  to  any  interference  with 
the  possession  of  a  receiver,  sequestrator,  committee,  or  cus- 
todee,  who  holds  the  property  as  the  officer  of  the  Court  of 
Chanceiy;  as  his  possession  is  the  possession  of  the  court 
itself,     me  V.  Gibson,  7  Paige  (N.  Y.),  618. 

"  Where  a  receiver  is  in  possession  of  real  estate  which  is 
subject  to  the  lien  of  a  judgment,  the  sale  of  the  premises  by 
the  sheriff,  upon  an  execution  on  such  judgment,  does  not 
disturb  the  possession  of  the  receiver ;  and  the  sheriff  cannot, 
therefore,  be  proceeded  against  for  a  contempt  in  making 
such  a  sale.  But  the  purchaser  cannot  disturb  the  posses- 
sion of  the  receiver,  when  he  obtains  his  conveyance  from 
the  sheriff,  without  the  permission  of  the  court."  9  Paige 
(N.  Y.),  378. 

This  subject  is  discussed  at  large  in  the  late  case  before 
Lord  Truro,  reported  in  3  Gord.  &  Macn.,  104,  from  which  we 
exti*act. 

"  I  am  of  opinion,  that  it  is  not  competent  for  any  one  to 
interfere  with  the  possession  of  a  receiver,  or  to  disobey  an 
injunction  or  any  other  order  of  the  court,  on  the  ground 
that  such  orders  were  improvidently  made.  Parties  must 
take  a  proper  coarse  to  question  their  validity;  but  while 
thev  exist  they  must  be  obeyed.  I  consider  the  rule  to  be  of 
such  importance  to  the  interests  and  safety  of  the  public,  and 
to  the  due  administration  of  justice,  that  it  ought  on  all 
occasions  to  be  inflexibly  maintained.  I  do  not  see  how  the 
court  can  expect  its  officers  to  do  their  duty,  if  they  do  it 
under  the  peril  of  resistance,  and  of  that  resistance  being 

Vol.  XIV. — 5  66 


60  SUPREME  COURT. 

Wiflwall  17.  Sampson. 

justified  on  grounds  tending  to  the  impeachment  of  the  order 
under  which  they  are  acting.  In  the  present  case,  it  would 
have  been  perfectly  open  to  the  plaintiffs  in  the  execution  to 
have  applied  to  this  court,  to  be  heard  pro  interesse  suo^  or  to 
have  been  heard  on  a  summary  application  for  leave  to  levy 
under  their  execution,  notwithstanding  the  possession  of  the 
receiver.  There  is  no  instance  in  which  justice  may  not  be 
readily  obtained  by  persons  who  are  supposed  to  have  their 
^nnn  *rights  intcrfcrcd  with  by  an  order  or  process  issued 
J  by  this  court.  Thus,  I  find,  in  one  case,  where  a  party 
wished  to  distrain  for  rent  on  property  in  the  possession  of  a 
receiver,  that  the  court,  being  satisfied  that  the  legal  right  of 
distress  was  paramount  to  the  title  of  the  party  for  whose 
benefit  the  receiver  was  appointed,  allowed  the  distress  to  be 
made.  In  another  case,  where  property  liable  to  distress  had 
been  sold,  and  the  receiver  had  received  the  proceeds  and 
paid  them  into  court,  the  landlord  having  claimed  a  right  to 
distrain  while  the  receiver  was  in  possession,  this  court 
ordered  the  receiver  to  pay  out  of  those  proceeds,  to  the 
landlord,  the  rents  that  were  due  to  him,  the  receiver  being 
in  possession  for  the  benefit  of  the  tenant  for  life,  who  was 
liable  for  the  payment  of  that  rent  which  was  so  sought  to  be 
distrained  for  on  the  property  in  the  possession  of  the 
receiver.  I  apprehend,  then,  it  may  be  taken  as  a  rule  that, 
though  this  court  may  have  issued  a  process,  or  have  made 
an  order  which  may  interfere  with  the  supposed  rights  and 
interests  of  other  parties,  not  parties  to  the  cause,  it  is  always 
competent  for  such  parties  to  make  an  application  to  the 
court  for  relief ;  and  it  is  not  to  be  presumed  or  doubted,  but 
that  justice  will  be  duly  administered  to  them  on  that  appli- 
cation." 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 

The  suit  in  the  court  below  was  an  action  of  ejectment 
against  Wiswall  to  recover  the  possession  of  a  lot  of  land 
situated  in  the  city  of  Mobile. 

The  lessors  of  the  plaintiff  gave  in  evidence  two  judgments 
against  John  Ticknor — one  in  favor  of  Fowler  &  Co.  for 
$4,491,  rendered  28th  December,  1840 — the  other  in  favor  of 
Crouch  &  Sneed  for  17,167.25,  rendered  81st  December  of  the 
same  year,  each  of  them  in  the  Circuit  Court  of  the  United 
States.  Executions  were  issued  upon  each  of  the  judgments 
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within  the  year,  and  returned  by  the  marshal  '^  no  property 
found." 

An  alicts  fi.  fa,  was  issued  on  the  judgment  in  favor  of 
Crouch  &  Sneed  on  the  24th  February,  1845,  and  the  lot  in 
question  levied  on ;  an  alias  fi.  fa.  was  also  issued  on  the 
judgment  in  favor  of  Fowler  &  Co.  on  the  7th  April,  1845, 
and  a  levy  made  on  the  same ;  and  on  the  7th  July  the 
lot  was  sold  on  both  executions,  and  bid  off  by  Dargan,  one 
of  the  lessors  of  the  plaintiff,  for  the  sum  of  $7,500,  and  a 
deed  executed  to  him  by  the  marshal  on  the  13th  August  of 
the  same  year.  Dargan  quit-claimed  the  premises  to  Hall, 
the  other  lessor.  The  lessors  of  the  plaintiff  claim  title  under 
this  sale. 

*The  defendant,  Wiswall,  gave  in  evidence  a  judg-  p#/»o 
ment  in  his  favor  against  Ticknor  in  the  Circuit  Court  ^ 
of  the  State  for  $2,238.17,  rendered  14th  June,  1842:  an  exe- 
cution issued  1st  July  of  the  same  year,  which  was  returned 
by  the  sheriff  "  no  property  found  " ;  also  a  deed  of  the  lot  in 
question  from  Ticknor  to  one  James  L.  Day,  bearing  date 
28  April,  1840  ;  and  the  exemplification  of  a  decree  and  the 
proceedings  in  chancery  on  a  bUl  filed  7th  February,  1843,  by 
Wiswall  against  Ticknor  and  Day,  setting  aside  the  deed  to 
Day  as  fraudulent  and  void  against  creditors.  The  decree 
was  rendered  April  term,  1845.  Also  the  appointment  of  a 
receiver  by  the  court,  to  whom  possession  of  the  property 
was  delivered  on  the  27th  June  of  the  same  year.  The  re- 
ceiver remained  in  the  possession  till  the  lot  was  sold  by  the 
master,  1st  March,  1847,  under  the  decree  in  chancery,  and 
was  purchased  in  JPbr  the  defendant  Wiswall  for  the  sum  of 
$6,500. 

The  defendant  claims  under  this  title. 

Notice  was  given,  on  the  day  of  sale,  by  the  marshal,  under 
the  two  judgments,  of  the  pendency  of  this  suit  in  chancery, 
and  of  the  appointment  of  a  receiver,  and  that  he  was  in  the 
possession  of  the  property. 

It  appeared,  also,  that  the  lot  was  bid  off  by  Dargan  at  the 
marshal's  sale,  by  an  arrangement  between  the  attorneys  rep- 
resenting the  two  judgments,  Dargan  being  the  attorney  for 
the  one  m  favor  of  Crouch  &  Sneed,  that  ii  the  title  thus  ac- 
quired should  enable  him  to  recover  the  property,  the  judg- 
ment in  favor  of  Fowler  &  Co.  should  be  paid  out  of  it ;  but, 
if  he  should  fail  to  recover  it,  then  the  sale  was  to  be  consid- 
ered a  nullity,  and  no  money  was  to  be  paid. 

It  further  appeared,  that  an  application  had  been  made  by 
the  attorney  in  the  judgment  in  favor  of  Fowler  &  Co.  to  the 
court  to  amend  the  marshal's  return  so  as  to  set  forth  the  fact 
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that  no  money  had  been  paid,  and  that  the  motion  was  then 
pending  in  court.  And  further,  that  a  bill  had  been  filed  in 
chancery  by  the  assignee  in  bankruptcy  of  the  judgment  of 
Fowler  &  Co.  against  the  defendant  and  others,  to  have  the 
proceeds  of  the  sale  of  the  property  on  the  decree  applied  to 
the  payment  of  that  judgment,  and  in  which  bill  it  is  insisted 
that  the  sale  under  the  two  judgments  was  inoperative,  on 
account  of  the  agreement  between  the  attorneys  under  whom 
it  was  made,  and  that  this  suit  was  then  pending. 

It  further  appeared,  that  Dargan  applied  to  the  Court  of 
Chancery  on  the  26th  November,  1845,  by  petition,  setting 
out  his  title  under  the  two  judgments  to  have  the  possession 
of  the  lot  by  the  receivec  delivered  up  to  him,  or  if  that 
should  not  be  ordered,  then  that  he  might  be  at  liberty  to 
bring  an  action  of  ejectment  against  the  receiver  to  recover 
the  same. 

*631  *That  the  defendant  Wiswall  put  in  his  answer,  set- 
-l  ting  up  the  same  matters  now  relied  on  to  invalidate 
the  sale  to  Dargan,  and  also  claiming  a  paramount  lien  upon 
the  property  by  virtue  of  his  judgment,  and  bill  in  chancery 
and  decree  setting  aside  the  fraudulent  conveyance  to  Day, 
directing  a  sale  and  application  of  the  proceeds  to  the  pay- 
ment of  his  judgment,  the  appointment  of  a  receiver,  &c. 

That  the  chancellor  overruled  the  application,  and  dis- 
missed the  petition  on  the  10th  December,  1845.  From  which 
order  an  appeal  was  taken  to  the  Supreme  Court,  and  the 
decree  or  order  affirmed. 

After  the  evidence  was  closed,  the  court  charged  the  jury, 
that  the  title  of  Dargan  under  the  marshal's  sale  upon  the  two 
judgments  was  superior  to  that  of  the  defendant  under  the 
sale  upon  the  decree  in  chancery,  and  directed  a  verdict  for 
the  plaintiff.  And  further,  that  the  decree  in  chancery  on 
the  petition  of  Dargan  was  not  conclusive  upon  the  rights  of 
the  parties — that  he  was  not  bound  to  go  into  that  court  for 
relief,  as  his  remedy  was  at  law. 

The  case  is  now  before  us  on  exceptions  to  this  charge. 

It  was  made  a  question,  on  the  argument,  whether  oi:  not 
the  lien  of  the  judgments,  under  which  the  marshal's  sale  took 
place,  had  not  been  postponed  to  that  of  Wiswall,  on  account 
of  laches  in  the  enforcement  of  them  by  execution.  But  in 
the  view  we  have  taken  of  the  case,  the  validity  of  the  liens, 
at  the  time  of  sale,  will  be  conceded,  without,  however,  in- 
tending to  express  any  opinion  upon  the  question. 

Wiswall  filed  his  bill  in  chancery  against  Ticknor  and  Day 
to  set  aside  the  fraudulent  conveyance  to  the  latter,  and  have 
the  property  applied  to  the  satisfaction  of  his  judgment,  on 
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the  7th  February,  1843.  In  that  bill  he  prayed  for  a  sale  of 
the  real  estate,  and  fur  the  appointment  of  a  reoeiver  to  take 
charge  of  it  with  other  assets  of  the  judgment  debtor ;  and, 
also,  for  an  injunction.  A  temporary  injunction  was  granted. 
On  the  coming  in  of  the  answera  of  the  defendants,  the  com- 
plainant, on  the  11th  April  of  the  same  year,  moved  for  tlie 
iippointment  of  a  receiver,  and  the  defendants,  at  the  same 
time,  moved  to  dissolve  the  injunction.  The  court  denied 
the  motion  to  appoint  the  receiver,  and  dissolved  the  injunc- 
tion, expressing  the  opinion  that  the  answers  so  far  explained 
the  circumstances  under  which  the  deed  to  Day  was  given, 
as  to  remove  the  charge  of  fraud  against  it.  An  appeal 
was  taken  to  the  Supi-eme  Court,  and,  on  the  10th  April, 
1844,  that  court  reversed  the  order  of  the  court  below,  and 
remanded  the  cause  for  further  proceedings :  and  on  the  16tli 
April,  1845,  the  Chancellor  made  a  decree,  that  the  deed 
was  fraudulent  and  void,  as  against  the  complainant,  and 
^referred  the  case  to  a  master,  to  take  and  state  the  r«/«^ 
account  between  the  parties.  He  further  ordered  and  ^ 
decreed  that  a  receiver  should  be  appointed  to  take  possession 
of  all  the  property  embraced  in  the  fraudulent  conveyance, 
and,  particularly,  that  possession  should  be  delivered  to  him 
of  the  premises  in  question  ;  and  further,  that  the  receiver, 
under  the  direction  of  the  master,  should  sell  the  same  and 
apply  the  proceeds  to  the  payment  of  the  complainant's 
judgment,  with  costs,  &c. 

The  receiver  was  appointed  on  the  27th  June,  1846,  and 
on  th^  same  day  Ticknor,  who  was  in  possession  of  the  prem- 
ises, attorned  to  him,  who  held  possession  until  the  sale  was 
made  in  pursuance  of  the  decree.  It  will  be  recollected  that 
the  execution  on  the  judgment  in  favor  of  Crouch  &  Sneed, 
was  issued,  and  levied  on  the  24th  February,  1846 ;  and  on 
that  in  favor  of  Fowler  &  Co.,  7th  April  of  the  same  year, 
and  that  the  sale  took  place  under  which  the  lessors  of  the 
plaintiff  claim,  7th  July,  1845. 

At  the  time,  therefore,  of  this  sale,  the  receiver  was  in  the 
possession  of  the  premises,  under  the  decree  of  the  Coui't  of 
Chancery — in  other  words,  the  possession  and  custody  of  them 
were  in  the  Court  of  Chancery  itself  (as  the  court  is  deemed 
the  landlord),  to  abide  the  final  decree  to  be  thereafter  ren- 
dered in  the  suit  ])ending. 

The  appointment  of  a  receiver  is  a  matter  resting  in  the 
discretion  of  the  court ;  and,  as  a  general  rule,  in  making  the 
appointment  on  behalf  of  a  complainant  seeking  to  enforce 
an  equitable  claim,  or  a  claim  which  is  the  subject  of  equita- 
ble jurisdiction,  against  real  estate,  it  will  take  care  not  to 
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interfere  with  the  rights  of  a  person  holding  a  prior  legal 
interest  in  the  property.  Thus,  where  there  is  a  prior  mort- 
gagee having  the  legal  estate,  the  court  will  not,  by  the  ap- 
pointment of  a  receiver,  deprive  him  of  his  right  to  the  pos- 
session; but  at  the  same  time,  it  will  not  permit  him  to 
object  to  the  appointment  by  any  act  short  of  a  personal  as- 
sertion of  his  legal  rights,  and  the  taking  of  possession  him- 
self. 1  Jac.  &  W.,  648 ;  2  Swanst.,  108, 137  ;  3  Id.,  112,  n., 
115;  3  Dan.  Pr.,  1950,  1951. 

If  the  person  holding  the  legal  interest  is  not  in  possession, 
the  equitable  claimant  against  the  property  is  entitled  to  the 
inteference  of  the  court,  not  only  for  the  purpose  of  preserv- 
ing it  from  waste,  but  for  the  purpose  of  obtaining  the  rents 
and  profits  accruing,  as  a  fund  in  court  to  abide  the  result  of 
the  litigation.  For  until  the  person  holding  the  legal  interest 
takes  possession,  or  asserts  his  right  to  the  possession,  the  ac- 
cruing rents  and  profits  present  a  question  simply  between  the 
parties  to  the  litigation.  And  the  court  will  also  appoint  a 
receiver,  even  against  a  party  having  possession  under  a  legal 

*651  *^*^®'  ^^  ^^  *^®  '^^^^^fi®^  s^^^  party  has  wrongfully  obtained 
J  that  interest  in  the  property.  Thus,  where  fi-aud  can  be 
proved,  and  immediate  danger  is  likely  to  result,  if  possession, 
pending  the  litigation,  should  not  be  taken  by  the  court  in  the 
mean  time.     13  Ves.,  105 ;  16  Id.,  59 ;  3  Dan.  Pr.,  1955. 

The  effect  of  the  appointment  is  not  to  oust  any  party  of 
his  right  to  the  possession  of  the  property,  but  merely  to  re- 
tain it  for  the  benefit  of  the  party  who  may  ultimately  appear 
to  be  entitled  to  it ;  and  when  the  party  entitled  to  the  es- 
tate has  been  ascertained,  the  receiver  will  be  considered  his 
receiver,  (T.  &  R.,  345 ;  Dan.  Pr.,  1982) ;  and  the  master 
will  usually  be  directed  to  inquire  what  encumbrances  there 
are  affecting  the  estate,  and  into  the  priorities  respectively. 
10  Johns.  (N.  Y.),  521,  Codwi$e  v.  Grelsfon. 

When  a  receiver  has  been  appointed,  his  possession  is  that 
of  the  court,  and  any  attempt  to  disturb  it,  without  the  leave 
of  the  court  first  obtained,  will  be  a  contempt  on  the  part  of 
the  person  making  it.  This  was  held  in  Angel  v.  Smithy  9 
Ves.,  335,  both  with  respect  to  receivers  and  sequestratoi-s. 
When,  therefore,  a  party  is  prejudiced  by  having  a  receiver 
put  in  his  way,  the  course  has  either  been  to  give  him  leave 
to  bring  an  ejectment,  or  to  permit  him  to  be  examined  pro 
interesse  atw,  1  Jac.  &  W.,  176,  Brooks  v.  0-reathed  ;  3  Dan. 
Pr.,  1984.  And  the  doctrine  that  a  receiver  is  not  to  be  dis- 
turbed, extends  even  to  cases  in  which  he  has  been  appointed 
expressly,  without  prejudice  to  the  rights  of  persons  having 
prior  legal  or  equitable  interests.  And  the  individuals  having 
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such  prior  interests  must,  if  they  desire  tu  avail  themselves  of 
them,  apply  to  the  court  either  for  liberty  to  bring  ejectment, 
or  to  be  examined  pro  tnteresie  sua  ;  and  this,  though  their 
right  to  the  possession  is  clear.    1  Cox,  422 ;  6  Ves.,  287. 

The  proper  course  to  be  pursued,  says  Mr.  Daniel,  in  his 
valuable  treatise  on  Pleading  and  Practice  in  Chancery,  by 
any  person  who  claims  title  to  an  estate  or  other  property 
sequestered,  whether  by  mortgage  or  judgment,  lease  or  other- 
wise, or  who  has  a  title  paramount  to  the  sequestration,  is  tc» 
apply  to  the  court  to  direct  the  plaintiff  to  exhibit  interroga- 
tories before  one  of  the  masters,  in  order  that  the  party  ap- 
plying may  be  examined  as  to  his  title  to  the  estate.  An  ex- 
amination of  this  sort  is  called  an  examination  2>ro  interesse 
9U0y  and  an  order  for  such  examination  nniy  be  obtained  by  a 
party  interested,  as  well  where  the  property  consists  of  goods 
and  chattels,  or  personalty,  as  where  it  is  real  estate. 

And  the  mode  of  proceeding  is  the  same  in  the  case  of  the 
receiver.  6  Ves.,  287 ;  9  Id.,  886 ;  1  Jac.  &  W.,  178 ;  8  Dan. 
Pr.,  1984. 

*A  party,  therefore,  holding  a  judgment  which  is  a  p^^g 
a  prior  lien  upon  the  property,  the  same  as  a  mortgagee,  ^ 
if  desirous  of  enforcing  it  against  the  estate  after  it  has  been 
taken  into  the  care  and  custody  of  the  court,  to  abide  the 
final  determination  of  the  litigation,  and  pending  that  litiga- 
tion, must  first  obtain  leave  of  the  court  for  this  purpose.  The 
court  will  direct  a  master  to  inquire  into  the  circumstances, 
whether  it  is  an  existing  unsatisfied  demand,  or  as  to  the  pro- 
priety of  the  lien,  &c.,  and  take  care  that  the  fund  be  applied 
accordingly. 

Chancellor  Kent,  in  delivering  the  opinion  of  the  court  in 
Codwise  v.  Gelstouy  as  Chief  Justice,  observed,  "  that  if  a  fund 
for  the  payment  of  debts  be  created  under  an  order  or  decree 
in  chancery,  and  the  creditors  come  in  to  avail  themselves  of 
it,  the  rule  of  equity  then  is,  that  they  shall  be  paid  in  pari 
pasitLj  or  upon  a  footing  of  equality.  But  when  the  law  gives 
a  priority,  equity  will  not  destroy  it,  and  especially  where 
legal  assets  are  created  by  statute,  as  in  case  of  a  judgment 
lien,  they  remain  so,  though  the  creditors  be  obliged  to  go 
into  equity  for  assistance.  The  legal  priority  will  be  pro- 
tected and  preserved  in  chancery." 

The  settled  rule,  also,  appears  to  be,  that  where  the  subject- 
matter  of  the  suit  in  equity  is  real  estate,  and  which  is  taken 
into  the  possession  of  the  court  pending  the  litigation,  by  the 
appointment  of  a  receiver,  or  by  sequestration,  the  title  is 
bound  from  the  filing  of  the  bill ;  and  any  purchaser,  penr 
dente  lite,  even  if  for  a  y^Iu&bl6  consideration,  comes  in  at  his 
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peril.  3  Swanst.,  278,  n. ;  2  Dan.  Pr.,  1267  ;  6  Ves.,  287  ;  9 
Id.,  336 ;  1  Jac.  &  W.,  178 ;  3  Dan.  Pr.,  1984. 

It  has  been  argued,  that  a  sale  of  the  premises  on  execution 
and  purchase,  occasioned  no  interference  with  the  possession 
of  the  receiver,  and  hence  no  contempt  of  the  authority  of 
the  court,  and  that  the  sale  therefore,  in  such  a  case,  should 
be  upheld.  But,  conceding  the  proceedings  did  not  disturb 
the  possession  of  the  receiver,  the  argument  does  not  meet  the 
objection.  The  property  is  a  fund  in  court,  to  abide  the  event 
of  the  litigation,  and  to  be  applied  to  the  payment  of  the 
judgment  creditor,  who  has  filed  his  bill  to  remove  impedi- 
ments in  the  way  of  his  execution.  If  he  has  succeeded  in 
establishing  his  right  to  the  application  of  any  portion  of  the 
fund,  it  is  the  duty  of  the  court  to  see  that  such  application 
is  made.  And,  in  order  to  effect  this,  the  court  must  admin- 
ister it  independently  of  any  rights  acquired  by  third  persons, 
pending  the  litigation.  Otherwise,  the  whole  fund  may  have 
passed  out  of  its  hands  before  the  final  decree,  and  the  liti- 
gation become  fruitless. 

It  is  true,  in  administering  the  fund,  the  court  will  take 
care  that  the  rights  of  prior  liens  or  encumbrances  shall  not 
*671  ^^  *destroyed;  and  will  adopt  the  proper  measures, 
J  by  reference  to  the  master  or  otherwise,  to  ascertain 
them,  and  bring  them  before  it.  Unless  the  court  be  per- 
mitted to  retain  the  possession  of  the  fund,  thus  to  adminis- 
ter it,  how  can  it  ascertain  the  interest  in  the  same  to  which 
the  prosecuting  judgment  creditor  is  entitled,  and  apply  it 
upon  his  demand  ? 

There  can  be  no  difficulty  in  ascertaining  the  prior  liens 
and  encumbrances,  as  all  of  them  are  matters  of  record. 
Several  of  the  judgment  creditors  came  in,  in  this  case,  and 
received  their  share  in  the  distribution. 

These  two  judgment  creditors  had  notice  of  the  suit  before 
the  sale,  and  might  have  made  themselves  parties  to  it,  and 
claimed  application  of  the  fund  according  to  the  priority  of 
their  liens. 

They  were  also  before  the  court,  pending  the  litigation,  on 
the  petition  of  Dargan,  who  had  purchased  for  their  benefit, 
to  have  the  possession  of  the  receiver  delivered  up  to  the 
purchaser.  There  is  no  pretence,  therefore,  for  saying  that 
they  have  not  had  notice  of  the  proceedings  in  the  equity  suit. 
The  prayer  of  the  petition  was  denied,  among  other  grounds, 
because  their  appropriate  remedy  was  a  motion  to  the  court, 
founded  on  their  judgments  to  have  the  proceeds  of  the  sale 
under  the  decree  applied  to  them  according  to  priority. 

We  agree,  that  the  person  holding  the  prior  legal  lien  or 
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encumbrance,  must  have  notice,  and  an  opportunity  to  come 
in  and  claim  hia  prior  right  to  the  property  or  interest  in  the 
fund  before  his  legal  right  can  be  affected ;  and  the  proper 
way  is  by  summons  or  notice  upon  the  order  or  direction  of 
the  court.^ 

This  notice  can  be  readily  given  on  the  report  of  the  master, 
of  the  prior  liens  or  encumbrances  resting  upon  the  estate. 

But  it  is  not  necessary  to  go  this  lengtn  in  the  case  before 
us,  as  is  sufficient  to  say,  that  the  sfile  under  the  judgment, 
pending  in  the  equity  suit,  and  while  the  court  was  in  posses- 
sion of  the  estate  without  the  leave  of  the  court,  was  illegal 
and  void.  We  do  not  doubt  but  that  it  would  be  competent 
for  the  court,  in  case  the  judgment  creditor  holding  the  prior 
lien  had  not  come  in  and  claimed  his  interest  in  the  equity 
suit,  to  decree  a  sale  in  the  final  disposition  of  the  fund  sub- 
ject to  his  judgment.  The  purchaser  would  then  be  bound  to 
pay  it  off.  But  this  disposition  of  the  legal  prior  encumbrance 
is  a  very  different  matter,  and  comes  to  a  very  different  result, 
from  that  of  permitting  the  enforcement  of  it,  pendente  lite^ 
without  the  leave  of  the  court.  The  rights  of  the  several 
claimants  to  the  estate  or  fund  is  then  settled,  and  the  pur- 
chase under  the  decree  can  be  made  with  a  full  knowledge  of 
the  condition  of  the  title,  or  charges  to  which  it  may  be  subject. 

♦Neither  do  we  doubt  but  that  it  is  competent,  and  r*ctQ 
might,  in  some  cases,  be  fit  and  proper  for  the  court,  ^ 
where  the  property  in  dispute  is  ample,  and  the  litigation 
j>rotracted,  to  permit  the  execution  to  issue,  and  compel  the 
prosecuting  creditor  to  pay  off  the  judgment.  3  Beav.,  428. 
But  it  is  manifest  that  these  proceedings,  on  behalf  of  the 
prior  encumbrancer,  should  be  under  the  control  of  the  dis- 
cretion of  the  court,  as  the  condition  of  the  title  to  the  prop- 
erty may  frequently  be  so  complicated  and  embarrassed,  that 
unless  the  sale  was  withheld  until  the  title  was  cleared  up  by 
the  judgment  of  the  court,  great  sacrifice  must  necessarily 
ensue  to  the  parties  interested. 

This  case  affords  an  apt  illustration  of  the  remark.  The 
marshal's  sale  was  made  under  an  arrangement  that  no 
money  was  to  be  paid  by  the  purchaser,  unless  he  succeeded 
in  obtaining  a  title  to  the  property  under  it.  It  is  obvious, 
therefore,  ii  the  purchase  had  been  uncondititional,  and  at 
the  risk  of  the  purchaser,  it  must  have  been  bid  off  for  a 
nominal  consideration. 

As  we  have  already  said,  it  is  sufiScient,  for  the  disposition 
of  this  case,  to  hold,  that  while  the  estate  is  in  the  custody  of 

^  CnxD.  WaUanu  y.  QihU$,  17  How.,  266. 
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the  court,  as  a  fund  to  abide  the  result  of  a  suit  pendiog,  no 
sale  of  the  property  can  take  place  either  on  execution  or 
otherwise,  without  the  leave  of  the  court  for  that  purpose. 
And  upon  this  ground,  we  hold  that  the  sale  by  the  marshal 
on  the  two  judgments  was  illegal  and  void,  and  passed  no 
title  to  the  purchaser. 

We  are,  also,  inclined  to  think,  that  the  question  of  title  to 
the  property  under  the  marshal's  sale  is  concluded  between 
these  parties  by  the  judgment  of  the  court  in  the  proceedings 
on  the  petition  by  the  purchaser  for  the  removal  of  the  re- 
ceiver, and  to  be  let  into  the  possession.  This,  we  have  seen, 
is  the  appropriate  remedy  on  behalf  of  a  person  claiming  a 
paramount  legal  right  to  an  estate  which  has  been  brought 
into  the  possession  and  safe  keeping  of  the  Court  of  Chan- 
cery, pending  the  litigation  in  respect  to  it. 

This  proceeding  was  explained  by  Lord  Eldon  in  Angel  v. 
Smith  (9  Ves.,  335),  speaking  of  the  rule  in  respect  to  se- 
que8tratx)rs,  and  which  he  held  was  equally  applicable  in  the 
case  of  receivers.  "  Where  sequestrators,"  he  observed,  *'  are 
in  possession  under  the  process  of  the  court,  their  possession 
is  not  to  be  disturbed,  even  by  an  adverse  title,  without  leave : 
upon  this  principle,  that  the  possession  of  the  sequestrators 
is  the  possession  of  the  court,  and  the  court  being  competent 
to  examine  the  title,  will  not  permit  itself  to  be  made  a  suitor 
in  a  court  of  law,  but  will  itself  examine  the  title.  And  the 
mode  is,  by  permitting  the  party  to  come  in  to  be  examined 
pro  interesse  siio  ;  the  practice  being,  to  go  before  the  master 
to  state  his  title,  and  there  is  the  judgment  of  the  master, 
ju^Q-i  and  afterwards,  if  *necessary,  of  the  court  upon  it. 
^^J  See  also  10  Beav.,  318;  2  Dan.,  1271;  2  Mad.,  21;  1 
P.  Wms.,  808. 

An  appeal  to  the  House  of  Lords  will  lie  from  the  order  or 
decree  of  the  Chancellor  upon  exceptions  to  the  master's  re- 
port in  the  matter.     2  Dan.  Pr.,  1273 ;  3  Id.,  1633,  1634. 

In  the  petition  to  the  Chancellor  in  the  case  before  us,  the 
purchaser  set  out  his  title  at  large  under  the  mai-shal's  sale, 
and  claimed  the  possession  of  the  property  by  virtue  of  his 
title,  that  the  receiver  might  be  removed,  and  the  possession 
delivered  to  the  petitioners. 

The  answer  of  Wisvvall  set  up  his  right  to  the  property 
under  the  decree  in  the  suit  against  Ticknor  and  Day. 

The  right  of  the  petitioner,  therefore,  under  his  title  to  the 

possession  of  the  property  as  against  the  right  of  Wiswall 

under  the  proceedings  in  equity  and  the  decree  in  his  favor, 

would  seem  to  be  a  question  directly  involved.    The  court  so 

—  understood  the  issue  and  passed  upon  it,  holding,  as  we  hold 
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in  this  case,  that  the  sale  was  illegal  and  void,  having  been 
made  while  the  estate  was  in  the  possession  and  safe  keeping 
of  the  Court  of  Chancery.  From  this  decision  an  appeal  was 
taken  to  the  Supreme  Court,  where  the  order  or  decree  of  the 
court  below  was  affirmed.  11  Ala.,  938,  Dargan  v.  Waring 
and  others. 

The  question  is  one  depending  very  much  upon  the  local 
law  of  Alabama,  and  the  judgment,  therefore,  in  the  matter, 
by  the  highest  court  of  the  State,  is  entitled  to  the  highest 
respect. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of 
the  court  below  was  erroneous  and  must  be  reversed,  and  the 
case  remitted  for  further  proceedings. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  and  wa^  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the  said  Circuit 
Court,  in  this  cause  be,  and  the  same  is  hereby,  reversed 
with  costs,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  Court  for  further  proceedings 
to  be  had  therein,  in  conformity  to  the  opinion  of  this  court. 


»f  ■> 


♦Samxtel  Sample,  Israel  W.  Pickins,  and  Bur-  p<>-^ 
WELL  Scott,  Appellants,  v.  Shadrach  Barnes.     *- 

Where  there  waa  a  judgment  at  law  against  a  defendant  in  Mississippi,  and 
he  sought  relief  in  equity,  upon  the  ground  that  the  consideration  of  the 
contract  was  the  introduction  of  slaves  into  the  State,  and  consequently 
illegal ;  a  court  of  equity  will  not  grant  relief,  because  the  complainant  was 
in  pari  delicto  with  the  other  party.^ 

Moreover,  such  a  defence  would  have  been  good  at  law,  and  the  averments, 
that  deception  was  practised  to  prevent  the  complainant  from  making  the 
defence,  are  not  sustained  by  the  evidence  in  the  case.  And,  further,  after 
the  judgment,  the  complainant  gave  a  forthcoming  bond,  thus  recognizing 
the  validity  of  the  judgment.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 
The  facts  are  all  stated  in  the  opinion  of  the  court. 

^  See  note  to  Creath  t.  Sims,  6  How.,    658 ;  Brown  v.  County  of  Buena  VUta, 
182.  5  Id.,  161.    See  note  to  Knox  ▼.  Smith 

s  CiTBD.    Crim  ▼.  HandUy,  4  Otto,    4  How.,  296. 
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It  was  argued,  in  a  printed  brief,  for  the  appellants,  by 
Me»8r».  Walker,  Freeman,  and  Volney  E,  Howard.  No  coun- 
sel appeared  for  the  appellee. 

The  argument  consisted  chiefly  in  comments  upon  the  testi- 
mony, and  contending  that  giving  a  forthcoming  bond  did 
not  recognize  the  validity  of  the  judgment. 

The  giving  and  forfeiture  of  the  forthcoming  bond  did  not 
deprive  the  party  of  his  right  to  a  decree  for  a  new  trial  at 
law.  It  is,  in  legal  effect,  little  more  than  the  ordinary  bond 
of  replevin.  There  were  no  judicial  proceedings  on  the  for- 
feiture, and  no  right,  under  the  laws  of  Mississippi,  to  inquire 
into  the  irregularities,  errors,  or  frauds  of  the  original  judg- 
ment. The  giving  of  the  bond  therefor  did  not  operate  a 
delay  in  presenting  his  defence  at  law.  He  could  only  make 
it  in  equity. 

It  has  been  decided,  in  Mississippi,  that  the  giving  and  for- 
feiting of  a  forthcoming  bond  operates  as  an  extinguishment 
of  the  original  judgment.  But  this  has  been  neld  with 
reference  to  judgment  liens  and  process.  The  courts  would 
not,  of  course,  permit  an  execution  on  the  original  judgment, 
and  on  the  statutory  judgment  on  the  forthcoming  bond,  or 
i9ustain  liens  on  both  judgments.  The  courts  of  that  State, 
however,  have  fully  recognized  the  principle,  that  the  statutory 
judgment  rested  entirely  on  the  judicial  judgment,  and  have 
held  that  the  former  could  not  be  supported  without  the  latter, 
and  became  void  on  its  reversal.  Hoy  v.  Cotich,  5  How. 
(Miss.),  188.  If,  therefore,  the  appellant  had  a  good  cause 
for  a  new  trial  in  chancery,  he  did  not  lose  it  by  giving  the 
forthcoming  bond.  So  far  as  the  merits  and  the  equity  is 
concerned,  both  proceedings  are  but  one  judgment.  The 
statutory  proceeding  is  only  held  a  judgment,  as  a  mere  legal 
fiction,  and  cannot  stand  in  the  way  of  a  court  of  equity. 

^u^-i-i         *Mr.  Justice  DANIEL  delivered  the  opinion  of  the 
'^J     court. 

In  their  bill,  filed  in  the  Circuit  Court,  it  is  alleged  by  the 
appellants  that,  in  the  month  of  October,  1836,  the  appellee, 
Barnes,  in  conjunction  with  one  Dunett,  introduced  from  other 
States  of  the  Union,  into  the  State  of  Mississippi,  and  in  viola- 
tion of  her  constitution  and  laws,  a  number  of  negro  slaves, 
for  the  purpose  of  being  sold  as  merchandise.  That,  in  exe- 
cution of  the  design  for  which  they  were  introduced,  a  number 
of  those  slaves  were  sold  by  the  appellee  to  one  Thomas  B. 
Ives,  from  whom  he  took,  in  payment,  a  bill  of  exchange,  bear- 
ing date  in  October,  1836,  drawn  by  Ives  on  N.  and  J.  Dicks, 
of  New  Orleans,  and  indorsed  by  the  appellant,  Sample,  and 
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one  G.  A.  Thompson.  That  this  bill,  being  presented  first  for 
acceptance  and  subsequently  for  payment,  was,  in  each  in- 
stance, refused  by  the  drawees,  but  was  not  protested  either 
for  non-acceptance  or  non-payment.  That,  after  these  tran- 
sactions, upon  some  agreement  between  Barnes  and  Ives,  a 
second  bill  of  exchange  was,  in  1887,  drawn  by  the  latter  upon 
the  firm  of  Ford,  Markham,  &  Co.,  for  $5,916.66,  at  ten  months 
after  date,  and  was  indorsed  by  the  appellant.  Sample,  and  by 
George  A.  Thompson,  the  indorsers  of  the  previous  bill,  and 
was  substituted  in  lieu  thereof.  That  this  second  bill  was 
not  paid ;  but  whether  it  was  protested,  or  whether  notice  of 
its  dishonor  was  ever  given,  the  appellant.  Sample,  states  that 
he  was  unable  to  recollect.  That  Barnes,  being  urged  by 
Sample  to  sue  Ives  immediately  for  the  amount  of  the  second 
bill,  instead  of  complying  with  this  direction,  took  a  deed  of 
trust  on  certain  property  of  Ives,  stipulating  in  this  deed  to 
give  further  time  for  the  payment  oi  the  bill ;  and  that  this 
deed  of  trust,  and  the  agreements  therein  contained,  were 
made  without  the  knowledge  and  against  the  consent  and 
directions  of  the  appellant,  Sample,  and  in  fraud  of  his  rights 
as  a  surety.  That  a  suit  having  been  instituted  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Mis- 
sissippi, against  Sample,  as  the  last  indorser  of  the  bill  of 
exchange  drawn  on  Ford,  Markham,  &  Co. ;  the  said  Ives, 
upon  information  being  given  him  of  that  fact  by  Sample, 
assured  him  that  he  need  not  feel  any  uneasiness  on  that 
account,  as  he,  Ives,  had  employed  able  counsel  to  defend  him 
in  that  suit.  That,  subsequently  to  this  assurance  from  Ives, 
in  a  conversation  of  the  appellant.  Sample,  with  Barnes,  the 
latter  promised  him,  that,  if  Ives  would  confess  a  judgment  in 
the  State  court  for  the  amount  of  the  bill,  he,  Barnes,  would 
dismiss  the  suit  he  had  instituted  against  the  appellant  as  in- 
dorser of  that  bill.  That,  upon  communicating  to  Ives  the 
proposition  of  the  appellee,  Ives  professed  his  perfect  readi- 
ness to  comply  with  that  proposal,  and  Barnes  then  parted 
with  the  *appellant,  with  the  professed  purpose  of  r*^^ 
obtaining  from  Ives  a  confession  of  judgment,  and  at  ^ 
the  same  time  agreed  with  the  appellant.  Sample,  that,  in  the 
event  of  a  failure  by  Ives  to  give  such  confession,  he  would 
inform  Sample  thereof,  in  order  that  they,  conjointly,  might 
endeavor  to  obtain  from  Ives  a  fulfilment  of  his  promise. 
That  Barnes  omitted  to  give  information  of  the  refusal  on  the 
part  of  Ives ;  but  permitted  the  appellant,  Sample,  to  remain 
under  the  impression  that  a  confession  of  judgment  had  been 
given  by  Ives,  until  after  the  commencement  of  the  Circuit 
Court,  in  the  month  of  May,  1889,  when  the  appellant,  Sample, 
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was  informed  by  Barnes  that  Ives  was  insolvent.  That,  by 
these  cii'cumstauces,  and  especially  by  the  conduct  of  Barnes, 
Sample  was  thrown  off  his  guard,  and  a  judgment  by  default 
was,  in  consequence  thereof,  rendered  against  him  at  the  May 
term  of  the  Circuit  Court,  in  1889,  for  the  sum  of  f  6,822.62, 
and  the  costs  of  suit.  That,  execution  having  been  sued  out 
on  this  judgment,  the  appellant.  Sample,  in  conformity  with 
advice  given  him,  had,  with  the  other  appellants,  Pickins  and 
Scott,  as  his  sureties,  executed  a  forthcoming  bond  for  the 
delivery  to  the  marshal  of  the  property  therein  named ;  which 
bond,  having  been  forfeited,  operated  as  a  judgment,  and  exe- 
cution thereon  had  been  sued  out,  and  had  been  levied  on  the 
slaves  and  other  personal  property  of  Sample. 

Upon  the  foregoing  statements,  the  appellants  prayed,  that 
the  original  contract  for  the  sale  of  the  slaves  by  Barnes,  and 
all  the  undertakings  and  liabilities  growing  out  of  that  sale, 
might  be  declared  to  be  void  as  having  been  in  violation  of 
the  constitution  and  laws  of  Mississippi ;  and  that  for  this 
cause,  affecting  the  character  of  the  contract,  and  by  reason 
too  of  the  fraud  and  deception  imputed  by  the  bill  to  the 
appellee,  Barnes,  with  reiereuce  to  Sample,  the  judgments 
and  executions  obtained  for  his  benefit  might  be  perpetually 
enjoined. 

Upon  the  24th  of  April,  1840,  an  injunction  was  awarded 
the  appellants  by  the  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Mississippi. 

To  that  portion  of  the  bill  which  charges  the  introduction 
of  slaves  in  violation  of  the  constitution  and  laws  of  Missis- 
sippi, the  appellee  declines  to  answer,  as  that  charge  included 
the  liability  to  a  criminal  prosecution.  To  this  refusal  of  the 
appellee  no  exception  was  taken,  either  in  the  pleadings  or 
at  the  hearing  of  the  cause.  To  every  other  charge  in  the 
bill  the  answer  is  directly  responsive,  and  fully  denies  every 
matenal  allegation.  And  with  respect  to  all  the  charges,  in- 
clusive of  the  first,  the  testimony  adduced  by  the  complainant 
below,  falls  far  short  of  sustaining  any  one  of  them.  It  is 
deemed  loose,  vague,  and  immaterial.  Nay,  the  very  contract 
^g^  with  Ives,  filed  as  an  exhibit  •with  the  bill,  and  which 
-»  is  alleged  to  have  been  an  agreement  for  indulgence  to 
Ives,  to  the  prejudice  of  the  rights  of  Sample,  absolutely  over- 
throws this  assertion,  and  is  shown  upon  its  face,  and  by  its 
terms  and  object,  to  have  been  simply  an  additional  security 
from  Ives,  operating,  if  at  all,  for  the  advantage  of  Sample  ;  a 
security  too,  which  the  grantee,  in  that  instrument  had  the 
right  to  enforce  immediately  upon  failure  to  pay  the  bill  of 
exchange  drawn  on  Ford,  Markham,  &  Co. 
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Upon  tbe  hearing  of  this  cause  before  the  Circuit  Court  at 
the  November  term  of  1848,  the  injunction  which  had  been 
awarded  the  appellants  was  dissolved,  and  the  bill  dismissed 
with  costs.  For  the  examination  of  that  decree  upon  appeal, 
this  cause  is  now  before  us. 

This  case  is  then  left  to  be  decided  upon  its  features,  as  dis- 
closed in  the  bill  and  answer ;  and  the  application  to  these  of 
a  few  settled  and  familiar  principles  of  equity  jurisprudence, 
will  at  once  determine  its  fate.    And  first  with  respect  to  the 
intrinsic  merits  of  the  appellant's  original  claim  to  exemption 
from  liability ;  and  secondly,  as  to  the  degree  or  extent  in 
which  such  claim,  if  ever  existing,  has  been  affected  by  his 
own  conduct,  as  evincing  either  the  assertion  or  the  surrender 
of  that  claim.     The  bill  commences  by  charging  the  introduc- 
tion and  sale  of  slaves  within  the  State  of  Mississippi,  in  vio- 
lation of  the  constitution  and  laws  of  that  State,  as  the  essen- 
tial ground  of  impeachment  of  the  original  contract  and  of 
Sample's  exemption  from  liability  accruing  therefrom.     Yet 
it  is  somewhat  singular,  that  whilst  urging  this  objection  and 
whilst  admitting  his  participation  in  the  sale,  by  giving  it  the 
sanction  of  his  name  and  credit,  he  is  entirely  silent  as  to  any 
knowledge  by  him  as  to  the  illegality  of  a  transaction  in 
which  he  bore  so  important  a  part.     He  certainly  possessed, 
at  some  period  of  time,  knowledge  of  the  character  of  that 
transaction  ;  and  if  his  knowledge  reached  back  to  its  origin 
and  purposes,  or  to  the  date  of  his  own  participation  therein, 
he  must  be  viewed  as  standing  in  pari  delicto  with  all  similar 
actors  therein — a  position  which,  however  it  might  shield  him 
against  attempts  from  associates  in  wiong,  so  far  as  these 
should  be  urged  through  the  instrumentality  of  courts  of  jus- 
tice, can  invest  him  with  no  rights,  either  at  law  or  in  equity 
as  against  advantages  acquired  by   his  confederates.     The 
appellant,  Sample,  was  certainly  bound  to  show  himself  clear 
of  the  taint  of  a  transaction  which  he  denounces  as  illegal  and 
fraudulent,  but  in  which  he  shows  that  he  has  mingled  from 
its  inception,  and  which  he  deliberately  ratified  at  an  interval 
of  six  months  after  his  first  participation  in  it.     His  failure  to 
do  this,  if  his  denunciation  of  the  transaction  be  taken  as  true, 
n)UKt  be  decisive  of  his  fate  before  a  tribunal  which  lends  its 
*aid  or  countenance  to  those  only  who  can  present     rm^A 
themselves  with  pure  hands,  and  who  are  free  from     *- 
suspicion. 

The  rule,  as  applicable  to  the  position  of  this  party,  a  rule 
believed  to  be  without  exception,  has  been  distinctly  an- 
nounced by  this  court  in  a  case  very  similar  in  most  of  its 
features  to  the  one  now  before  us ;  for  that,  like  the  present, 
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was  a  case  in  which  the  contract  was  impeached  for  precisely 
the  same  reason  for  which  the  interposition  of  equity  was 
here  invoked ;  and  in  that,  too,  as  in  this  instance,  after  the 
omission  to  set  up  a  defence  at  law.  We  allude  to  the  case 
of  Creates  Administrator  v.  Sims^  in  the  5th  of  Howard, 
where  this  court,  on  page  204,  have  thus  announced  the  rule 
by  which  courts  of  equity  are  governed.  "  Whosoever,"  say 
they,  "would  seek  admission  into  a  court  of  equity  must 
come  with  clean  hands,  and  such  a  court  will  never  interfere 
in  opposition  to  conscience  or  good  faith.  The  effect  of  these 
principles  upon  the  statements  of  the  complainant  is  obvious 
upon  the  slightest  consideration.  The  complainant  alleges 
that  the  obligation  to  which  he  had  voluntarily  become  a 
party  was  intentionally  made  in  fraud  of  the  law,  and  for 
this  reason  he  prays  to  be  relieved  from  its  fulfilment.  This 
prayer,  too,  is  addressed  to  a  court  of  conscience,  to  a  court 
which  touches  nothing  which  is  impure.  The  condign  and 
appropriate  answer  from  such  a  tribunal  to  such  a  prayer  is 
this,  that,  however  unworthy  may  have  been  the  conduct  of 
your  opponent,  you  are  confessedly  in  pari  delicto  ;  you  can- 
not be  permitted  here  to  plead  your  own  demerits :  precisely 
therefore,  in  the  position  in  which  you  have  placed  yourself, 
in  that  position  we  must  leave  you."  The  attitude  of  the 
appellant.  Sample,  in  connection  with  this  aspect  of  the  case, 
would  of  itself  alone  be  conclusive  against  his  application  to 
equity  for  relief;  but  as  this  party  has  adduced  other  reasons 
upon  which  he  has  supposed  himself  entitled  to  equitable 
interposition,  it  may  not  be  out  of  place  to  show  their  utter 
inconsistency  with  the  very  rudiments  of  equity  jurispru- 
dence ;  with  principles  so  familiar  to  the  courts  and  to  the 
profession  as  to  render  their  particular  annunciation  scarcely 
necessary.  The  defence  now  attempted  to  be  set  up  by 
Sample,  viz. :  the  illegality  under  the  constitution  and  stat- 
utes of  Mississippi  of  the  consideration  for  which  the  two 
bills  of  exchange  were  given,  if  true,  was  a  legal  defence,  to 
be  availed  of  in  the  action  at  law  by  plea  or  demurrer.  Of 
this  principle  he  seems  to  be  aware,  and  therefore  he  endeav- 
ors to  escape  from  its  operation  by  attempting  to  fix  upon 
Barnes  certain  practices  by  which  he.  Sample,  was  prevented 
from  making  a  proper  defence  in  the  action  against  him  in 
the  Circuit  Court ;  but  with  respect  to  the  testimony  adduced 
to  establish  such  alleged  practices,  it  may  be  remarked  in  the 
*761  *^^^*  place,  that  it  does  not  make  them  out  as  they 
-■  are  averred  by  the  bill  to  have  occurred,  and  in  the 
next  place,  admitting  the  averments  in  the  bill,  with  respect 
to  the  practices  objected  against  Barnes  after  the  institution 
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of  the  suit  at  law,  supposing  them  to  have  occurred  as  stated 
in  the  bill,  they  could  have  formed  no  valid  obligation  upon 
Barnes  to  surrender,  without  consideration  or  equivalent,  his 
legal  rights,  nor  any  dispensation  to  the  appellant,  Sample, 
from  his  duty  to  guard  his  interests  in  the  pending  litigation 
in  which  he  was  a  party.  Barnes  had  no  power  to  compel  a 
confession  of  judgment  by  Ives ;  and  even  if  such  confession 
had  taken  place,  there  could  be  no  propriety  in  requiring 
Barnes  to  substitute  for  his  demand,  upon  a  solvent  debtor, 
a  judgment  against  another  who  was  not  solvent. 

The  appellant,  Sample,  appears  to  have  been  guilty  of  the 
grossest  neglect  and  disregard  of  that  diligence  which  the 
law  requires  at  the  hands  of  all  suitors,  and  from  the  conse- 
quences of  which  they  cannot  be  rescued  consistently  with 
the  rights  of  others  or  the  order  of  society.  The  law,  as 
applicable  to  such  neglect,  is  plainly  declared  in  the  case  of 
Oreath  v.  Sims^  already  quoted,  in  which  this  court  have  said 
that  **  a  court  of  equity  will  never  be  called  into  activity  to 
remedy  the  consequences  of  laches  or  neglect,  or  the  want 
of  reasonable  diligence.  Whenever,  therefore,  a  competent 
remedy  or  defence  shall  have  existed  at  law,  the  party  who 
may  have  neglected  to  use  it,  will  never  be  permittea  here 
to  supply  the  omission,  to  the  encouragement  of  useless 
and  expensive  litigation,  and  perhaps  to  the  subversion  of 
justice." 

How,  then,  shall  the  conduct  of  the  appellant.  Sample,  be 
reconciled  with  the  principles  by  this  court  so  emphatically 
announced?  He  not  only  omits  to  insist  upon  his  legal 
defence  in  the  suit  at  law  against  him  in  the  Circuit  Court, 
but,  after  the  judgment  in  that  court  by  default,  he  executes 
a  delivery  bond,  with  the  other  appellants  as  his  sureties; 
thus,  after  the  first  judgment  against  himself  by  default,  he 
procures  a  second  judgment  against  himself  and  his  sureties 
as  it  were  by  confession.  This  party  has,  by  his  conduct, 
four  times  recognized  the  claim  against  him  by  Barnes — 
twice  by  his  indorsement  upon  the  bills  drawn  on  N.  and  J. 
Dicks  &  Co.,  and  on  Ford,  Markham,  &  Co. ;  in  the  third 
instance  by  permitting  the  judgment  by  default ;  and  fourthly, 
by  executing  the  forthcoming  bond,  which  he  knew  was 
tantamount  to  a  confession  of  judgment  for  the  demand. 

Upon  these  grounds,  solely,  and  independently  of  the  origi- 
nal consideration  on  which  the  undertaking  by  Sample  was 
founded,  and  supposing  that  consideration  to  have  been  in- 
valid, if  inquired  into  at  the  proper  time,  this  appellant  must, 
by  his  *conduct,  be  regarded  as  having  waived  all  r#yg 
right  of  inquiry  into  that  consideration,  nay,  rather  as     *- 
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having  repeatedly  admitted  its  validity.  To  permit  him, 
after  so  doing,  to  contradiot  all  that  be  has  repeatedly  and 
formally  declared,  would  be  to  allow  him  to  falsify  his  solemn 
acts,  to  trifle  with  the  settled  rules  of  law  and  the  practice  of 
the  courts,  and  would  lead  to  endless  litigation.  We  there- 
fore order  that  the  decree  of  the  Circuit  Court,  dissolving  the 
injunction  and  dismissing  the  bill  in  this  case,  be,  and  the 
same  is  hereby  affirmed. 

OBDSB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed  with 
costs. 


••mt* 


William  F.  Raymond's  Lessee  v.  Nicholas  Longworth. 

In  the  State  of  Ohio,  it  is  not  a  sofficient  description  of  taxable  lands  to  say, 
"  Cooper,  James,  6  acres,  section  24,  T.  4,  F.  B.  1."  A  deed  made  in  con- 
sequence of  a  sale  for  taxes  under  such  a  description  is  void.  The  courts 
of  Ohio  have  so  decided,  and  this  court  adopts  their  decision. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Ohio.^ 

It  was  an  ejectment,  brought  by  Raymond,  for  the  follow- 
ing property,  viz : — All  that  certain  tract  of  land  in  the  west- 
ern part  of  Cincinnati,  commencing  thirty  feet  north  of  Nich- 
olas Longworth's  individual  property,  on  the  west  side  of 
Mill  Creek  road,  thence  north,  on  the  line  of  said  road,  five 
hundred  feet,  and  extending  back,  the  same  width,  at  right 
angles  with  said  road,  four  hundred  feet. 

The  facts  are  set  forth  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Chase^  for  the  plaintifiF  in  error,  and 
submitted,  on  printed  argument,  by  Mr.  Stanberry^  for  the 
defendant  in  error. 

The  bill  of  exceptions  brought  up  other  points  besides  the 
one  upon  which  the  judgment  of  this  court  rested ;  but  it  is 
not  necessary  to  notice  them. 

*  Reported  below,  4  McLean,  4S1. 
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*The  following  authorities  were  cited  by  Mr.  Startr  p^^-- 
herry^  in  support  of  the  ruling  of  the  Circuit  Court.         L 

The  entire  record  having  been  admitted  in  evidence,  the 
defendant  requested  the  court  to  instruct  the  jury,  ^'  that  the 
descrij)tion  of  the  lot  upon  the  duplicate,  as  appears  by  the 
abstract  aforesaid,"  (Exhibit  D,)  ^*  was  not  a  pertinent  descrip- 
tion of  the  lot,  such  as  the  statute  required  ;  and,  therefore, 
that  the  forfeiture  to  the  State  of  Ohio  was  illegal  and  void, 
and  the  subsequent  sale,  by  the  auditor  of  Hamilton  county, 
to  Charles  Phelps,  was  also  void." 

This  instruction,  as  prayed  by  the  defendant,  was  given  by 
the  court ;  and  the  plaintiff  excepted  to  this  opinion  of  the 
court  also. 

On  the  validity  of  this  exception  turns  the  principal  ques- 
tion in  the  case. 

In  behalf  of  the  defendant^  and  in  support  of  the  ruling  of 
the  court  on  this  point,  we  deem  it  uuuecessaiy  to  do  more 
than  point  out  the  utter  want  of  certainty  in  the  description 
of  the  land,  as  contained  upon  the  duplicate  for  taxation,  and 
in  the  advertisements  for  sale  and  returns,  as  exhibited 
throughout  the  abstract  from  the  record  (Exhibit  D,  afore- 
said) ;  and,  having  done  so,  refer  the  court  to  the  uniform 
coui-se  of  decision  in  Ohio  upon  the  subject, — invariably  hold- 
ing such  descriptions  invalid,  and  forfeitures  and  sales  under 
them  void.  Indeed,  all  this  is  fully  and  sufficiently  done  in 
the  circuit  report  of  the  present  case.  4  McLean,  481 ;  and 
in  the  case  of  Miner's  Lessee  v.  McLearCs  Assignee^  4  McLean, 
138. 

We  shall,  therefore,  only  briefly  state,  that  the  description 
of  the  lands,  as  shown  by  this  record,  upon  the  duplicate  of 
taxes,  and  in  the  various  returns  and  advertisements,  is  thus 
throughout : 

"  Cooper,  James,  6  acres,  S.  24,  T.  4,  fr.  R.  1,  Cincinnati. 
Value  $880.     Amount  due,  $ ." 

This  is  to  be  read  substantially  thus : — "  Five  acres  in  sec- 
tion 24,  fractional  range  1,  Cincinnati,  valued  at  880  dol- 
lars." &c. 

The  uncertainty  of  description,  which  renders  the  title  void, 
consists  in  its  being  wholly  impossible  to  know  in  what  part 
of  the  section  this  particular  lot  of  five  acres  is  located.  En- 
tire sections  contain  640  acres,  and  these  five  acres,  so  far  as 
appears,  may  as  readily  be  in  one  part  as  another. 

Such  descriptions  have  been  holden  void  by  the  Supreme 
Court  of  Ohio,  in  the  following  cases:  Lessee  of  Massie^s 
Heirs  v*  Long  et  €il.^  2  Ohio,  287 ;  Lessee  of  Trton  v.  Emeriek^ 

88 


77  SUPREME  COURT. 

Bajmond  v.  Longworth. 

6  Id.,  391 ;  Lessee  of  Laferty  v.  Byers^  5  Id.,  458.     See  also, 
16  Id.,  134 ;  16  Id.,  24. 

•TOT  *AIr.  Justice  CATRON  delivered  the  opinion  of  the 
^^J     court. 

Raymond  sued  Longworth,  in  the  Circuit  Court  of  Ohio, 
for  a  piece  of  land,  containing  about  five  acres,  lying  in  the 
western  part  of  the  city  of  Cincinnati.  The  plaintiff  claimed 
title,  unaer  a  sale  for  State  taxes,  for  the  years  1837  and 
1838,  made  by  the  Auditor  of  Hamilton  county,  to  Charles 
Phelps,  for  eighty  dollars. 

The  land  had  been  listed  for  taxation,  as  the  property  of 
James  Cooper.  The  description  on  the  tax-list,  and  in  the 
subsequent  return  to  the  State  Auditor,  and  in  the  advertise- 
ments of  the  property  for  sale,  was  as  follows : — "  Cooper, 
James,  5  acres,  sec.  24,  T.  4,  F.  R.  1."  The  taxes  not  having 
been  paid,  and  the  land  being  advertised  and  offered  for  sale, 
by  the  Auditor  of  Hamilton  county,  and  no  bid  being  made 
for  it,  it  was  returned  to  the  General  Auditor,  as  forfeited  to 
the  State,  and  he  again  ordered  the  land  to  be  advertised  and 
sold.  On  the  trial  below,  it  was  insisted  that  the  description 
of  the  premises  was  vague  on  the  tax-list,  and  in  the  dupli- 
cate returned  to  the  State  Auditor,  and  in  the  advertisements 
offering  the  land  for  sale ;  that  no  forfeiture  could  be  founded 
on  such  description,  nor  a  valid  sale  be  made.  And  so  the 
Circuit  Court  instructed  the  jury,  pronouncing  the  County 
Auditor's  deed  to  Charles  Phelps  void.  And  the  question 
presented  is,  whether  the  description  was  sufficient. 

The  uncertainty  consists  in  not  setting  forth  in  what  part 
of  section  24  the  five  acres  are  situated. 

It  is  settled,  by  the  Supreme  Court  of  Ohio,  that  the  tax- 
list,  and  the  duplicate  transmitted  to  the  State  Auditor,  as 
well  as  the  advertisement,  must  describe  the  land  so  that  its 
identity  may  be  ascertained  from  the  description,  either  by 
the  owner,  who  wishes  to  pay  the  taxes  before  it  is  offered 
for  sale,  or  that  he  may  redeem  after  a  forfeiture  is  pro- 
nounced ;  or  that  the  public  may  be  assured  what  is  offered 
for  sale. 

We  refer  to  the  description  in  the  leading  cases,  where  the 
sales  were  pronounced  void  for  want  of  sufficient  certainty. 
In  Mathews  v.  Thompson^  6  Ohio,  the  description  was,  "  100 
acres,  sec.  4,  township  7,  range  4."  In  5  Ohio,  458,  "  Haines, 
John,  No.  entry,  4401 ;  original  quantity,  170  acres ;  quantity 
taxed,  70  acres."  In  6  Ohio,  399,  "  Sixty  acres,  part  of  the 
N.  half  of  S.  13."  In  16  Ohio,  25,  there  had  been  listed  338 
acres,  as  part  of  an  original  survey  for  1,000  acres,  without 
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specifying  in  what  part  of  the  1,000  acres  the  883  acres  lay. 
lu  each  of  the  cases  cited,  it  was  held,  that  the  description 
was  vague  and  the  sale  void.  Here,  the  five  acres  are  listed, 
and  advei'tised  as  part  of  section  24,  and  the  description  is 
equally  vague  as  any  of  the  foregoing.  And,  as  the  State 
courts  have  *settled  what  certainty  is  required,  it  is  r*nq 
our  duty  to  follow  their  decisions  on  the  State  laws,  '- 
regulating  proceedings  in  cases  of  tax-sales.  We  accordingly 
order  the  judgment  of  the  Circuit  Court  to  be  aflBrmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  a£Srmed,  with  costs. 


•f  <■ 


David  B.  Hebman,  Plaintiff  in  Ebbob,  v.  James 

Phalen;  Same  v.  Same. 

The  case  of  League  ▼.  De  Young  and  Brown,  (11  How.,  185,)  considered  and 

again  established. 

These  two  cases  were  brought  up,  by  writ  of  error,  from 
the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  and  were  argued  together  by  Mr.  All  v 
and  Mr.  Ovid  F.  Johnson  for  the  defendant  in  error.  Ki» 
counsel  appeared  for  the  plaintiff  in  error. 

The  points  in  the  case  were  argued  in  the  case  of  Leayue 
V.  De  Young ^  11  How.,  188,  to  which  the  reporter  refers. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

These  two  cases  have  been  argued  together  and  depend 
upon  the  same  principles.  They  were  decided  in  the  Circuit 
Court,  before  the  opinion  of  this  court  was  pronounced  in 
the  case  of  League  v.  De  Young  and  Brown^  reported  in  11 
How.,  185.  In  that  case,  all  of  the  questions  which  arise  in 
the  cases  before  us  were  fully  considered  and  decided ;  and 
that  decision  is  adverse  to  the  doctrines  now  contended  for 
by  the  defendant  in  error.     Upon  reviewing  the  opinion  in 
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League  v.  De  Young  and  Brown^  we  see  no  reason  for  changing 
it  in  any  respect ;  and  these  two  cases  must  therefore  be 
reversed,  and  a  mandate  issued  to  the  Circuit  Court,  direct- 
ing the  judgment  in  each  of  them  to  be  reversed,  and  the 
judgment  entered  for  the  plaintiff  in  error. 

ORDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
mQCi-^  *Eastern  District  of  Louisiana,  and  was  argued  by 
-■  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby, 
reversed,  with  costs,  and  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  the  said  Circuit  Court,  with  directions 
to  enter  judgment  for  David  B.  Herman,  the  plaintiff  in 
error. 


•»•— 


George  Rundlb  and  William  Gbippiths,  Trustees  op 
THE  Estate  of  John  Savage,  deceased.  Plaintiffs 
IN  Error,  v.  The  Delaware  and  Raritan  Canal 
Company.! 

By  the  law  of  Pennsylvania,  the  River  Delaware  is  a  pnblic  navigable  river, 

held  by  its  joint  sovereigns  in  trust  for  the  public. 
Riparian  owners,  in  that  State,  have  no  title  to  the  river,  or  any  right  to  divert 

its  waters,  unless  by  licence  from  the  States.' 
Such  license  is  revocable,  and  in  subjection  to  the  superior  right  of  the  State, 

« 

1  Relied    on    in    dis.  op.   Salmon  are  the  property  of  the  riparian  pro- 

Falh  Manuf,    Co.  v.    Goddard^  post,  prictors,  the   public  having  an  ease- 

♦487.    See  Marshall  v.  B.  ^  0.  B.  R.  ment  only  for  passage  as  on  a  public 

Co.y  16  How.,  826,  338,  350;   Black  highway;  and  such  proprietors  may 

River  Imp.  Co.  v.  La  Crosse  ^c,  Co.,  use  the  land  or  water  of  the  river  in 

64  Wis.,  681.    S.  P.   Simpson  v.  Neal,  any  way  not  inconsistent  with  this 

80  Pa.  St.,  183.  easement.      Chenango   Bridge   Co.  v. 

«  In  Minnesota  it  is  held  that  a  ri-  Paige,  83  N.  Y.,  178.    The  legislature, 

parian  owner  on  a  navigable  stream  except  under  the  power  of  eminent 

may  use  the  water  flowing  past  his  domain,  can  interfere  with  such  a  river 

land  for  any  purpose,  so  long  as  he  only  for  the  purpose  of  regulating, 

does  not  impede  navigation,  in  the  preserving,  and  protecting  the  public 

absence  of  any  counter-claim  by  the  easement.    Ibid. 
State  or  the  United  States.    Morrill  v.        For  rules  of   interpretation  of    a 

St.  Anthony  Falls  ^c.  Co.,  26  Minn.,  contract  of  cession  between  the  United 

222.     And  see   State  v.  Minneapolis  States  and  a  State,  as  respects  the 

Mill  Co,,  Id.,  229.    In  New  York,  the  rights  of  the  parties  in  a  dividing 

bed  and  banks  of  a  fresh-water  river,  river,  see  Alabama  ▼.  Georgia,  23  How^ 

where  the  tide  does  not  ebb  and  flow,  606. 
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to  divert  the  water  for  public  improvements,  either  by  the  State  directly, 
or  by  a  corporation  created  for  that  purpose.* 

The  proviso  to  the  provisional  acts  of  Pennsylvania  and  New  Jersey,  of  1771, 
does  not  operate  as  a  grant  of  the  usufruct  of  the  waters  of  the  river  to 
Adam  Hoops  and  his  assigns,  but  only  as  a  license,  or  toleration  of  his 
dam. 

As,  by  the  laws  of  his  own  State,  the  plaintiff  could  have  no  remedy  against 
a  corporation  authorized  to  take  the  whole  waters  of  the  river  for  the  pur- 
pose of  canals,  or  improving  the  navigation,  so,  neither  can  he  sustain  a 
suit  against  a  corporation  created  by  New  Jersey  for  the  same  purpose,  who 
have  taken  part  of  the  waters.^ 

The  plaintiffs  being  but  tenants  at  sufferance  in  the  usufruct  of  the  water  to 
the  two  States  who  own  the  river  as  tenants  in  common,  are  not  in  a  condi- 
tion to  question  tlie  relative  rights  of  either  to  use  its  waters  without  con- 
sent of  the  other. 

This  case  is  not  intended  to  decide  whether  a  first  licensee,  for  private  emolu- 
ment, can  support  an  action  against  a  later  licensee  of  either  sovereign  or 
both,  who,  for  private  purposes,  diverts  the  water  to  the  injury  of  the  first. 

This  case  was  brought  up,  by  writ  of  error,  lErom  the  Cir- 
cuit Court  of  the  United  States,  for  the  District  of  New 
Jersey.^ 

Tlie  facts  in  the  case  are  set  forth  in  the  opinion  of  the 
court. 

It  was  argued  in  print  by  Mr,  Askmead  and  Mr,  Vroom 
for  the  plaintiffs  in  error,  and  by  Mr,  John  M.  Read  orally, 
for  the  defendants  in  error.  There  was  also  a  printed  ar- 
gument upon  the  same  side,  submitted  by  himself  and  Mr. 
Green, 

The  arguments,  upon  both  sides,  contained  historical  ac- 
counts of  the  legislation  of  Pennsylvania  and  New  Jersey  on 
the  subject  of  the  River  Delaware,  and  the  various  compacts 
and  negotiations  between  them.  It  is  impossible,  in  the  re- 
port of  a  law  case,  to  give  an  explanation  of  these  transac- 
tions, commencing  before  the  Revolution.  Those  who  may 
have  occasion  to  investigate  the  matter  minutely,  would  do 
well  to  obtain  from  the  counsel  their  respective  arguments. 
All  that  will  be  attempted,  *in  this  report,  will  be  to  pji^g^ 
give  an  account  of  the  points  which  were  made.  '- 

The  declaration  charged  the  canal  company  with  having, 
1.  Erected  a  dam  in  the  River  Delaware,  above  the  works 
of  the  plaintiffs,  and,  by  means  of  it,  obstructed  and  penned 
up  the  waters  of  the  river. 

'  Subject  to  such  right  of  the  States,    Stillman  v.  White  Rock  Manuf.  Co,,  8 
the  owners  of  water-powers  on  such  a    Woodb.  &  M.,  538. 
river,  each  hold  an  undivided  half  of        *  S.  P.   Stevens  v.  Patterson  4rc.  R. 
the  water,  as    tenants    in    common.    B.  Co,^  5  Vr.  (N.  J.),  532. 

*  Reported  below,  1  WaU.,  Jr.,  27& 
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2.  With  digging  a  canal,  and  diverting  the  waters  of  the 
river  into  it,  and  so  leading  them  into  the  State  of  New 
Jersey. 

3.  With  cutting  off  the  streams  and  brooks  which  thereto- 
fore had  been  tributary  to  the  said  River  Delaware,  and  pre- 
venting them  from  flowing  into  it. 

4.  With  using  the  waters,  taken  from  the  river,  to  supply 
the  said  canal,  and  to  create  a  water  power,  from  which  they 
supply  various  mills,  manufactories,  and  other  establishments, 
with  water,  for  the  sake  of  gain. 

The  judgment  of  the  court  upon  the  demurrer  being  thtit 
the  plaintiffs  had  no  right  of  action,  the  counsel  for  the  plain- 
tiffs in  this  court  assumed  the  following  as  the  grounds  upon 
which  the  court  below  founded  its  decision,  which  grounds 
thev  severally  contested. 

The  points  ruled  in  the  court  below,  and  of  which  the 
plaintiff  complains  as  being  erroneous,  are  : 

1.  That  the  authority  under  which  the  dam  of  Adam  Hoops 
had  been  kept  and  md^intained  in  the  River  Delaware,  since 
the  year  1771,  was  not  a  grant,  but  a  license,  revokable  at  the 
pleasure  of  New  Jersey  alone,  and,  at  best,  impunity  for  a 
nuisance. 

2.  That  the  plaintiff,  who  claim  as  the  assignees  of  Adam 
Hoops,  for  the  diversion  of  the  water  from  their  mills,  cannot 
recover,  because  their  works  are  situated  in  the  State  of 
Pennsylvania,  and  not  in  New  Jersey,  and  that  the  claim 
for  damages  must  be  regulated  by  the  rule  established  by 
the  Pennsylvania  courts,  which  rule  is  opposed  to  the  one 
recognized  in  the  State  of  New  Jersey,  and  applied  by  the 
Supreme  Court  to  these  defendants  in  error  in  a  similar 
case. 

8.  That  it  is  not  competent  for  the  plaintiffs  to  question 
the  authority  of  New  Jersey,  to  take  the  waters  of  the  Dela- 
ware for  her  public  improvements,  without  the  consent  of 
Pennsylvania. 

First  Point,  With  respect  to  the  first  point,  the  counsel 
for  the  plaintiffs  in  error  contended, 

1.  That  the  said  acts  were,  in  form,  substance,  and  legal 
effect,  a  grant,  and  not  a  license.  They  then  commented  on 
the  acts,  and  cited  the  following  authorities : 

An  authority  given,  will  operate  by  way  of  license  or  grant, 
according  to  its  nature  and  the  intention  of  the  parties. 
Thus,  in  15  Viner,  Abr.  Tit.  Lease,  (N.)  PI.  1,  it  is  said, 
•821  "  That  if  a  *man  license  me  to  enter  his  land,  and  to 
-■  occupy  it  for  a  year,  half  year,  or  such  like,  this  is  a 
lease  and  shall  be  so  pleaded.^'  A  confirmation  of  a  title  by 
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act  of  Congress,  (which  was  the  least  effect  to  be  given  to 
the  acts  of  1771  and  1804,)  not  only  renders  it  a  legal  title, 
but  furnishes  higher  evidence  of  that  fact  than  a  patent,  in- 
asmuch as  it  is  a  direct,  whereas  a  patent  is  only  the  act  of  its 
ministerial  officer.  GrignorC%  Lessee  v.  Astor^  2  How.,  819  ; 
Sims  V.  Irvine^  8  Dall..  426  ;  Patton  v.  JEastofi^  1  Wheat.,  476 ; 
Strother  v.  Lueas^^  12  Pet.,  410.  In  this  latter  case,  at  page 
454,  it  is  said  by  Judge  Baldwin,  delivering  the  opinion  of  the 
CQ  irt,  ^^  that  a  grant  may  be  made  by  a  law,  as  well  as  a  pa- 
tent pursuant  to  a  law,  is  undoubted,  6  Cr.,  128 ;  and  a  con- 
firmation by  a  law,  is  as  fully,  to  all  intents  and  purposes, 
a  grant,  as  if  it  contained  in  terms  a  grant  de  novo,  * 

2.  If  the  acts  of  1771  are  to  be  regarded  as  a  technical  license, 
such  license  is  not  revocable  by  the  paities  granting  it,  or 
either  of  them,  it  being  a  license  not  executory,  but  executed, 
on  the  faith  of  which  large  expenditures  had  been  incurred, 
previous  to  the  alleged  revocation  by  the  State  of  New  Jersey, 
in  1880,  by  the  passage  of  the  act  chartering  the  Delaware 
and  Raritan  Canal. 

The  authorities  are  clear  and  conclusive,  that  a  license  by 
one  man  to  another,  to  make  use  of  his  land  for  purposes  re- 
quiring expenditures  of  money,  and  contemplating  perma- 
nence, is,  in  effect  a  grant,  and  is  not  revocable  in  its  nature. 
Thus,  in  Rerick  v.  Aem,  14  Serg.  &  R.  (Pa.)i  267,  it  is  said 
that  ^^  permission  to  use  water  for  a  mill,  or  any  thing  else  that 
was  viewed  by  the  parties  as  a  permanent  erection,  will  be  of 
unlimited  duration  and  survive  the  erection  itself,  if  it  should 
be  destroyed,  or  fall  into  a  state  of  dilapidation."  Although  a 
license  executory  may  be  revoked,  yet  a  license  executed  can- 
not be.  Winter  v.  Brockwell^  8  East,  808.  Lord  Ellenborough 
8a3's,  in  this  case,  ^^that  he  thought  it  unreasonable,  that,  after 
a  party  had  been  led  to  incur  expense,  in  consequence  of  having 
obtained  a  license  from  another  to  do  an  act,  and  that  the 
license  had  been  entered  upon,  that  either  should  be  permitted 
to  recall  his  license."  In  Taylor  v.  Waters^  7  Taunt.,  874,  it  is 
decided  that  a  license  granted  on  consideration  cannot  be  re- 
voked. Liggins  v.  Inge^  7  Bing.,  682,  (20  Eng.  Com.  Law, 
287,)  decides  that  where  the  plaintiffs  father,  by  oral  license 
permitted  the  defendant  to  lower  the  bank  of  a  river,  and  to 
make  a  weir  above  the  plaintiffs  mill,  whereby  less  water 
than  before  flowed  to  the  plaintiffs  mill,  the  plaintiff  could 
not  sue  the  defendants  for  continuing  the  weir;  the  court 
holding  that  the  license  in  that  case,  being  executed,  was 
not  countermandable  *by  the  party  who  gave  it.  So,  r#oo 
in  Wood  V.  Manly,  11  Ad.  &  Ell.,  84,  (89  E.  C.  L.,  19,)  «-  ^"^ 
it  was  held  ih&i  a  license  to  enter  upon  land  to  take  away 
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property  purchased  thereon,  was  part  of  the  consideration  of 
the  purchase,  and  could  not  be  revoked.  The  case  of  Webb  v. 
Paternoster^  (Palmer,  161,)  asserts  the  general  principle,  that 
an  executed  license  is  not  countermandable.  Rerick  v.  Keruy 
(14  Serg.  &  R.  (Pa.),  267,)  was  the  case  of  a  license  to  use 
water  power,  given  without  any  consideration,  and  held  not 
revocable.  The  court  said  the  license  "  was  a  direct  encour- 
agement to  spend  money,"  and  "  it  would  be  against  all  con- 
science to  annul  it,"  and  further,  that,  '^  the  execution  of  it 
would  be  specifically  enjoined,  and  that  the  party  to  whom 
the  license  was  granted  would  not  be  turned  round  to  his 
remedy  for  damages."  "  How  very  inadequate  it  would  be, 
in  a  case  like  this,"  says  the  court,  "  is  perceived  by  consider- 
ing that  a  license,  which  has  been  followed  by  the  expenditure 
of  ten  thousand  dollars,  as  a  necessary  qualification  for  the 
enjoyment  of  it,  may  be  revoked  by  an  obstinate  man  who  is 
not  worth  as  many  cents."  Again,  it  is  remarked — "  having 
had  in  view  an  unlimited  enjoyment  of  the  privilege,  the 
grantee  has  purchased,  by  the  expenditure  of  money,  a  right 
indefinite  in  point  of  duration." 

3.  If  the  joint  acts  of  1771  and  1804  are  ever  to  be  re- 
garded as  a  revocable  license,  and  not  as  a  grant,  such  license 
has  never  been  actually  revoked  by  both  or  either  of  the 
State  legislatures.  The  act  of  1830,  by  which  the  Delaware 
and  Raritan  Canal  Company  was  chartered  by  the  State  of 
New  Jersey,  contains  no  such  provision,  and  revocation  by 
implication  will  not  be  inferred  where  so  great  a  wrong 
would  be  perpetrated  on  an  individual. 

4.  Admitting  that  the  State  of  New  Jersey,  by  the  act 
chartering  the  Delaware  and  Raritan  Canal  Company,  in- 
tended to  revoke  the  grant  or  executed  license  made  to 
Adam  Hoops,  and  those  claiming  under  him,  it  was  incom- 
petent for  that  State  to  do  so. 

If  the  joint  act  of  the  legislatures  of  the  two  States  be  a 
grant,  or,  what  is  the  same  in  legal  effect,  an  executed 
license,  then  that  grant  or  executed  license  is  a  contract 
within  the  meaning  of  the  constitution,  and  cannot  be 
impaired  by  subsequent  legislation.  Fletcher  v.  Peck^  6 
Cranch,  87  ;  Terret  v.  Taylor^  9  Cranch,  43.  Where  a  legis- 
lature has  once  made  a  grant,  it  is  as  much  estopped  by  it  as 
is  an  individual.  Such  a  grant  amounts  to  an  extinguish- 
ment of  the  right  of  the  grantor,  and  a  contract  not  to 
reassert  that  right.  Id.  It  is  a  principle  applicable  to  every 
grant  that  it  cannot  effect  preexisting  titles.  Although  a 
*ft41  ?^*"^  ^^  conclusive  on  its  face,  and  cannot  be  *contro- 
-*  verted,  yet  if  the  thing  granted  is  not  in  the  grantor, 
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no  right  passes  to  the  grantee.  City  of  New  Orleans  v. 
Armas^  9  Pet.,  224 ;  New  Orleans  v.  United  States^  10  Pet., 
662 ;  lAndsey  v.  Lessee  of  Miller^  6  Pet.,  666. 

Again :  If  the  franchise  and  privileges,  secured  to  the  plain* 
tiffs  by  the  joint  acts  of  1771,  are  the  subject  of  legislative 
revocation,  the  revocation  must  certainly  be  as  extensive  as 
the  license  accorded.  It  must,  to  be  effectual,  be  the  joint 
act  of  both  legislatures,  and  not  the  separate  act  of  either. 
Pennsylvania  was  no  party  to  the  charter  granted  by  New 
Jersey  to  the  defendants.  Indeed,  she  refused  to  become 
such,  on  the  terms  proposed  by  her.  In  many  respects,  this 
case  resembles  that  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany V.  The  Baltimore  and  Ohio  Railroad  Company^  4  Gill  & 
J.  (Md.),  1.  This  was  the  case  of  a  contest  between  the 
plaintiffs,  who  claimed  under  the  joint  acts  of  the  States  of 
Maryland  and  Virginia  and  the  United  States,  and  the  de- 
fendants, who  claimed  part  of  the  same  franchise  under  a 
separate  act  of  the  State  of  Maryland.  It  was  held,  that 
neither  Maryland  nor  Virginia,  without  the  consent  of  the 
other,  could  impair  a  charter  granted  by  their  previous  joint 
legislation,  nor  could  they  do  so  even  jointly. 

Second  Point,  The  second  proposition  ruled  by  the  learned 
Judge  below,  was,  that  the  plaintiffs,  who  claim  as  the  assignees 
of  Adam  Hoops,  for  the  diversion  of  the  water  from  their 
mills,  cannot  recover,  because  their  works  are  situated  in  the 
State  of  Pennsylvania,  and  not  in  New  Jersey,  and  that  the 
claim  for  damages  must  be  regulated  by  the  Pennsylvania 
courts,  which  rule  is  opposed  to  the  one  recognized  in  the 
State  of  New  Jersey,  and  applied  by  the  Supreme  Court  to 
these  defendants  in  error  in  a  similiar  case. 

1.  The  accuracy  of  this  position  is  denied;  because  the 
action,  having  been  instituted  in  the  Circuit  Court  of  New 
Jersey,  against  a  New  Jersey  corporation,  to  recover  damages 
consequent  upon  the  erection  of  a  public  work  exclusively 
within  her  own  soil,  the  laws  of  New  Jersey  and  the  decisions 
of  its  Supreme  Court,  must  furnish  the  rule  of  decision  as  to 
the  extent  of  the  liability  of  this  corporation  for  the  act  com- 
plained of,  and  not  the  laws  and  decisions  of  Pennsylvania, 
as  to  the  liability  of  Pennsylvania  corporations. 

2.  If  the  plaintiff's  claim  for  damages  is  to  be  regulated  by 
the  decisions  in  Pennsylvania,  there  is  no  case  of  binding  au- 
thority in  the  adjudications  of  Pennsylvania,  which  rules  this 
point  against  them ;  the  doctrine  not  going  to  the  extent  sup- 
posed by  the  learned  Judge. 

Third  Point  The  third  point  ruled  by  the  learned  Judge 
below,  is,  ^^  that  it  is  not  competent  for  the  plaintiffs  to  ques- 
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*R^1  tion  *the  authority  of  New  Jersey  to  take  the  waters 
J  of  the  Delaware  River  for  her  public  improvements, 
without  the  consent  of  Pennsylvania,  the  channel  and  waters 
of  this  river  being  vested  in  the  two  States,  as  tenants  in 
common,  and  no  one  can  question  the  authority  of  either  to 
divert  the  water,  but  the  other." 

(These  points  were  examined  and  contested.) 

It  has  been  before  mentioned,  that  the  brie&  of  the  coun- 
sel contained  references  to  numerous  historical  documents. 
That  filed  on  the  part  of  the  defendants  in  error  was  very 
elaborate,  and  Mr.  Read  referred  to  them  in  his  oral  argu- 
ment.    The  summing  up  was  as  follows : 

We  have  thus  presented  a  chronological  detail  of  the  his- 
tory of  the  Delaware,  and  of  the  legislative  negotiation,  and 
executive  action  of  both  States  in  relation  to  the  river,  its 
navigation,  and  the  various  uses  of  its  water  for  canal  or  mill 
purposes ;  and  we  think  it  can  leave  no  doubt,  in  any  dispas- 
sionate mind,  that  the  plaintiffs  in  error  have  no  title  what- 
ever to  claim  damages  from  the  Delaware  and  Raritan  Canal 
Company,  for  taking  water  fi'om  the  river  for  the  use  of  its 
canal,  under  a  direct  and  positive  authority  granted  by  the 
legislature  of  New  Jersey. 

Adam  Hoops's  dam,  uniting  the  main  land  with  Bird's 
Island,  and  extending  from  the  head  of  it  into  the  main  chan- 
nel of  the  river,  and  perhaps  one  other  dam  on  the  Pennsyl- 
vania side,  were  erected  by  the  owners  of  the  fast  land,  prior 
to  1771,  without  any  authority  whatever,  either  from  the 
crown,  or  the  provincial  government.  Now,  these  erections 
being  in  the  river,  and  beyond  the  low-water  mark,  whether 
the  tide  ebbed  and  flowed  there  or  not,  or  whether  the  river 
was  then  vested  in  the  crown  or  the  proprietai'ies,  were,  by 
the  unquestioned  law  of  Pennsylvania,  nuisances,  and  could 
have  been  abated  by  individuals,  and  certainly  by  the  author^ 
ized  agents  of  the  government. 

The  law  of  Pennsylvania  is  well  stated  by  Mr.  Justice 
Grier,  in  this  case.  "  But  the  law  of  Pennsylvania,"  says  the 
learned  Judge,  ^^  by  which  the  title  and  rights  of  the  plain- 
tiffs must  be  tested,  differs  materially  from  that  of  England 
and  most  of  the  other  States  of  the  Union.  As  regards  her 
large  fresh-water  rivers,  she  has  adopted  the  principles  of  the 
civil  law,  in  preference  to  that  of  England."  Rundle  v.  Delor 
ware  and  Raritan  Canal  Company^  Wall.,  Jr.,  297. 

In  the  case  of  Carson  v.  Blazer^  the  Supreme  Court  of  that 

State  decided  that  the  large  rivers,  such  as  the  Susquehanna 

and  Delaware,  were  never  deemed  subject  to  the  common 

law  of  England  applicable  to  fresh-water  streams ;  but  the^r 
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are  to  be  treated  as  ^  navigable  rivers  " ;  that  the  grants  of 
William  Penn,  the  proprietary,  never  extended  beyond  the 
margin  of  the  *river,  which  belonged  to  the  public ;  p^^^/* 
and  that  the  riparian  owners  have,  therefore,  no  exelu-  *- 
sive  right  to  the  soil  or  water  of  such  river,  ad  filum  medium 
aquoB. 

These  principles  are  fully  sustained  by  all  the  Pennsyl- 
vania cases  down  to  the  present  time,  which  are  cited  below, 
and  which  also  exemplify  the  doctrine  that  mere  tolerations 
or  licenses  on  navigable  streams,  are  always  in  the  power  of 
the  sovereign,  and  can  be  withdrawn,  at  any  moment,  without 
any  violation  of  the  constitutional  provision. 

These  nuisances  were  in  existence  at  the  passage  of  the  act 
of  9th  March,  1771,  and,  under  its  general  terms,  the  commis- 
sioners named  in  it,  would  have  been  obliged  to  abate  them 
at  once,  as  artificial  obstructions  to  the  navigation,  except  for 
the  proviso  in  the  7th  section,  which  prohibits  the  commis- 
sioners, therein  appointed,  from  removing  or  altering  the 
same.  The  same  observation  applies  to  the  New  Jersey  act 
of  the  same  year. 

^^  But,*'  to  use  again  the  language  of  the  learned  Judge  be- 
low, "  we  can  discover  nothing  in  the^  nature  of  a  grant  in  the 
words  of  this  proviso.  It  amounts  to  no  more  than  the  pres- 
ent toleration  of  a  nuisance,  previously  erected,  or,  at  most, 
to  a  license  revocable  at  pleasure.  The  doctrine  of  the  cases 
which  we  have  just  quoted,  applies  to  it  with  full  force  and 
conclusive  effect ;  nor  can  the  plaintiff  claim  by  prescription 
against  the  public  for  more  than  the  act  confera  on  him,  which, 
at  best,  is  but  an  impunity  for  a  nuisance."  2  Binn.  (.Pa.), 
476 ;  Brown  v.  Commonwealth^  8  Serg.  &  R.  (Pa.),  278 ;  Shrunk 
V.  Schuylkill  Navigation  Co.,  14  Id.,  71 ;  Bacon  v.  Arthur^  4 
Watts  (Pa.),  487  I  Convert  v.  0'  Connor,  8  Id.,  470 ;  Ball  v. 
Slack,  2  Whart.  (Pa.),  608,  688 :  Monongahela  Nav.  Co.  v. 
Coons,  6  Watts  &  S.  (Pa.),  101 ;  8u%miehanna  Canal  Co.  v. 
Wright,  9  Id.,  9 ;  Commonwealth  v.  Cnurch,  1  Pa.  St.,  106 ; 
Fisher  v.  Carter,  1  Wall.,  Jr.,  69  ;  Mayor  v.  Commissionera  of 
Spring  hardens,  7  Pa.  St.,  848  ;  Reading  v.  Commonwealth,  1 
Jones  (Pa.),  201 ;  M^ Kinney  v.  Monongahela  Nav.  Co.,  2  Harr. 
(Pa.),  66 ;  Henry  v.  Pittsburg,  8  Watts  &  S.  (Pa.),  86 ;  0'  Con- 
nor V.  Pittsburg,  Sept.,  1861,  MS. ;  Wall.,  Jr.,  800,  301. 

But  if  there  be  any  doubt  on  this  subject,  it  is  removed  by 
a  reference  to  the  agreement  of  26th  April,  1788,  between  the 
two  sovereign  States  of  New  Jersey  and  Pennsylvania,  then 
recognizing  no  common  superior,  and  not  affected  by  any 
provision  afterwards  contained  in  the  Constitution  of  the 
United  States. 
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The  acts  of  1771  were  temporary  in  their  character,  and  all 
operations  under  them  ceased  from  the  commencement  of  the 
Revolutionary  War.  The  compact  of  1788,  which  is  per- 
petual in  its  operation,  declared  ^^  the  River  Delaware,  from 
the  station  point,  or  north-west  corner  of  New  Jersey  north- 

*871  ®^^y'  *^  ^^®  place  *upon  the  said  river  where  the  cir- 
J  cular  boundary  of  the  State  of  Delaware  toucheth  upon 
the  same,  in  the  whole  length  and  breadth  thereof,  is,  and 
shall  continue  to  be  and  remain  a  common  highway,  equally 
free  and  open  for  the  use,  benefit,  and  advantage  of  the  said 
contracting  parties." 

Such  language  admits  of  no  dispute.  It  is  a  complete  and 
total  revocation  of  all  license  or  toleration,  or  grant  of  any 
kind  to  any  dams  or  works  erected  on  the  Pennsylvania  or 
Jersey  side  of  the  river,  which  were  nuisances  ab  origine. 

It  cannot  be  supposed  that  two  or  more  original  nuisances 
were  saved  out  of  the  general  and  comprehensive  terms  of 
the  compact,  and  that  they  are  to  subsist  to  all  future  time 
as  obstacles  to  any  use  of  the  river,  by  either  or  both  States 
which  may  in  any  manner  affect  the  works  thus  placed  on  the 
soil  and  in  the  waters  of  the  public. 

This  view  is  supported  by  the  unbroken  legislation  of 
Pennsylvania  particularly — by  the  ground  taken  by  her  com- 
missioners in  1817,  and  virtually  recognized  by  those  of  New 
Jersey,  and  by  the  subsequent  agreements  of  1829  and  1834, 
entered  into  by  the  commissioners  of  both  States,  which 
treated  these  works  as  nuisances,  and  as  not  to  be  regarded 
in  any  disposition  to  be  made  of  the  waters  of  the  river, 
whether  by  the  erection  of  dams,  or  for  the  supply  of  canal 
or  water  power. 

They  were  in  fact  treated  as  if  they  had  no  legal  existence. 
Can  such  a  title  give  a  claim  for  damages  upon  a  company 
incorporated  by  a  sovereign  State  of  the  confederacy? 

It  is  also  clearly  "  not  competent  for  the  plaintiffs  to  ques- 
tion the  authority  of  New  Jersey  to  take  the  waters  of  the 
Delaware  for  her  public  improvements,  without  the  consent 
of  Pennsylvania.  The  channel  and  waters  of  this  river  are 
vested  in  the  two  States,  as  tenants  in  common,  as  we  have 
already  seen ;  and  no  one  can  question  the  authority  of  either 
to  divert  its  waters  but  the  other.  Pennsylvania  was  the 
first  to  seize  on  a  portion  of  their  joint  property,  for  her  sep- 
arate use,  and  is  estopped  by  her  own  act  from  complaint 
against  New  Jersey,  who  has  but  followed  her  example. 
Besides  this,  mutual  consent  may  be  presumed  from  mutual 
acquiescence.  At  all  events,  the  plaintiff,  who  is  shown  to 
have  no  title  to  the  river,  or  any  part  of  it,  and  whose  tolera- 
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tion  or  license  could  at  best  only  protect  bim  from  a  prosecu- 
tion, is  not  in  a  situation  to  dispute  the  rights  of  either,  or 
claim  compensation  for  a  diversion  of  its  waters,  for  the  pur- 
pose of  the  public  improvements  of  either  of  its  sovereign 
owners." 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error,  who  were  plaintiffs  below,  are 
owners  *of  certain  mills  in  Pennsylvania,  opposite  to  r*QQ 
the  city  of  Trenton,  in  New  Jeraey.  These  mills  are  ■- 
supplied  with  water  from  the  Delaware  River,  by  means  of  a 
dam  extendine  from  the  Pennsylvania  shore  to  an  island  lying 
near  and  parallel  to  it,  and  extending  along  the  rapids  to  the 
head  of  tide  water. 

The  plaintiffs,  in  their  declaration,  show  title  to  the  prop- 
erty under  one  Adam  Hoops,  who  had  erected  his  mill  and 
built  a  dam  in  the  river  previous  to  the  year  1771.  In  that 
year,  the  Provinces  of  Pennsylvania  and  New  Jersey,  respec- 
tively, passed  acts  declaring  the  River  Delaware  a  common 
highway  for  purposes  of  navigation  up  and  down  the  same, 
and  mutually  appointing  commissioners  to  improve  the  navi- 
gation thereof,  with  full  power  and  authority  to  remove  any 
obstructions  whatsoever,  natural  or  artificial ;  and  subjecting 
to  fine  and  imprisonment  any  person  who  should  set  up,  re- 
pair, or  maintain  any  dam  or  obstruction  in  the  same,  pro- 
vided, "  that  nothing  herein  contained  shall  give  any  power 
or  authority  to  the  commissioners  herein  appointed,  or  any 
of  them,  to  remove,  throw  down,  lower,  impair,  or  in  any 
manner  to  alter  a  mill-dam  erected  by  Adam  Hoops,  Esq.,  in 
the  said  River  Delaware,  between  his  plantation  and  an  island 
in  the  said  river,  nearly  opposite  to  Trenton ;  or  any  mill- 
dam  erected  by  any  other  person  or  persons  in  the  said  river, 
before  the  passing  of  this  act,  nor  to  obstruct,  or  in  any  man- 
ner to  hinder  the  said  Adam  Hoops,  or  such  other  person  or 
persons,  his  or  their  heirs  and  assigns,  from  maintaining,  rais- 
ing, or  repairing  the  said  dams  respectively,  or  from  taking 
water  out  of  the  said  river  for  the  use  of  the  said  mills  and 
waterworks  erected  as  aforesaid,  and  none  other." 

The  declaration  avers,  that  by  these  acts  of  the  provincial 
legislatures,  the  said  Hoops,  his  heirs  and  assigns,  became  en- 
titled to  the  free  and  uninterrupted  enjoyment  and  privilege 
of  the  River  Delaware  for  the  use  of  the  said  mills,  &c.,  with- 
out diminution  or  alteration  by  or  from  the  act  of  said  Prov- 
inces, now  States  of  Pennsylvania  and  New  Jersey,  or  any 
person  or  persons  claiming  under  them  or  either  of  them. 
X^evertbeless*  that  the  defendants  erected  a  dam  in  said  river 
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above  plaintiffB*  mills,  and  dug  a  canal  and  diverted  the 
water,  to  the  great  injury,  &c. 

The  defendants  are  a  corporation,  chartered  by  New  Jersey, 
for  the  purpose  of  ^^  constructing  a  canal  from  the  waters  of 
the  Delaware  to  those  of  the  Raritan,  and  of  improving  the 
navigation  of  said  rivers."  They  admit  the  construction  of 
the  cuial,  and  the  diversion  of  the  waters  of  the  river  for 
that  purpose,  but  demur  to  the  declaration,  and  set  forth  as 
causes  of  demurrer — 

'^  That  the  act  of  the  legislature  of  the  then  Province  of 
^^q-^  ^Pennsylvania,  passed  March  ninth,  in  the  year  of  our 
J  Lord  one  thousand  seven  hundred  and  seventy-one, 
and  the  act  of  the  then  Province  of  New  Jei'sey,  passed 
December  twenty-first,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-one,  as  set  forth  in  said  amended 
fifth  count,  do  not  vest  in  the  said  Adam  Hoops,  or  in  his 
heirs  or  assigns,  the  right  and  privilege  to  the  use  of  the 
water  of  the  River  Delaware  without  diminution  or  altera- 
tion, by  or  from  the  act  of  the  then  Province,  now  State,  of 
Pennsylvania,  or  of  the  then  Province,  now  State,  of  New 
Jersey,  or  of  any  person  or  persons  claiming  under  either  of 
them,  or  of  any  person  or  persons  whomsoever,  as  averred  in 
the  said  amended  fifth  count  of  the  said  declaration.  And 
also,  for  that  it  does  not  appear,  from  the  said  amended  fifth 
count,  that  the  same  George  Rundle  and  William  Griffiths 
are  entitled  to  the  right  and  privilege  to  the  use  of  the  water 
of  the  River  Delaware,  in  manner  and  form  as  they  have 
averred  in  the  said  amended  fifth  count  of  their  declaration. 

'^  And  also  that,  as  it  appears  from  the  said  amended  fifth 
count,  that  the  said  River  Delaware  is  a  common  highway 
and  public  navigable  river,  over  which  the  States  of  Penn- 
sylvania and  New  Jersey  have  concurrent  jurisdiction,  and  a 
boundary  of  said  States,  these  defendants  insist  that  the  leg- 
islative acts  of  the  then  Province  of  Pennsylvania  and  New 
Jersey,  passed  in  the  year  of  our  Lord  seventeen  hundred 
and  seventy-one,  as  set  forth  in  the  said  amended  fifth  count, 
were  intended  to  declare  the  said  River  Delaware  a  common 
highway,  and  for  improving  the  navigation  thereof,  and  that 
the  provision  therein  contained,  as  to  the  mill-dam  erected  by 
Adam  Hoops,  in  the  said  River  Delaware,  did  not  and  does 
not  amount  to  a  grant  or  conveyance  of  water  power  to  the 
said  Adam  Hoops,  his  heirs  or  assigns,  or  to  a  surrender  of 
the  public  right  in  the  waters  of  the  said  river,  but  to  a  per* 
mission  only  to  obstruct  the  waters  of  the  said  river  by  the 
said  dam,  without  being  subjected  to  the  penalties  oi  nui- 
sance ;  that  the  right  of  the  said  Adam  Hoops  was,  and  that 
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of  his  assigns  is,  subordinate  to  the  public  right  at  the  pleas* 
ure  of  the  legislature  of  Pennsylvania  and  New  Jersey,  or 
either  of  them." 

On  this  demurrer  the  cour:t  below  gave  judgment  for  the 
defendants,  which  is  now  alleged  as  error. 

It  is  evident,  that  the  extent  of  the  plaintiffs  rights  as  a 
riparian  owner,  and  the  question  whether  this  proviso  oper- 
ates as  the  grant  of  a  usufruct  of  the  waters  of  the  river,  or 
only  as  a  license  or  toleration  of  a  nuisance,  liable  to  revoca- 
tion or  subordinate  to  the  paramount  public  right,  must 
depend  on  the  laws  and  customs  of  Pennsylvania,  as  ex* 
pounded  by  her  own  courts.  It  will  be  proper,  therefore,  to 
give  a  brief  sketch  of  *the  public  history  of  the  river  r^Q.^ 
and  the  legislative  action  connected  with  it,  as  also  of  ^ 
the  principles  of  law  affecting  aquatic  rights,  as  developed 
and  established  by  the  courts  of  that  State. 

The  River  Delaware  is  the  well  known  boundary  between 
the  States  of  Pennsylvania  and  New  Jersey.  Below  tide 
water,  the  river,  its  soil  and  islands,  formerly  belonged  to  the 
crown ;  above  tide  water,  it  was  vested  in  the  proprietaries 
of  the  coterminous  provinces — each  holding  ad  medium  jUum 
aqucB,  Since  the  Revolution,  the  States  have  succeeded  to 
the  public  rights  both  of  the  crown  and  proprietaries.  Im- 
mediately after  the  Revolution,  these  States  entered  into  the 
compact  of  1783,  declaring  the  Delaware  a  common  highway 
for  the  use  of  both,  and  ascertaining  tj^eir  respective  jurisdic- 
tion over  the  same.  For  thirty  years  after  this  compact,  they 
appear  to  have  enjoyed  their  common  property  without  dis- 
pute or  collision.  When  the  legislature  of  either  State  passed 
an  act  affecting  it,  they  requested  and  obtained  the  concur- 
rence and  consent  of  the  other.  Their  first  dispute  was 
caused  by  an  act  of  New  Jersey,  passed  February  4, 1816, 
authorizing  Coxe  and  othera  to  erect  a  wing  dam,  and  divert 
the  water  for  the  purpose  of  mills  and  other  machinery. 
The  consent  of  the  State  of  Pennsvlvania  was  not  requestea; 
it  therefore  called  forth  a  protest  from  the  legislature  of  that 
State.  This  was  followed  by  further  remonstrance  in  the 
following  year.  A  proposition  was  made  to  submit  the  ques- 
tion of  their  respective  rights  to  the  Supreme  Coxxrt  of  the 
United  States,  which  was  rejected  by  New  Jersey.  After 
numerous  messages  and  remonstrances  between  the  governors 
and  legislatures,  commissioners  were  mutually  appointed  to 
compromise  the  disputes.  But  they  failed  to  bring  the  mat- 
ter to  an  amicable  conclusion.  The  dispute  was  never  set- 
tled, and  the  wing  dam  remained  in  the  river. 

In  1824,  New  Jersey  passed  the  first  act  for  the  incorpora- 
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tion  of  the  Delaware  and  Raritan  Canal  Company,  for  which 
the  company  gave  a  bonus  of  $100,000.  This  act  requires 
the  consent  of  the  State  of  Pennsylvania ;  and  on  application 
being  made  to  her  legislature,  she  clogged  her  consent  with 
so  many  conditions,  that  New  Jeraey  refused  to  accept  her 
terms,  returned  the  bonus  to  the  company ;  and  so  the  matter 
ended  for  that  time. 

Both  parties  then  appointed  commissioners  to  effect,  if  pos- 
sible, some  compact  or  arrangement  by  which  each  State 
should  be  authorized  to  divert  so  much  water  as  would  be 
necessary  for  these  contemplated  canals.  After  protracted 
negotiations,  these  commissioners  finally  (in  1834)  agreed 
upon  terms,  but  the  compact  proposed  by  them  was  never 
ratified  by  either  party. 

fnQM  -|  *In  the  mean  time,  each  State  appropriated  to  itself 
J  as  much  of  the  waters  of  the  river  as  suited  its  pur- 
pose. In  1827  and  1828,  Pennsylvania  diverted  the  River 
Lehigh,  a  confluent  of  the  Delaware,  and  afterwards,  finding 
that  stream  insufficient,  took  additional  feeders  for  her  canal, 
out  of  the  main  stream  of  the  Delaware.  On  the  4th  Feb- 
ruary, 1830,  the  legislature  of  New  Jersey  passed  the  act 
under  which  the  defendants  were  incorporated,  and  in  pur- 
suance of  which,  they  have  constructed  the  dam  and  feeder, 
the  subject  of  the  present  suit. 

The  canals  in  both  States,  supplied  by  the  river,  are  inti- 
mately and  extensively  connected  with  their  trade,  revenues, 
and  general  property — while  the  navigation  of  the  river  above 
tide  water,  and  the  rapids  at  Trenton  is  of  comparatively 
trifling  importance,  being  used  only  at  times  of  the  spring 
freshets,  for  floating  timber  down  the  stream,  when  the  artifi- 
cial diversions  do  not  affect  the  navigation.  The  practical 
benefits  resulting  to  both  parties,  from  their  great  public  im- 
provements, appear  to  have  convinced  them  that  further 
negotiations,  complaints,  or  remonstrances,  would  be  useless 
and  unreasonable ;  and  thus,  by  mutual  acquiescence  and 
tacit  consent,  th(i  iiecessity  of  a  more  formal  compact  has  been 
superseded. 

The  law  of  Pennsylvania,  by  which  the  title  and  rights  of 
the  plaintiffs  must  be  tested,  differs  materially  from  tjiat  of 
England,  and  most  of  the  other  States  of  the  Union.  As 
regards  her  large  fresh-water  rivers,  she  has  adopted  the  prin- 
ciples of  the  civil  law.  In  the  case  of  Carson  v.  Blazer^  the 
Supremo  Court  of  that  State  decided,  that  the  large  rivers, 
such  as  the  Susquehanna  and  Delaware,  were  never  deemed 
subject  to  the  doctrines  of  the  common  law  of  England, 
applicable  to  fresh-water  streams,  but  that  they  are  to  be 
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treated  as  navigable  riyers ;  that  the  grants  of  William  Penn, 
the  proprietary,  never  extended  beyond  the  margin  of  the 
river,  which  belonged  to  the  public,  and  that  the  riparian 
owners  have  therefore  no  exclusive  rights  to  the  soil  or  water 
of  such  rivers  adjilum  medium  aqtue. 

In  Shrunk  v.  The  Schuylkill  Navigation  Company^  the  same 
court  repeat  the  same  doctrine ;  and  Chief  Justice  Tilghman, 
in  delivering  the  opinion  of  the  court,  observes :  "  Care  seems 
to  have  been  taken,  from  the  beginning,  to  preserve  the  waters 
of  these  rivers  for  public  uses,  both  of  fishery  and  navigation ; 
and  the  wisdom  of  that  policy  is  now  more  striking  than  ever, 
from  the  great  improvements  in  navigation,  and  othei*s  in  con- 
templation, to  effect  which,  it  is  necessary  to  obstruct  the 
flow  of  the  water,  in  some  places,  and  in  others  to  divert  its 
course.  It  is  true  that  the  State  would  have  had  a  right  to 
do  these  things  for  the  public  benefit,  even  if  the  rivers  had 
been  private  property;  but  then,  compensation  must  have 
been  made  to  the  ^owners,  the  amount  of  which  might  r^iqo 
have  been  so  enormous  as  to  have  frustrated,  or  at  ^ 
least  checked  these  noble  undertakings." 

In  the  case  of  The  Monongahela  Navigation  Company  v. 
CoonSy  the  defendant  had  erected  his  mill  under  a  license 
given  by  an  act  of  the  legislature  (in  1808)  to  riparian  owners 
to  erect  dams  of  a  particular  structure,  "  provided  they  did 
not  impede  the  navigation,"  &c.  The  Monongahela  Naviga- 
tion Company,  in  pursuance  of  a  charter  granted  them  by  the 
State,  haa  erected  a  dam  in  the  Monongahela,  which  flowed 
back  the  water  on  the  plaintiff's  mill,  in  the  Youghiogany, 
and  greatly  injured  it.  And  it  was  adjudged  by  the  court, 
that  the  company  were  not  liable  for  the  consequential  injury 
thus  inflicted.  The  court,  speaking  of  the  rights  of  plaintiff, 
consequent  on  the  license  granted  by  the  act,  (of  1803,) 
observe :  "  That  statute  gave  riparian  owners  liberty  to  erect 
dams  of  a  particular  structure,  on  navigable  streams,  without 
being  indictable  for  a  nuisance,  and  their  exercise  of  it  was, 
consequently,  to  be  attended  with  expense  and  labor.  But 
was  this  liberty  to  be  perpetual,  and  forever  tie  up  the  power 
of  the  State  ?  Or,  is  not  the  contrary  to  be  inferred,  from 
the  nature  of  the  license  ?  So  far  was  the  legislature  from 
seeming  to  abate  one  jot  of  the  State's  control,  that  it 
barely  agreed  not  to  prefer  an  indictment  for  a  nuisance, 
except  on  the  report  of  viewers  to  the  Quarter  Sessions. 
But  the  remission  of  a  penalty  is  not  a  charter,  and  the 
alleged  grant  was  nothing  more  than  a  mitigation  of  the 
penal  law." 

The  case  of  The  Susquehanna  Canal  Company  v.  Wright^ 
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confirms  the  preceding  views,  and  decides,  'Hhat  the  State  is 
never  presumed  to  have  parted  with  one  of  its  franchises  in 
the  absence  of  conclusive  proof  of  such  an  intention.  Hence 
a  license,  accorded  by  a  public  law  to  a  riparian  owner,  to 
erect  a  dam  on  the  Susquehanna  River,  and  conduct  the 
water  upon  his  land  for  his  own  private  purposes,  is  subject 
to  any  future  provision  which  the  State  may  make  with 
regard  to  the  navigation  of  the  river.  And  if  the  State 
authorize  a  company  to  construct  a  canal  which  impairs  the 
rights  of  such  riparian  owner,  he  is  not  entitled  to  recover 
damages  from  the  company.  In  that  case,  Wright  had 
erected  valuable  mills,  under  a  license  granted  to  him  by  the 
legislature;  but  the  court  say, — "He  was  bound  to  know 
that  the  State  had  power  to  revoke  its  license  whenever  the 
paramount  interests  of  the  public  should  require  it.  And,  in 
this  respect,  a  grant  by  a  public  agent  of  limited  powers,  and 
bound  not  to  throw  away  the  interests  confided  to  it,  is 
different  from  a  grant  by  an  individual  who  is  master  of  the 
subject.  To  revoke  the  latter,  after  an  expenditure  in  the 
prosecution  of  it,  would  be  a  fraud.  But  he  who  accepts  a 
*931  *'^c®"S®  f^^™  *^®  legislature,  knowing  that  he  is  deal- 
J  ing  with  an  agent  bound  by  duty  not  to  impair  public 
rights,  does  so  at  his  risk ;  and  a  voluntary  expenditure  on 
the  foot  of  it,  gives  him  no  claim  to  compensation." 

The  principles  asserted  and  established  by  these  cases,  are, 
perhaps,  somewhat  peculiar,  but,  as  they  affect  rights  to  real 
property  in  the  State  of  Pennsylvania,  they  must  be  treated 
as  binding  precedents  in  this  court.  It  is  clear,  also,  from  the 
application  of  these  principles  to  the  construction  of  the  pro- 
viso under  consideration,  that  it  cannot  be  construed  as  a 
grant  of  the  waters  of  a  public  river  for  private  use,  or  a  fee- 
simple  estate  in  the  usufruct  of  them,  "  without  diminution 
or  alteration."  It  contains  no  direct  words  of  grant,  which 
would  operate  by  way  of  estoppel  upon  the  grantor.  The 
dam  of  Adam  Hoops  was  a  nuisance  when  it  was  made ;  but, 
as  it  did  little  injury  to  the  navigation,  the  commissioners, 
who  were  commanded  to  prostrate  other  nuisances,  were  en- 
joined to  tolerate  this.  The  mills  of  Hoops  had  not  been 
erected  on  the  faith  of  a  legislative  license,  as  in  the  cases  we 
have  quoted,  and  a  total  revocation  of  it  would  not  be 
chargeable  with  the  apparent  hardship  and  injustice  which 
might  be  imputed  to  it  in  those  cases.  His  dam  continues  to 
be  tolerated,  and  the  license  of  diverting  the  water  to  his 
mills  is  still  enjoyed,  subject  to  occasional  diminution  from 
the  exercise  of  the  superior  right  of  the  sovereign.  His  in- 
terest in  the  water  may  be  said  to  resemble  a  right  of  com- 
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mon,  which  by  custom  is  subservient  to  the  right  of  the  lord 
of  the  soil ;  so  that  the  lord  may  dig  clay-pits,  or  empower 
others  to  do  so,  without  leavine  sufficient  herbage  on  the 
common.     Bateson  v.  Green^  6  1.  R.,  411. 

Nor  can  the  plaintiff  claim  by  prescription  against  the  pub- 
lic for  more  than  the  act  confers  on  him,  which  is  at  best 
impunity  for  a  nuisance.  His  license,  or  rather  toleration, 
gives  him  a  good  title  to  keep  up  his  dam  and  use  the  waters 
of  the  river,  as  against  every  one  but  the  sovereign,  and  those 
diverting  them  by  public  authority,  for  public  uses. 

It  is  true,  that  the  plaintifiTs  declaration  in  this  case, 
alleges,  that  the  waters  diverted  by  defendante'  dam  and 
canal  are  used  for  the  purpose  of  mills,  and  for  private  emol- 
ument. But  as  it  is  not  alleged,  or  pretended,  that  defend- 
ants have  taken  more  water  than  was  necessary  for  the  canal, 
or  have  constructed  a  canal  of  greater  dimensions  than  they 
were  authorized  and  obliged  by  the  charter  to  make,  this  sec- 
ondary use  must  be  considered  as  merely  incidental  to  the 
main  object  of  their  charter.  We  do  not,  therefore,  consider 
the  question  before  us,  whether  the  plaintiff  might  not  re- 
cover damages  against  an  individual,  or  private  corporation, 
diverting  the  water  of  this  river  *to  their  injury,  for  rmQA 
the  purpose  of  private  emolument  only,  with  or  with-  •- 
out  license,  or  authority  of  either  of  its  sovereign  owners. 
The  case  before  us  requires  us  only  to  decide,  that  by  the 
laws  of  Pennsylvania,  the  River  Delaware  is  a  public,  navi- 
gable river,  held  by  its  joint  sovereigns,  in  trust,  for  the  pub- 
lic ;  that  riparian  owners  of  land  have  no  title  to  the  river,  or 
any  right  to  divert  its  waters,  unless  by  license  from  the 
State.  That  such  license  is  revocable,  and  in  subjection  to 
the  superior  right  of  the  State,  to  divert  the  water  for  public 
improvements. 

It  follows,  necessarily,  from  these  conclusions,  that,  whether 
the  State  of  Pennsylvania  claim  the  whole  river,  or  acknowl- 
edge the  State  of  New  Jersey,  as  tenant  in  common,  and  pos- 
sessing equal  rights  with  herself ;  and  whether  either  State, 
without  consent  of  the  other,  has  or  has  not,  a  right  to  divert 
the  stream,  it  will  not  alter  or  enlarge  the  plaintiffs  rights. 
Being  a  mere  tenant  at  sufferance  to  both,  as  regards  the 
usufruct  of  the  water,  he  is  not  in  a  condition  to  question  the 
relative  rights  of  his  superiors.  If  Pennsylvania  chooses  to 
acquiesce  in  this  partition  of  the  waters,  for  great  public  im- 
provements, or  is  estopped  to  complain  by  her  own  acts,  the 
plaintiff  cannot  complain,  or  call  upon  this  court  to  decide 
questions  between  the  two  vStates,  which  neither  of  them  sees 
fit  to  raise.     By  the  law  of  his  own  State,  the  plaintiff  has  no 
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remedy  against  a  corporation  authorized  to  take  the  whole 
river  for  the  purpose  of  canals  or  improving  the  navigation ; 
and  his  tenure  and  rights  are  the  same  as  regards  both  the 
States. 

With  these  views,  it  will  be  unnecessary  to  inquire  whether 
the  compact  of  1783,  between  Pennsylvania  and  New  Jersey, 
operated  as  a  revocation  of  the  license  or  toleration  implied 
from  the  proviso  of  the  colonial  acts  of  1771,  as  that  question 
can  arise  only  in  case  the  plaintiffs'  dam  be  indicted  as  a  pub- 
lic nuisance. 

Nor  is  it  necessary  to  pass  any  opinion  on  the  question  of 
the  respective  rights  of  either  of  these  co-terminous  States  to 
whom  this  river  belongs,  to  divert  its  waters,  without  the 
consent  of  the  other. 

The  question  raised  is  not  without  its  difficulties;  but 
being  bound  to  resolve  it  by  the  peculiar  laws  of  Pennsylva- 
nia, as  interpreted  by  her  own  courts,  we  cannot  say  that  the 
court  below  has  erred  in  its  exposition  of  them,  and  therefore 
affirm  the  judgment. 

Mr.  Justice  McLEAN  and  Mr.  Justice  DANIEL  dissented. 

Mr.  Justice  CATRON  gave  a  separate  opinion ;  and  Mr. 
Justice  CURTIS  dissented  from  the  judgment  of  the  court, 
on  the  merits,  but  not  from  its  entertaining  jurisdiction. 

^Qf-^  *The  following  are  the  opinions  of  Mr.  Justice 
^^-1     CATRON  and  Mr.  Justice  DANIEL. 

Mr.  Justice  CATRON. 

My  opinion  is,  and  long  has  been,  that  the  mayor  and 
aldermen  of  a  city  corporation,  or  the  president  and  directors 
of  a  bank,  or  the  president  and  directors  of  a  railroad  com- 
pany, (and  of  other  similar  corporations,)  are  the  true  parties 
that  sue  and  are  sued  as  trustees  and  representatives  of  the 
constantly  changing  stockholders.  These  are  not  known  to 
the  public,  and  not  suable  in  practice,  by  service  of  personal 
notice  on  them  respectively,  such  as  the  laws  of  the  United 
States  require.  If  the  president  and  directors  are  citizens  of 
the  State  where  the  corporation  was  created,  and  the  other 
party  to  the  suit  is  a  citizen  of  a  different  State,  or  a  subject 
or  citizen  of  a  foreign  government,  then  the  courts  of  the 
United  States  can  exercise  jurisdiction  under  the  third  article 
of  the  Constitution.  In  this  sense  I  understood  LetsorCs 
case^  and  assented  to  it  when  the  decision  was  made ;  and  so 
it  is  understood  now. 

If  all  the  real  defendants  are  not  within  the  jurisdiction  of 
the  court,  because  some  of  the  directors  reside  beyond  it,  then 
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the  act  of  February  28, 1848,  allows  the  suit  to  proceed,  re- 
gardless of  this  fact,  for  the  reasons  stated  in  Letson's  case^ 
2  How.,  697. 

If  the  United  States  courts  could  be  ousted  of  jurisdiction, 
and  citizens  of  other  States  and  subjects  of  foreign  countries 
be  forced  into  the  State  courts,  without  the  power  of  election, 
they  would  often  be  deprived,  in  great  cases,  of  all  benefit 
contemplated  by  the  Constitution ;  and,  in  many  cases,  be 
compelled  to  submit  their  rights  to  judges  and  juries  who  are 
inhabitants  of  the  cities  where  the  suit  must  be  tried,  and  to 
contend  with  powerful  corporations,  in  local  courts,  where 
the  chances  of  impartial  justice  would  be  greatly  against 
them ;  and  where  no  prudent  man  would  engage  with  such 
an  antagonist,  if  he  could  help  it.  State  laws,  by  combining 
large  masses  of  men  under  a  corporate  name,  cannot  repeal 
the  Constitution ;  all  corporations  must  have  trustees  and . 
representatives,  who  are  usually  citizens  of  the  State  where 
the  corporation  is  created;  and  these  citizens  can  be  sued, 
and  the  corporate  property  charged  by  the  suit ;  nor  can  the 
courts  allow  the  constitutional  security  to  be  evaded  by  un- 
necessary refinements,  without  inflicting  a  deep  injury  on  the 
institutions  of  the  country.^ 

Mr.  Justice  DANIEL. 

In  the  opinion  of  the  court,  just  announced  in  this  cause,  I 
am  unable  to  concur. 

Were  the  relative  rights  and  interests  of  the  parties  to  this 
•controversy  believed  to  be  regularly  before  this  court,  rm(\a 
I  should  have  coincided  in  the  conclusions  of  the  ■- 
majority;  for  the  reason,  that  all  that  is  disclosed  by  the 
record,  either  of  the  traditions  or  the  legislation  of  the  States 
of  Pennsylvania  and  New  Jersey,  shows  an  equal  right  or 
claim  on  the  part  of  either  of  those  States  to  the  River  Dela- 
ware, and  to  the  uses  to  which  the  waters  of  that  river  might 
be  applied.  From  such  an  equality  in  each  of  those  States, 
it  would  seem  regularly  to  follow,  that  no  use  or  enjo3nnent 
of  the  waters  of  that  river  could  be  invested  in  the  grantees 
of  one  of  them,  to  the  exclusion  of  the  like  use  and  enjo}- 
ment  by  the  grantees  of  the  other.  The  permission,  there- 
fore, from  Pennsylvania  to  Adam  Hoops,  or  his  assignees,  to 
apply  the  waters  of  the  Delaware  in  the  working  of  his  mill, 
whatever  estate  or  interest  it  might  invest  in  such  grantee, 
as  against  Pennsylvania,  could  never  deprive  the  State  of 
New  Jersey  of  her  equal  privilege  of  applying  the  waters  of 

1  See  Ncrthem  Indiana  R.  R.  Co,  t.  Michigan  Cent,  R,  R,  Co.,  15  How.,  260. 
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the  same  river,  either  directly,  in  her  corporate  capacity,  or 
through  her  grantee,  the  Delaware  and  Raritan  Canal  Com- 
pany. My  disagreement  with  my  brethren  in  this  case  has 
its  foundation  in  a  reason  wholly  disconnected  with  the  merits 
of  the  parties.  It  is  deducible  from  my  conviction  of  the 
absence  of  authority,  either  here  or  in  the  Circuit  Court,  to 
adjudicate  this  cause ;  and  that  it  should  therefore  have  been 
remanded,  with  directions  for  its  dismission,  for  want  of 
jurisdiction. 

The  record  discloses  the  fact,  that  the  party  defendant  in 
the  Circuit  Court,  and  the  appellee  before  this  court,  is  a 
corporation,  styled  in  the  declaration,  "  a  corporation  created 
by  the  State  of  New  Jersey."  It  is  important  that  the  style 
and  character  of  this  party  litigant,  as  well  as  the  source  and 
manner  of  its  existence,  be  borne  in  mind,  as  both  are  deemed 
jnaterial  in  considering  the  question  of  the  jurisdiction  of  this 
court,  and  of  the  Circuit  Court.  It  is  imp<u'tant,  too,  to  be 
remembered,  that  the  question  here  raised  stands  wholly  un- 
affected by  any  legislation,  competent  or  incompetent,  which 
may  have  been  attempted  in  the  organization  of  the  courts  of 
the  United  States;  but  depends  exclusively  upon  the  con- 
struction of  the  2d  section  of  the  3d  article  of  the  Constitu- 
tion, which  defines  the  judicial  power  of  the  United  States ; 
first,  with  respect  to  the  subjects  embraced  within  that 
power ;  and,  secondly,  with  resi^ect  to  those  whose  character 
may  give  them  access,  as  parties,  to  the  courts' of  the  United 
States.  In  the  second  branch  of  this  definition,  we  find  the 
following  enumeration,  as  descriptive  of  those  whose  position, 
as  parties,  will  authorize  their  pleading  or  being  impleaded  in 
those  courts ;  and  this  position  is  limited  to  "  controversies  to 
*Q71  which  the  United  States  are  a  party;  *controver8ies 
J  between  two  or  more  States, — between  citizens  of 
different  States, — ^between  citizens  of  the  same  State,  claim- 
ing lands  under  grants  of  different  States, — ^and  between  the 
citizens  of  a  State  and  foreign  citizens  or  subjects." 

Now,  it  has  not  been,  and  will  not  be,  pretended,  that  this 
corporation  can,  in  any  sense,  be  identified  with  the  United 
States,  or  is  endowed  with  the  privileges  of  the  latter ;  or  if 
it  could  be,  it  would  clearly  be  exempted  from  all  liability  to 
be  sued  in  the  Federal  courts.  Nor  is  it  pretended,  that  this 
corporation  is  a  State  of  this  Union ;  nor,  being  created  by, 
and  situated  within,  the  State  of  New  Jersey,  can  it  be  held 
to  be  the  citizen  or  subject  of  a  foreign  State.  It  must  be, 
then,  under  that  part  of  the  enumeration  in  the  article  quoted, 
which  gives  to  the  courts  of  the  United  States  jurisdiction  in 
controversies  between  citizens  of  different  States,  that  either 
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the  Circuit  Court  or  this  court  can  take  cognizance  of  the 
corporation  as  a  party  ;  and  this  is,  in  truth,  the  sole  founda- 
tion on  which  that  cognizance  has  been  assumed,  or  is  at- 
tempted to  be  maintained.  The  proposition,  then,  on  which 
the  authority  of  the  Circuit  Court  and  of  this  tribunal  is 
based,  is  this :  The  Delaware  and  Uaritan  Canal  Company  is 
either  a  citizen  of  the  United  States,  or  it  is  a  citizen  of  the 
State  of  New  Jersey.  This  proiK>sition,  startling  as  its  terms 
may  appear,  either  to  the  legal  or  political  apprehension,  is 
undeniably  the  basis  of  the  jurisdiction  asserted  in  this  case, 
and  in  all  others  of  a  similar  character,  and  must  be  estab- 
lished, or  that  jurisdiction  wholly  fails.  Let  this  proposition 
be  examined  a  little  more  closely. 

The  term  citizen  will  be  found  rarely  occurring  in  the 
writera  upon  English  law ;  those  writers  almost  universally 
adopting^  as  descriptive  of  those  possessing  rights  or  sustain- 
ing obligations,  political  or  social,  the  term  Bvbject^  as  more 
suited  to  their  peculiar  local  institutions.  But,  in  the  writers 
of  other  nations,  and  under  systems  of  polity  deemed  less 
liberal  than  that  of  England,  we  find  the  term  citizen  famil- 
iarly reviving,  and  the  character  and  the  rights  and  duties 
that  term  implies,  particularly  defined.  Thus,  Vattel,  in  his 
4th  book,  has  a  cliapter,  (caj^.  6th,)  the  title  of  which  is : 
"  The  concern  a  nation  may  have  ui  the  actions  of  her  citi- 
zens." A  few  words  from  the  text  of  that  chapter  will  show 
the  apprehension  of  this  author  in  relation  to  this  term. 
"  Private  pensons,"  says  he,  "  who  are  members  of  one  nation, 
may  offend  and  ill-treat  the  citizens  of  another ;  it  remains 
for  us  to  examine  what  share  a  state  may  have  in  the  actions 
of  her  citizens,  and  what  are  the  rights  and  obligations  of 
sovereigns  in  that  re8})ect."  And  again :  *'  Whoever  uses  a 
citizen  ill,  indirectly  offends  the  state,  which  is  bound  to  pro- 
tect this  citizen.''  The  meaning  of  the  term  ^citizen  rti(iQ 
or  subject^  in  the  apprehension  of  English  jurists,  as  ^ 
indicating  persons  in  their  natural  character,  in  contradis- 
tinction to  artificial  or  fictitious  persons  created  by  law,  is 
further  elucidated  by  those  jurists,  in  their  treatises  upon  the 
origin  and  capacities  and  objects  of  those  artificial  persons 
designated  by  the  name  of  corporations.  Thus,  Mr.  Justice 
Blackstone,  in  the  18th  chapter  of  his  1st  volume,  holds  this 
language:  "We  have  hitherto  considered  persons  in  their  nat- 
ural capacities,  and  have  treated  of  their  rights  and  duties. 
But,  as  all  personal  rights  die  with  the  person ;  and,  as  the 
necessary  forms  of  investing  a  series  of  individuals,  one  after 
another,  with  the  same  identical  rights,  would  be  inconvenient, 
if  not  impracticable ;  it  has  been  found  necessary,  when  it  is 
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for  the  advantage  of  the  public  to  have  any  particular  rights 
kept  on  foot  and  continued,  to  constitute  artificial  persons, 
who  maintain  a  perpetual  succession,  and  enjoy  a  kind  of 
legal  immortality.  These  artificial  persons  are  called  corpo- 
rations" 

This  same  distinguished  writer,  in  the  first  book  of  his  Com- 
mentaries, p.  123,  says,  ^'  The  rights  of  persons  are  such  as 
concern  and  are  annexed  to  the  persons  of  men,  and  when  the 
person  to  whom  they  are  due  is  regarded,  are  called  simply 
rights ;  but  when  we  consider  the  person  from  whom  they 
are  due,  they  are  then  denominated,  duties."  And  again, 
cap.  10th  of  the  same  book,  treating  of  the  People,  he  says, 
"  The  people  are  either  aliens,  that  is,  born  out  of  the  domin- 
ions or  allegiance  of  the  crown ;  or  natives,  that  is,  such  as 
are  born  within  it."  Under  our  own  systems  of  polity,  the 
term,  citizen,  implying  the  same  or  similar  relations  to  the 
government  and  to  society  which  appertain  to  the  term,  sub- 
ject, in  England,  is  familiar  to  all.  Under  either  system,  the 
terra  used  is  designed  to  apply  to  man  in  his  individual  char- 
acter, and  to  his  natural  capacities  ;  to  a  being,  or  agent,  pos- 
sessing social  and  political  rights,  and  sustaining  social,  polit- 
ical, and  moral  obligations.  It  is  in  this  acceptation  only, 
therefore,  that  the  term  citizen  in  the  article  of  the  Consti- 
tution, can  be  received  and  understood.  When  distributing 
the  judicial  power,  that  article  extends  it  to  controversies 
between  citizens  of  different  States.  This  must  mean  the 
natural  physical  beings  composing  those  separate  communi- 
ties, and  can,  by  no  violence  of  interpretation,  be  made  to 
signify  artificial,  incorporeal,  theoretical,  and  invisible  crea- 
tions. A  corporation,  therefore,  being  not  a  natural  person, 
but  a  mere  creature  of  the  mind,  invisible  and  intangible, 
cannot  be  a  citizen  of  a  State,  or  of  the  United  States,  and 
cannot  fall  within  the  terms  or  the  power  of  the  above-men- 
tioned article,  and  can  therefore  neither  plead  nor  be  im- 
pleaded in  the  courts  of  the  United  States.  A*gainst  this 
♦QQT  position  it  may  be  urged,  that  the  *converse  thereof 
J  has  been  ruled  by  this  court,  and  that  this  matter  is 
no  longer  open  for  question.  In  answer  to  such  an  argument, 
I  would  reply,  that  this  is  a  matter  involving  a  construction 
of  the  Constitution,  and  that  wherever  the  construction  or 
the  integrity  of  that  sacred  instrument  is  involved,  I  can  hold 
myself  trammelled  by  no  precedent  or  number  of  precedents. 
That  instrument  is  above  all  precedents ;  and  its  integrity 
every  one  is  bound  to  vindicate  against  any  number  of  pre- 
cedents, if  believed  to  trench  upon  its  supremacy.  Let  us 
examine  into  what  this  court  has  propounded  in  reference  to 
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its  jurisdiction  in  cases  in  which  corporations  have  been  par- 
ties ;  and  endeavor  to  ascertain  the  influence  that  may  be 
claimed  for  what  they  have  heretofore  ruled  in  support  of 
such  jurisdiction.  The  first  instance  in  which  this  question 
was  brought  directly  before  this  court,  was  that  of  the  Bank 
of  the  United  States  v.  Deveaux^  5  Cranch,  61.  An  examina- 
tion of  this  case  will  present  a  striking  instance  of  the  error 
into  which  the  strongest  minds  may  be  led,  whenever  they 
shall  depart  from  the  plain,  common  acceptation  of  terms,  or 
from  well  ascertained  truths,  for  the  attainment  of  conclusions, 
which  the  subtlest  ingenuity  is  incompetent  to  sustain.  This 
criticism  upon  the  decision  in  the  case  of  the  Bank  v.  Deveauxy 
may  perhaps  be  shielded  from  the  charge  of  presumptuous- 
ness,  by  a  subsequent  decision  of  this  court,  hereafter  to  be 
mentioned.  In  the  former  ease,  the  Bank  of  the  United 
States,  a  corporation  created  by  Congress,  was  the  party 
plaintiff,  and  upon  the  question  of  the  cai)aeity  of  such  a 
party  to  sue  in  the  courts  of  the  United  States,  this  court 
said,  in  reference  to  that  question,  "  The  jurisdiction  of  this 
court  being  limited,  so  far  as  respects  the  character  of  the 
parties  in  this  particular  case,  to  controversies  between  citi- 
zens of  different  States,  both  parties  must  be  citizens,  to  come 
within  the  description.  That  invisible,  intangible,  and  arti- 
ficial being,  that  mere  legal  entity,  a  corporation  aggregate, 
is  certainly  not  a  citizen,  and  consequently  cannot  sue  or  be 
sued  in  the  courts  of  the  United  States,  unless  the  rights  of 
the  members  in  this  respect  can  be  exercised  in  their  corpo- 
rate name.  If  the  corporation  be  considered  as  a  mere  faculty, 
and  not  as  a  company  of  individuals,  who,  in  transacting  their 
business,  may  use  a  legal  name,  they  must  be  excluded  from 
the  courts  of  the  Union."  The  court  having  shown  the  neces- 
sity for  citizenship  in  both  parties,  in  order  to  give  jurisdic- 
tion ;  having  shown  farther,  from  the  nature  of  corporations, 
their  absolute  incompatibility  with  citizenship,  attempts  some 
qualification  of  these  indisputable  and  clearly  stated  positions, 
which,  if  intelligible  at  all,  must  be  taken  as  wholly  subver- 
sive of  the  positions  so  laid  down.  After  stating  the  requisite 
of  citizenship,  and  showing  that  a  *corporation  cannot  r*-i  aa 
be  a  citizen,  "  and  consequently  that  it  cannot  sue  or  L 
be  sued  in  the  courts  of  the  United  States,"  the  court  goes 
on  to  add,  "  unless  the  rights  of  the  members  can  be  exercised 
in  their  corporate  name."  Now,  it  is  submitted  that  it  is  in 
this  mode  only,  viz.  in  their  corporate  name,  that  the  rights 
of  the  members  can  be  exercised ;  that  it  is  this  which  con- 
stitutes the  character,  and  being,  and  functions  of  a  corpora- 
tion.    If  it  is  meant  beyond  this,  that  each  member,  or  the 

107 


100  SUPREMK  COURT. 

Rundle  et  ai.  i*.  Delaware  and  Rariton  Canal  Company. 


separate  members,  or  a  portion  of  them,  can  take  to  them- 
selves the  character  and  functions  of  the  aggregate  and  merely 
legal  being,  then  the  corporation  would  be  dissolved ;  its 
unity  and  perpetuity,  the  essential  features  of  its  nature,  and 
the  great  objects  of  its  existence,  would  be  at  an  end.  It 
would  present  the  anomaly  of  a  being  existing  and  not  exist- 
ing at  the  same  time.  This  strange  and  obscure  (lualification, 
attempted  by  the  court,  of  the  clear,  legal  principles  pre- 
viously announced  by  them,  forms  the  introduction  to,  and 
apolog}*^  for,  the  proceeding,  adopted  by  them,  by  which  they 
undertook  to  adjudicate  upon  the  rights  of  the  corporation, 
through  the  supposed  citizenship  of  the  individuals  interested 
in  that  corporation.  They  assert  the  power  to  look  beyond 
the  corporation,  to  presume  or  to  ascertain  the  residence  of 
the  individuals  com^Kising  it,  and  to  model  their  decision 
upon  that  foundation.  In  other  words,  they  affirm  that  in 
an  action  at  law,  the  purely  legal  rights,  asserted  by  one  of 
the  parties  upon  the  record,  may  be  maintained  by  showing 
or  presuming  that  these  rights  are  vested  in  some  other  per- 
son who  is  no  party  to  the  controversy  before  them. 

Thus  stood  the  decision  of  the  Bank  of  the  United  States  v. 
DevetiHx^  wholly  irreconcilable  with  correct  definition,  and  a 
puzzle  to  professional  apprehension,  until  it  was  encountered 
by  this  court,  in  the  decision  of  the  Lovisville  and  CwHnnati 
Railroad  Company  v.  Letson^  reported  in  2  How.,  497.  In 
the  latter  decision,  tlie  court,  unable  to  untie  the  judicial 
entanglement  of  the  Bank  and  Deveaux,  seem  to  have  a{>- 
plied  to  it  the  sword  of  the  conqueror;  but,  unfortunately, 
in  the  blow  which  they  have  dealt  at  the  ligature  which  per- 
plexed them,  they  have  severed  a  jiortion  of  the  temple  itself. 
They  have  not  only  contravened  all  the  ki^iown  definitions  and 
adjudications  with  respect  to  the  nature  of  corporations,  but 
they  have  repudiated  the  doctrines  of  the  civilians  as  to  what 
is  imported  by  the  term  subject  or  citizen^  and  repealed,  at  the 
same  time,  that  restriction  in  the  Constitution  which  limited 
the  jurisdicticm  of  the  courts  of  the  United  States  to  contro- 
versies between  "citizens  of  different  States."  They  have  as- 
serted that,  '*  a  corporation  created  by,  and  transacting  busi- 
ness in  a  State,  is  to  be  deemed  an  inhabitant  of  the  State, 
*10n  ^^P^^^®  ^^  being  treated  *as  a  citizen,  for  all  the  pur- 
J  poses  of  suing  and  being  sued,  and  that  an  averment 
of  the  facts  of  its  creation,  and  the  place  of  transacting  it« 
business,  is  sufficient  to  give  the  circuit  courts  jurisdiction." 

The  first  thing  which  strikes  attention,  in  the  position  thus 
affirmed,  is  the  want  of  precision  and  perspicuity  in  its  terms. 
The  court  affirm  that  a  corporation  created  by  and  transact- 
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ing  business  within  a  State,  is  to  be  deemed  an  inhabitant 
of  that  State.  But  the  article  of  the  Constitution  does  not 
make  inhabitancy  a  requisite  of  the  condition  of  suing  or 
being  sued ;  that  requisite  is  citizenship.  Moreover,  although 
citizenship  implies  the  right  of  residence,  the  latter  by  n<> 
means  implies  citizenship.  Again,  it  is  said  tliat  these  coy- 
porations  may  be  treated  as  citizens,  for  the  pur[>o8e  of  suinp: 
or  being  sued.  Even  if  the  distinction  here  attempted  weie 
comprehensible,  it  would  be  a  sufficient  reply  to  it,  that  the 
Constitution  does  not  provide  that  those  who  ma)'  be  treated 
:i8  citizens,  may  sue  or  be  sued,  but  that  the  jurisdiction  shall 
be  limited  to  citizens  only  ;  citizens  in  right  and  in  fact.  The 
distinction  attempted  seems  to  be  without  meaning,  for  the 
Constitution  or  the  laws  nowhere  define  such  a  being  as  a 
(/U4isi  citizen,  to  be  called  into  existence  for  particular  j)ur- 
poses ;  a  being  without  any  of  the  attributes  of  citizenshi]), 
but  the  one  for  which  he  may  be  temj)orarily  and  arbitrarily 
created,  and  to  be  dismissed  from  existence  the  moment  the 
])articular  purposes  of  his  creation  shall  have  been  answered. 
In  a  political,  or  legal  sense,  none  can  be  treated  or  dealt  with 
by  the  government  as  citizens,  but  those  who  are  citizens  in 
reality.  It  would  follow,  then,  by  necessary  induction,  from 
the  argument  of  the  court,  that  as  a  corporation  must  be 
treated  as  a  citizen,  it  must  be  so  treated  to  all  intents  and 
])urposes,  because  it  is  a  citizen.  Each  citizen  (if  not  under 
old  governments)  certainly  does,  under  our  system  of  polity, 
possess  the  same  rights  and  faculties,  and  sustain  the  same 
obligations,  political,  social,  and  moral,  which  appertain  to 
each  of  his  fellow-citizens.  As  a  citizen,  then,  of  a  State,  or 
of  the  United  States,  a  corporation  would  be  eligible  to  the 
State  or  Federal  legislatures ;  and  if  created  by  either  the 
State  or  Federal  governments,  might,  as  a  native-born  citi- 
zen, aspire  to  the  office  of  President  of  the  I'nited  States — 
or  to  the  command  of  armies,  or  fleets,  in  which  last  example, 
so  far  as  the  character  of  the  commander  would  fortn  a  part 
of  it,  we  should  have  the  poetical  romance  of  the  spectre 
ship  realized  in  our  republic.  And  should  this  incorporeal 
and  invisible  commander  not  acquit  himself  in  color  or  in 
conduct,  we  might  see  him,  provided  his  arrest  were  practi- 
cable, sent  to  answer  his  delinquencies  before  a  court-martial, 
and  subjected  to  the  penalties  *of  the  article.s  of  war.  r*-iA.7 
Sir  Edward  Coke  has  declared,  that  a  corporation  L 
cannot  commit  treason,  felony,  or  other  crime  ;  neither  is  it 
capable  of  suffering  a  traitor's  or  felon's  punishment ;  for  it 
is  not  liable  to  corporeal  penalties — that  it  can  perform  no 
personal  duties,  for  it  cannot  take  an  oath  for  the  due  execu- 
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tion  of  an  ofSce  ;  neither  can  it  be  arrested  or  committed  to 
prison,  for  its  existence  being  ideal,  no  man  can  arrest  it ; 
neither  can  it  be  excommunicated,  for  it  has  no  soul.  But 
these  doctrines  of  Lord  Coke  were  founded  upon  an  appre- 
hension of  the  law  now  treated  as  antiquated  and  obsolete. 
His  lordship  did  not  anticipate  an  improvement  by  which  a 
corporation  could  be  transformed  into  a  citizen,  and  by  that 
transformation  be  given  a  physical  existence,  and  endowed 
with  soul  and  body  too.  The  incongruities  here  attempted 
to  be  shown  as  necessarily  deducible  &om  the  decisions  of  the 
cases  of  the  Bank  of  the  United  States  v.  Deveanx^  and  of  the 
Cincinnati  and  Louisville  Railroad  Company  v.  Letson^  afford 
some  illustration  of  the  effects  which  must  ever  follow  a  de- 
parture from  the  settled  principles  of  the  law.  These  prin- 
ciples are  always  traceable  to  a  wise  and  deeply  founded 
experience ;  they  are,  therefore,  ever  consentaneous,  and  in 
harmony  with  themselves  and  with  reason ;  and  whenever 
abandoned  as  guides  to  the  judicial  course,  the  aberration  must 
lead  to  bewildering  uncertainty  and  confusion.  Conducted 
by  these  principles,  consecrated  both  by  time  and  the  obe- 
dience of  sages,  I  am  brought  to  the  following  conclusions : 
1st.  That  by  no  sound  or  reasonable  interpretation,  can  a 
corporation,  a  mere  faculty  in  law,  be  transformed  into  a  citi- 
zen, or  treated  as  a  citizen.  2d.  That  the  second  section  of 
the  third  article  of  the  Constitution,  investing  the  courts  of 
the  United  States  with  jurisdiction  in  controversies  between 
citizens  of  different  States,  cannot  be  made  to  embrace  con- 
troversies to  which  corporations  and  not  citizens  are  parties  : 
and  that  the  assumption,  by  those  courts,  of  jurisdiction  in 
such  cases,  must  involve  a  palpable  infraction  of  the  article 
and  section  just  referred  to.  8d.  That  in  the  cause  before  us, 
tlie  party  defendant  in  the  Circuit  Court  having  been  a  cor- 
poration aggregate,  created  by  the  State  of  New  Jersey,  the 
Circuit  Court  could  not  properly  take  cognizance  thereof ; 
and,  therefore,  this  cause  should  be  remanded  to  the  Circuit 
(^ourt,  with  directions  that  it  be  dismissed  for  the  want  of 
jurisdiction. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 

*1031  *I^^s^^'^^  ^^  New  Jersey,  and  was  argued  by  counsel. 
J  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed  with  costs. 
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Ik  be  Thomas  Kaine,  an  alleged  Fugitive  fbom 

Great  Britain. 

Under  the  tenth  article  of  the  treaty  of  1842,  between  the  United  States  and 
Great  Britain,  a  warrant  was  issued  by  a  commissioner,  at  the  instance  of 
the  British  Consul,  for  the  apprehension  of  a  person  who,  it  was  alleged, 
had  committed  an  assault,  with  intent  to  murder,  in  Ireland.^ 

llie  piTson  being  arrested,  the  Commissioner  ordered  him  to  be  committed, 
for  the  purpose  of  abiding  the  order  of  the  President  of  the  United  States.* 

A  halmm  corpus  was  then  issued  by  the  Circuit  Court  of  the  United  States,  the 
District  Judge  presiding,  when,  after  a  hearing,  the  writ  was  dismissed,  and 
the  prisoner  remanded  to  custody. 

A  petition  was  then  presented  to  the  Circuit  Judge,  at  his  chambers,  addressed 
to  the  Justices  of  the  Supreme  Court,  and  praying  for  a  writ  of  habeas  corpus , 
which  was  referred  by  the  Circuit  Judge,  after  a  hearing,  to  the  Justices 
of  the  Supreme  Court,  in  bank,  at  the  commencement  of  the  next  term 
thereof. 

At  the  meeting  of  the  court,  a  motion  was  made,  with  the  papers  and  proceed- 
ings presented  to  the  Circuit  Judge  annexed  to  the  petition,  for  writs  of 
habeas  corjms  and  certiorari  to  bring  up  the  defendant  and  the  record  from 
the  Circuit  Court,  for  the  purpose  of  having  the  decision  of  that  court 
examined. 

The  motion  was  refused ;  the  writs  prayed  for  denied,  and  the  petition  dis- 
missed.^ 

On  the  14th  of  June,  1852,  Anthony  Barclay,  the  British 
Consul  at  New  York,  addressed  to  Samuel  R.  Betts,  Judge 
of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  to  any  commissioners  authorized 
to  perform  judicial  duties  in  the  matter,  a  requisition  and 
complaint.  It  set  forth,  that  it  had  been  represented  to  Mr. 
Barclay,  and  was  believed  by  him,  that  one  Thomas  Kane,  or 

*  The  demand  would,  more  properly,  Wiegand,  Id.,  370 ;  Re  Fowler,  18  Id., 

have  been  made  by  the  British  gov-  4i%;  In  re  Wahl,  16  Id.,  334. 

ernnient,  directly  upon   the  govern-  •  8.c.,3Blatchf.,  1.  Dibtinouisued 

ment  of  the  United  States.    Ex  parte  and  explained.     Ex  parte  Clarke,  10 

Ihifbron,  12  N.  Y.  Leg.  Obs.,  66;  ^fat'  Otto,  402.   Reviewed.    Ex  parte  Yer- 

ter  of  Farpz,  7  Abb.  (N.  Y.)  Pr.  N.  8.,  ger,  8  Wall.,  99-101.    Relied  on  in 

84;  V.  c,  7  Biatclif.,  34.    To  the  con-  dis.  op.  Ex  parte  Wells,  18  How.,  328. 

trary,  see  Re  Ross,  2  Bond,  262;  Re  Cited.      Ex   parte     Vailandigham,    1 

Kellf^,  2  Low..  339;   Re  Dugan,  Id.,  Wall.,  263;   Ex  parte  Lange,  18  Id., 

:m.  166 ;  Ex  parte  Virginia,  10  Otto,  341 ; 

•2  Where    an    extradition    case    is  Hyatt  v.  Allen,  64  Cal.,  364 ;  State  ex 

brought  before  a  United  States  com-  rel  De  Bugs  v.  Judges  frc,  32  La.  Ann., 

missioner,  and   legal  and  competent  1262. 

evidence  is  produced  before  him  re-  As  to  the  jurisdiction  of  the  8u- 

lating  to  the  charge  against  the  pris-  preme  Court  to  review  the  decision  of 

oner,  it  is  his  judicial  duty  to  judge  a  circuit  court  by  means  of  the  writ 

of  tlie  effect  of  the  evidence,  and  no  of  habeas  corpus  aided  by  the  writ  of 

other  judicial  officer  has  any  power  certiorari,    see    Barry   v.    Mercuri,  6 

to  review  his  action  thereon.   Be  Van-  How.,  103 ;  Ex  parte  Yerger,  8  Wall., 

dervelpen,  14  Blatchf .,  137 ;  Ex  parte  86 ;  Ex  parte  Rowland,  1  U.  S.  Sup. 

Ct.  Reporter,  607. 
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Kaine,  or  Cain,  then  of  Cooleen,  in  Ireland,  did,  on  or  about 
the  fifth  of  April,- 1851,  fire  a  pistol  at  one  James  Balfe,  with 
intent  to  murder  him ;  that  a  warrant  to  apprehend  him  was 
issued  by  a  justice  of  tlie  peace,  but  that  said  Kaine  had 
absconded  and  fled  to  the  United  States.  The  requisition 
further  stated,  that  the  crime  of  wliich  he  had  been  guilty 
would  have  justified  his  apprehension  and  commitment  if  it 
had  been  committed  within  the  United  States.  It  then  asked 
that  a  warrant  for  his  apprehension  might  be  issued,  to  the 
end  that  the  evidence  of  criminality  may  be  heard  and  con- 
sidered; and  if,  on  such  hearing,  the  evidence  should  be 
deemed  sufficient,  that  it  should  be  certified  to  the  proper 
executive  authority,  in  order  that  a  warrant  might  issue  for 
the  surrender  of  such  fugitive,  under  the  treaty  between  the 
United  States  and  Great  Britain. 

*1041       *The  truth  of  this  complaint  was  sworn  to  by  Mr. 
J  Barcla}'. 

Kaine  was  arrested  and  brought  before  Joseph  Bridgham, 
a  Commissioner  of  the  United  States,  at  New  York. 

The  case  was  heard  before  the  Commissioner,  who  decided, 
on  the  23d  of  June,  that  the  evidence  was  sufficient  in  law 
to  justify  the  commitment  of  Kaine,  upon  the  charge  of 
assault  with  intent  to  commit  murder ;  and  ordered  that  the 
prisoner  should  be  committed,  to  abide  the  order  of  the 
President  of  the  United  States. 

A  writ  of  habeas  corpus  was  sued  out,  and  allowed  by 
Judge  Betts.  The  writ  was  returnable  to  the  Circuit  Court 
of  the  United  States ;  and,  on  the  3d  of  July,  Judge  Betts, 
the  District  Judge,  then  sitting  alone  in  the  Circuit  Court, 
decided  that  the  writ  should  be  dismissed  and  the  prisoner 
be  remanded  to  the  custody  of  the  marahal. 

On  the  17th  of  July,  the  Acting  Secretary  of  State  issued 
a  warrant,  directing  the  marshal  to  deliver  up  Kaine  to  the 
British  Consul. 

On  the  22d  of  July,  Kaine  presented  a  petition  to  Mr.  Jus- 
tice Nelson,  at  his  chambers,  praying  for  a  writ  of  habeas 
corpus.  The  petition,  although  handed  to  Mr.  Justice  Nel- 
son, was  addressed  to  the  Justices  of  the  Supreme  (^ourt  of 
the  United  States,  which  was  not  then  in  session. 

On  the  3d  of  August,  Mr.  Justice  Nelson  allowed  the  writ, 
and  made  it  returnable  on  the  11th. 

The  marshal,  in  his  return,  stated  the  above  facts,  when, 
on  the  same  day,  Mr.  Justice  Nelson  ordered  as  follows : 

"The  marshal  having  made  the  within  return.  Ordered 
that,  in  consequence  of  the  difficult  and  important  questions 
involved  in  the  case,  it  be  heard  before  all  the  Justices  of  the 
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Supreme  Court  in  bank,  at  the  commencement  of  the  next 
term  thereof ;  and  that,  in  the  mean  time,  the  prisoner  remain 
in  the  custody  of  the  said  marshal." 

A  motion  was  made  in  this  court  for  a  certiorari^  to  bring 
up  the  proceedings  of  the  Circuit  Court,  when  holden  by 
Judge  Betts,  which  were  printed,  and  ready  to  be  used  if  the 
writ  should  be  ordered. 

In  this  condition  of  the  case,  the  court  passed  the  follow- 
ing order. 

On  consideration  of  the  petition  filed  in  this  cause  yester- 
day, and  of  the  arguments  of  counsel  thereupon  had,  as  well 
in  support  of  the  application  as  against  it,  it  is  now  here 
ordered  by  the  court,  that  counsel  have  leave  to  argue  the 
following  questions,  to  wit: 

1.  Has  this  court  jurisdiction  upon  the  case,  as  certified 
by  Judge  Nelson  ? 

*2.  Can  a  certiorari  issue  to  bring  up  the  proceed-  r«i  nc 
ings  in  the  Circuit  Court  ?  L 

3.  Assuming  the  court  to  have  jurisdiction,  and  the  pro- 
ceedings in  the  Circuit  Court  to  be  legally  before  this  court, 
is  the  party  entitled  to  be  discharged  ? 

And  it  is  further  ordered  by  the  court,  that  the  same  be, 
and  hereby  are,  set  down  for  argument  on  the  first  Monday 
of  January  next. 

The  unusual  length  of  the  opinions  delivered  by  the  Judges 
prevents  the  Reporter  from  inserting  the  arguments  of  coun- 
sel, which  he  would  wish  t4)  do. 

The  case  was  argued  by  Mr.  Busteed  and  -Mr.  Brady^  for 
the  petitioner,  no  counsel  appearing  on  the  other  side. 

As  the  opinions  refer  to  a  particular  part  of  the  proceedings 
and  evidence  below,  it  is  necessary  to  insert  the  following. 

Warrant.     To  John  M,  UiyginBon^  JEsq.y  Sulh-Impector^  and 

his  Assistants^  this  to  execute. 

County  of  Westmeath,  to  wit : 

Whereas,  complaint  on  oath  has  been  made  before  her 
majesty's  justices  of  the  peace,  of  and  for  the  said  county  of 
Westmeath,  at  Ballinlober,  on  this  day,  that  one  Thomas 
Kane  did,  at  Cooleen,  in  said  county  of  Westmeath,  on  this 
fifth  day  of  April,  instant,  feloniously  and  maliciously  fire  a 
pistol,  loaded  with  powder  and  lead,  at  one  James  Balfe,  with 
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the  intent  to  murder  him,  and  did  then  and  there  wound  the 
aforesaid  James  Balfe : 

These  are,  therefore,  in  her  majesty's  name,  to  charge  and 
command  you,  immediately  on  receipt  thereof,  to  apprehend 
and  bring  before  some  of  her  majesty's  justices  of  the  peace, 
of  and  for  said  county,  the  body  of  the  aforesaid  Thomas 
Kane,  to  answer  the  complaint,  and  to  be  further  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal,  this  5th  day  of  April,  1851. 

Jas.  Featherston,  J.  P.  [seal.] 

To  Sub-Constable  Martin  Meagher  and  his  lawful  assist- 
ants, this  warrant  legally  to  execute. 

J.  M.  HiGOiNSON,  3d  S.  L 

MoATE,  5th  April,  1851. 
Endeavored  to  execute  same  on  the  11th  and  12th  of  April, 
'51,  at  Livei'pool,  without  effect. 

Martin  Meagher,  A.  O. 

♦lOfil       *Endeavored  to  execute  this  warrant  on  the  night 

J  of  the  29th  instant,  with  J.  M.  Higginson,  Esq.,  S.  I., 

and  party;  did  not  succeed.    James  Green,  Head  Constable. 

Do.     do.     on  the  7th  June,  1851.  Moate,  May  30th,  '51. 

J.  G.,  IT.  O,  This  warrant  endeavored 

Endeavored  to  be  executed  on  the  to  be  executed  on  the 

6th  July,  '51,  by  morning  of  the   16th 

Jas.  Moore,  (7.  November,   '51,  Avith- 

Do.  Oct.  16.    I  J  p    ff  O  ^"^  effect. 

Do.    do.    28.  J    '   ^"     '     *  Endeavored   to  execute 

Do.  Nov.  10,  '61.     M.  M.,  A.  C,  this  warrant  on  Thos. 

Do.  Nov.  25,  '51.     J.  Malon,  S.  C.  Kane,    night    of    the 

Do.  Nov.  29,  '51.    A.  C.  Meagher  29th  Feb.,  '52,  with- 

and  party.  out  effect. 

M.  CosTiGAN,  Comt, 

Do.  Dec.  21st.     M.  Costigan,  C.  Endeavored  to  execute 

Do.  do.  27th.  this  warrant,  night  of 

Do.  do.  12th  Jan'y,  '52.  the  13th  March,  '52, 

A.  C.  Meagher  and  party.  without  effect. 

Do.  22d  Feb.,  '52.  By  Sub-Inspr.  M.  Costigan,  Const 
and  party. 

Borough  op  Liverpool,  to  wit : 

Whereas,  proof  upon  oath  hath  this  day  been  made  before 
me,  one  of  her  majesty's  justices  of  the  peace  for  the  said  bor- 
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ough,  that  the  name,  Jaiues  Featherstou,  to  the  within  war- 
rant subscribed,  is  of  the  handwriting  of  the  justice  of  the 
peace  within  mentioned.  I  do  hereby  authorize  Martin  Mea- 
gher, who  bringeth  to  me  this  warrant,  and  all  other  persons 
to  whom  it  was  originally  directed,  or  by  whom  it  may  law- 
fully be  executed,  and  also  all  constables  and  other  peace 
officers  of  the  said  borough  of  Liverpool,  to  execute  the  same 
within  the  said  late  mentioned  borough. 

Given  under  my  hand,  this  11th  day  of  April,  1851. 

K.  E.  Harvey. 

County  of  Westmeath,  to  wit : 

The  information  and  complaint  of  James  Balfe,  of  Shurock, 
farmer,  taken  5th  day  of  April,  in  the  year  of  our  Lord,  1851, 
before  the  undersigned,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  said  county  of  Westmeath,  who  saith,  that 
on  this  day,  (the  5th  day  of  April,)  I  was  ploughing  near  that 
part  of  the  land  of  Cooleen,  in  said  county  of  Westmeath, 
which  land  a  man  named  William  Stones  had  lately  been  dis- 
possessed of,  and  about  which  he  had  frequently  threatened 
me,  and  told  me  a  few  days  since  that  I  might  sow  it,  but  that 
I  should  not  *live  to  reap  it.  Saith,  about  the  hour  r»-iA»7 
of  12  o'clock  at  noon,  on  said  day,  a  man  named  *- 
Thomas  Cain,  or  Kain,  came  up  to  me  when  I  was  ploughing, 
armed  with  a  case  of  pistols.  On  coming  up  to  me  he  said  to 
me,  '  God  save  you  ;  are  you  Peter  Balfe  ?  '  I  said,  don't  you 
know  well  I  am  not,  Tom.  He  then  asked,  is  that  Stones' 
land?  I  said  not;  that  it  was  the  other  side  of  the  ditch. 
He  then  asked  me,  was  I  warned  to  have  nothing  to  do  with 
it,  (Stones'  land,)  and  I  said  not,  excejit  what  I  heard  from 
Stones.  *  He  then  said  he  came  to  warn  me,  and  asked  had  I 
a  prayer-book.  I  said  not.  Well,  I  have  one  myself ;  and  he 
took  both  pistols  in  one  hand,  and  took  a  prayer-book  out  of 
his  pocket  and  threw  it  on  the  ground  towards  me.  I  stooped 
to  take  it  up,  and  while  stooping  he  fired  one  of  the  pistols  at 
me ;  and  on  examining  my  person,  I  found  the  mark  of  a  bul- 
let and  twenty-seven  grains  of  shot  in  my  side,  just  under  my 
left  arm.  He  was  so  close  that  the  powder  discolored  my 
coat,  and  some  of  the  said  shot  marks  was  on  my  left  arm. 
I  then  jumped  up  and  ran  away,  and  he  followed  me  some 
distance ;  he  then  turned  back  towards  the  horses,  and  I  went 
into  John  Mularney's  house,  and  sent  for  the  horses.  I  saw 
no  more  of  him.     I  knew  him  well  for  some  years  back,  and 

I  kept  his  prayer-book.  ,  J^w^ 

James  x  Balfe. 

mark. 
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Sworn  before  me  the  day  and  year  first  mentioned,  at  Bal- 
lentubbe,  in  said  county  of  Westmeath,  this  5th  day  of  April, 
1851. 

James  Featherstojs,  h. 

I  certify  that  the  information,  copied  on  the  other  side 
hereof,  is  the  original  deposition  upon  which  the  ori^nal  war- 
rant has  been  issued  by  me  for  the  apprehension  of  Thomas 
Kaiu,  charged  with  shooting  at  James  Balfe,  of  Shurock,  in 
the  county  of  Westmeath,  with  intent  to  murder  him,  the  said 
James  Balfe  ;  and  I  further  certify,  that  the  said  copy  at  the 
other  side  hereof  is  a  true  copy  of  said  original  deposition. 

Dated  the  25th  day  of  May,  1852. 

Jas.  Featherston,  h. 

One  of  her  Majesty* s  Justices  of  the  Peace 
of  the  county  of  Westmealhy  in  Ireland. 

Witness  present — Martin  Meagher,  A.  O. 

The  following  opinion  was  delivered  by  Mr.  Justice  CA- 
TRON, in  which  Mr.  Justice  McLEAN,  Mr.  Justice  WAYNE, 
and  Mr.  Justice  GRIER,  coincided.  Mr.  Justice  CURTIS 
delivered  a  separate  opinion,  and  Mr.  Chief  Justice  TANEY, 
Mr.  Justice  DANIEL,  and  Mr.  Justice  NELSON,  dissented. 

♦108]     *Mr.  Justice  CATRON. 

The  facts  adduced  on  the  part  of  Kaine,  the  applicant  for 
our  interference,  show  that  a  complaint  was  made  out  in  due 
form  by  counsel,  at  the  instance  of  the  British  government, 
through  its  agents,  to  secure  the  surrender  of  the  fugitive ;  and 
that  Mr.  Barclay,  the  British  Consul  at  New  York,  was  spe- 
cially employed,  by  direct  authority  of  the  British  Minister, 
accredited  to  this  government,  to  tcake  the  proper  steps,  ac- 
cording to  the  tenth  article  of  the  treaty  of  1842  ;  and  further- 
more, an  officer  of  the  Irish  constabulary,  who  was  able  to 
identify  Kaine,  had  been  sent  to  Mr.  Barclay,  with  letters  from 
the  British  Home  Department,  to  assist  in  the  prosecution. 

In  pursuance  of  this  authority,  Mr.  Barclay  made  the  necea- 
sjiry  affidavit,  and  caused  Kaine  to  be  arrested  and  brought 
before  Joseph  Bridgham,  Esquire,  a  commissioner  appointed 
by  the  Circuit  Court  of  the  United  States,  for  the  Southern 
District  of  New  York ;  who  reports  the  principal  facts  pre- 
sented to  him,  as  having  occurred  in  Ireland,  as  follows :  *'  The 
original  warrant  in  this  case  was  issued  by  James  Feather- 
stonhaugh,  Esq.,  a  justice  of  the  peace  of  the  county  of  West- 
meath, Ireland,  in  which  county  the  alleged  crime  was  com- 
mitted. The  warrant  was  produced  before  me,  together  with 
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a  copy  of  the  informatiou  or  affidavit  upon  which  said  warrant 
was  issued,  said  copy  being  certified  according  to  the  act  of 
Congress,  by  the  justice  of  the  peace,  who  issued  the  warrant, 
and  attested  by  the  oath  of  the  witness  to  be  a  true  copy. 
James  Balfe,  the  witness  who  made  the  mformation  or  affi- 
davit, states,  ainoug  other  things,  ^  that  on  the  5th  day  of 
April,  1851,  he  was  ploughing  some  land  in  the  county  of 
Westmeath,  when  Thomas  Kaine  came  up  to  him,  armed  with 
a  case  of  pistols,  and  after  some  conversation  respecting  some 
land,  of  which  a  man  named  Stone  had  lately  been  dispossessed, 
and  respecting  which  the  witness  had  been  threatened,  said, 
that  he  came  to  warn  the  witness  Balfe  about  it,  and  asked  if 
he,  witness,  had  a  prayer-book ;  witness  said  that  he  had  not ; 
Kaine  then  said  that  be  had  one  himself,  and  threw  it  on  the 
ground  before  the  witness,  who  stooped  to  pick  it  up ;  that 
while  stooping,  Kaine  fired  one  of  the  pistols  at  him,  and  that 
on  examining  his  person  he  found  marks  of  a  bullet  and 
twenty-seven  shot  in  his  side,  just  under  his  left  arm ;  that 
he  then  fled,  and  that  Kaine  pursued  him  some  distance,  but 
finally  turned  back,  and  witness  saw  no  more  of  him/ 

^^  Upon  this  information  the  said  Featherstonhaugh,  justice 
of  the  peace  for  the  county  of  Westmeath,  granted  his  warrant, 
for  the  apprehension  of  Thomas  Kaine,  the  prisoner,  upon 
complaint  on  oath,  made  before  him,  that  the  prisoner  had 
feloniously  and  maliciously  fired  a  pistol,  loaded  with  powder 
and  *lead  at  the  said  James  Balfe,  with  intent  to  mur-  r«-i  nq 
der  him.  This  warrant,  dated  April  5, 1851,  was  imme-  *- 
diately  put  into  the  hands  of  one  Martin  Meagher,  constable 
of  Westmeath,  who  made  search  for  the  prisoner  and  was  un- 
able to  find  him,  or  to  execute  the  warrant.  The  said 
Meagher  was  produced  before  me,  as  a  witness,  and  testified, 
among  other  things,  that  he  was  acting  constable  of  the  Irish 
constabulary,  of  the  county  of  Westmeath,  in  Ireland,  and  had 
been  such  constable  for  several  years ;  that  he  knew  Thomas 
Kaine,  the  prisoner,  and  had  known  him  for  three  years  and 
upwards ;  that  he  had  received,  as  such  constable,  the  warrant 
before  mentioned,  to  execute  against  the  prisoner ;  that  it  was 
the  original  warrant ;  that  he  saw  James  Featherstonhaugh, 
the  magistrate,  execute  it,  and  that  he  knew  said  Feather- 
stonhaugh to  be  a  justice  of  the  peace  of  the  county  of  West- 
meath, in  Ireland." 

The  case  presented  to  us  shows  that  the  facts  here  stated 
are  correctly  made.  Nothing  is  found  in  the  proceedings 
before  us,  from  which  it  appears  that  our  government  took 
any  step  to  aid  the  British  authorities  in  arresting  and  com- 
mitting Kaine.    And  the  Attorney-General  declined  to  appear, 
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on  the  part  of  the  United  States  in  this  court,  in  opposition 
to  this  motion ;  nor  did  counsel  appear  on  behalf  of  the  British 
government,  the  argument  before  us  being  on  behalf  of  the 
fugitive  only. 

On  the  foregoing  state  of  facts  the  question  arises,  whether 
the  United  States  Commissioner  had  power  and  jurisdiction 
to  proceed  without  the  previous  authority  of  his  own  govern- 
ment. 

Several  obscurities  in  our  extradition  treaties  with  Great 
Britain  and  France  were  supposed  to  require  legislation,  on 
the  part  of  Congress,  to  secure  their  due  execution,  and  ac- 
cordingly the  act  of  August  12,  1848,  was  passed.  By  its 
provisions,  the  Judges  of  the  Supreme  Court,  and  those  of  the 
District  courts  of  the  United  States,  the  Judges  of  the  several 
State  courts,  and  also  Commissioners  appointed  for  the  pur- 
pose by  any  of  the  courts  of  the  United  States,  are  severally 
vested  with  power  and  jurisdiction  to  act,  on  complaint  made 
under  oath,  charging  a  person  with  having  committed  any  of 
the  crimes  enumerated  within  the  foreign  jurisdiction  ;  and 
to  issue  a  warrant  for  the  apprehension  of  the  person  charged, 
so  that  he  may  be  brought  before  such  Judge  or  Commissioner, 
to  the  end  that  the  evidence  of  criminality  may  be  heard  and 
considered;  and  if  it  be  deemed  sufficient  to  sustain  the 
charge,  under  the  provisions  of  the  treaty,  then  it  is  made  the 
duty  of  the  Judge  or  Commissioner,  to  certify  the  fact  of 
sufficiency,  together  with  a  copy  of  all  the  testimony  taken 
before  him,  to  the  Secretary  of  State,  so  that  a  warrant  may 
issue  by  the  Executive,  on  the  requisition  of  the  foreign  gov- 
*1101  ^^'^^^'^^i  through  its  proper  authorities,  *for  the  sur- 
J  render  of  the  fugitives.  And  the  person  charged  shall 
be  committed  to  jail,  and  there  remain  under  the  warrant  of 
the  Judge  or  Commissioner  until  the  surrender  shall  be  made. 

That  an  Executive  order  of  surrender  to  a  foreign  govern- 
ment is  purely  a  national  act,  is  not  open  to  controversy ; 
nor  can  it  be  doubted  that  this  executive  act  must  be  per- 
formed through  the  Secretary  of  State  by  order  of  our  Chief 
Magistrate  representing  this  nation.  But  it  does  not  follow 
that  Congress  is  excluded  from  vesting  authority  in  judicial 
magistrates  to  arrest  and  commit,  preparatory  to  a  surrender. 

The  treaty  with  Great  Britain  is  equally  binding  on  us  as 
the  act  of  Congress,  and  it  likewise  confers  jurisdiction  and 
authority  on  the  judges  and  magistrates  of  the  respective 
governments,  to  issue  warrants  for  the  apprehension  of  fugi- 
tives ;  and  for  hearing  and  considering  the  evidence  pro- 
duced against  them ;  and  also  provides,  that  the  committing 
magistrate  shall  certify  as  to  the  sufficiency  of  the  evidence, 
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to  the  executive  authority,  so  that  a  warrant  of  surrender 
may  issue.  But  we  are  here  more  particularly  considering 
the  first  and  third  sections  of  the  statute ;  they  are  merely 
explanatory  of  the  treaty,  and  altogether  consistent  with  it. 
Congress  was  scrupulously  careful,  neither  to  limit  or  extend 
the  treaty  stipulations.  According  to  the  terms  of  the  stat- 
ute, no  doubt  is  entertained  by  me,  that  the  judicial  magis- 
trates of  the  United  States,  designated  by  the  act,  are 
required  to  issue  warrants  and  cause  arrests  to  be  made,  at 
the  instance  of  the  foreign  government,  on  proof  of  crimi- 
nality, as  in  ordinary  cases  when  crimes  are  committed  within 
our  own  jurisdiction,  and  punishable  by  the  laws  of  the 
United  States. 

But  it  is  insisted  that,  as  these  acts,  in  cases  of  fugitives, 
must  be  done  in  conformity  to  a  treaty  of  one  nation  with 
another,  and  as  a  nation  can  only  act  through  the  supreme 
Executive  authority,  representing  the  nation,  the  Judges  and 
Commissioners  have  no  power  to  take  the  first  step  without 
being  authorized  to  do  so  by  the  President,  who  represents 
the  nation ;  and  that  the  agents  of  the  foreign  nation  have 
no  right  to  call  on  our  judicial  officers  to  act,  in  advance  of 
authority  from  the  President. 

On  the  other  hand,  it  is  supposed  that  the  judicial  magis- 
trate proceeds  in  obedience  to  the  treaty  and  act  of  Congress, 
by  which  he  is  invested  with  power  to  determine,  indepen- 
dent of  the  President's  commands,  on  the  authority  of  those 
who  apply  to  prosecute  the  fugitive;  and  that  he  must 
decide  for  himself,  before  the  warrant  issues,  whether  the 
prosecutor  has  the  authority  of  his  nation  to  demand  the 
warrant,  either  from  official  *station,  or  by  special  r*iii 
deputation,  in  some  satisfactory  form,  so  that  oppress  '- 
sion  of  the  party  accused  will  be  avoided. 

That  the  British  Consul  in  this  instance  had  the  authority 
of  his  government  to  demand  the  arrest  and  commitment, 
cannot  be  doubted;  nor  that  the  British  government  was, 
and  now  is,  seeking  the  surrender. 

Two  acts  of  Parliament  have  been  passed  to  carry  the 
treaty  of  1842  into  effect  in  the  British  dominions ;  one  in 
1843,  and  the  other  in  1846 ;  the  authority  of  which  is  in- 
voked as  expressing  the  true  construction  of  the  treaty. 
They  require  one  of  the  principal  secretaries  of  state  in  Eng- 
land, if  the  fugitive  is  found  in  England,  or  the  chief  Secre- 
tary of  the  Lord-Lieutenant  of  Ireland,  if  the  fugitive  is 
found  there,  or  if  found  in  a  colony  abroad,  the  officer 
administering  the  government  of  the  colony,  to  signify  that 
the  requisition  has  been  made,  and  to  require  all  magistrates 
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and  officers  of  justice  within  the  jurisdiction  where  the  requi- 
sition is  made,  to  aid  in  apprehending  the  person  accused, 
and  committing  him  for  the  purpose  of  being  delivered, 
according  to  the  provisions  of  the  treaty. 

The  British  acts  confer  authority  to  arrest  and  commit,  on 
judges  of  courts,  and  also  on  justices  of  the  peace,  and  infe- 
rior police  magistrates.  Our  acts  of  Congress  excluded  jus- 
tices of  the  peace  and  inferior  magistrates,  and  limits  the 
power  to  the  Judges  of  the  United  States  courts,  and  to 
Commissioners  appointed  for  the  purpose  by  them ;  and  to 
the  respective  State  Judges.  And  these,  as  already  declared, 
are,  in  my  opinion,  authorized  to  proceed  without  a  previous 
mandate  from  the  executive  department.  Nor  can  I  see  any 
good  reason  why  it  should  be  otherwise.  The  judicial  mag- 
istrate is  bound  to  decide  on  the  sufficiency  of  the  affidavits 
on  which  the  warrant  of  arrest  is  founded,  and  compelled  to 
determine  on  the  right  to  further  prosecute,  in  every  step  of 
the  proceeding ;  and  why  he  should  not  have  power  to  decide 
on  the  prosecutor's  authority  to  institute  the  proceeding,  it  is 
difficult  to  perceive. 

The  people  of  this  country  could  hardly  be  brought  to 
allow  an  interference  of  the  President  with  the  Judges  in 
any  degree.  The  experiment  was  made  during  Mr.  Aaams's 
administration,  in  1799,  and  signally  failed.  Jonathan  (or 
Nathan)  Bobbins  had  been  arrested  as  a  fugitive,  under  the 
27th  article  of  Jay's  treaty,  for  murder  in  the  British  fleet. 
He  was  imprisoned  at  Charleston  under  a  warrant  of  the 
District  Judge  of  South  Carolina,  and  had  been  confined 
six  months,  when  the  Secretary  of  State  addressed  a  letter  to 
the  Judge,  mentioning  that  application  had  been  made  by 
the  British  Minister  to  the  President,  for  the  delivery  of 
Robbius,  according  to  the  treaty.  The  letter  said — "The 
*1 1 21  President  advises  and  requests  you  to  deliver  him  *up." 
J  On  this  authority  the  prisoner  was  brought  before  the 
District  Court  on  habeas  corpus^  and  his  case  fairly  enough 
heard,  to  all  appearance,  from  the  accounts  we  now  have  of 
it;  and  the  Judge  ordered  the  surrender  in  the  following 
terms:  "I  do  therefore  order  and  command  the  marshal,  in 
whose  custody  the  prisoner  now  is,  to  deliver  the  body  of 
said  Nathan  Robbins,  alias  Thomas  Nash,  to  the  British  Con- 
sul, or  such  person  or  persons  as  he  shall  appoint  to  receive 
him." 

The  prisoner  was  accordingly  delivered  to  a  detachment  of 
federal  troops  stationed  there,  to  aid  in  the  surrender ;  and 
they  delivered  him  to  an  officer  of  the  Britisli  navy,  who  was 
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ready  to  receive  him  on  board  of  a  vessel  of  war,  in  wliich  he 
was  carried  away. 

That  the  Judge  acted  by  order  of  the  President,  and  in  aid 
of  the  executive  department,  was  never  disputed;  and  the 
then  administration  was  defended  on  the  ground  that  the 
treaty  was  a  compact  between  nations,  and  might  be  executed 
by  the  President  throughout ;  and  must  be  thus  executed  by 
him,  until  Congress  vested  the  courts  or  judges  with  power 
to  act  in  the  matter ;  which  had  not  been  done  in  that  in- 
stance.   5  Pet.  Ap.,  19;  7  Am.  L.  J.,  18. 

The  subject  was  brought  to  the  notice  of  the  House  of  Rep- 
resentatives in  Congress,  by  resolutions  impeaching  the  Presi- 
dent's conduct  in  Kobbin's  case,  and  where  Mr.  Marshall 
(afterwards  Chief  Justice  of  this  court)  made  a  speech  in  de- 
fence of  the  President's  coui-se,  having  much  celebrity  then 
and  since,  for  its  ability  and  astuteness.  But  a  great  majority 
of  the  people  of  this  country  were  opposed  to  the  doctrine 
that  the  President  could  arrest,  imprison,  and  surrender,  a 
fugitive,  and  thereby  execute  the  treaty  himself ;  and  they 
were  still  more  opposed  to  an  assumption  that  he  could  order 
the  courts  of  justice  to  execute  his  mandate,  as  this  would 
destroy  the  independence  of  the  judiciary,  in  cases  of  extradi- 
tion, and  which  example  might  be  made  a  precedent  for  simi- 
lar invasions  in  other  cases ;  and  from  that  day  to  this,  the 
judicial  power  has  acted  in  cases  of  extradition,  and  all  others, 
independent  of  executive  control. 

That  the  eventful  history  of  Kobbins's  case  had  a  control- 
ling influence  on  our  distinffuisbed  negotiator,  when  the 
treaty  of  1842  was  made  ;  ana  especially  on  Congress,  when 
it  passed  the  act  of  1848,  is^  as  I  suppose,  free  from  doubt. 
The  assumption  of  power  to  arrest,  imprison,  and  extrude,  on 
executive  warrants,  and  the  employment  of  a  judicial  magis- 
trate to  act  in  obedience  to  the  President's  commands,  where 
no  independence  existed,  or  could  exist,  had  most  materially 
aided  to  overthrow  the  administration  of  a  distinguished  revo- 
lutionary patriot,  *whose  honesty  of  purpose  no  fair-  r»iiQ 
minded  man  at  this  day  doubts.  Public  opinion  had  L 
settled  down  to  a  firm  resolve,  long  before  the  treaty  of  1842 
was  made,  that  so  dangerous  an  engine  of  oppression  as  secret 
proceedings  before  the  executive,  and  the  issuing  of  secret 
warrants  of  arrest,  founded  on  them,  and  long  imprisonments 
inflicted  under  such  warrants,  and  then,  an  extradition  with- 
out an  unbiased  hearing  before  an  independent  judiciary,  were 
highly  dangerous  to  liberty,  and  ought  never  to  be  allowed 
in  this  country.  Congress  obviously  proceeded  on  this  public 
opinion,  when  the  act  of  1848  was  passed,  and  therefore  re- 
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ferred  foreign  powers  to  the  judiciary  when  seeking  to  obtain 
the  warrant,  and  secure  the  commitment  of  the  fugitive; 
and  which  judicial  proceeding  was  intended  to  be  independ- 
ent of  executive  control,  and  in  advance  of  executive  action 
on  the  case.  And  such  has  been  the  construction  and  conse- 
quent practice,  under  the  act  of  Congress  and  treaty  by  our 
executive  department,  as  we  are  informed,  on  application  to 
that  department.  What  aid  the  executive  will  afford  to  a 
foreign  government  through  its  prosecuting  attorneys,  in 
cases  arising  under  treaties,  rests  with  itself,  and  not  with  us, 
as  it  acts  altogether  independent  of  the  judiciary. 

In  my  judgment  the  law  is  as  it  should  be.  The  treaty  of 
1842  settled  the  dividing  line  of  jurisdiction  between  the 
United  States  and  the  British  possessions  in  America,  from 
the  Atlantic  ocean  to  the  Rocky  Mountains.  On  either  side 
of  the  line,  in  great  part,  there  is  an  extensive  population ; 
escapes  of  criminals  from  the  juiisdiction  where  the  crime 
was  committed,  to  the  other,  must  often  occur ;  and  if  crimi- 
nals are  taken  at  all,  they  must  be  arrested  in  hot  pursuit, 
when  fleeing  from  justice.  To  do  so,  a  magistrate  must  be  at 
hand  to  issue  the  warrant,  cause  the  arrest  and  adjudge  the 
criminality.  If  Congress  had  declared  that  the  President 
should  first  be  applied  to  through  the  British  Minister,  and 
then  issue  his  mandate  to  the  judges  to  proceed  in  each  case, 
the  treaty  would  become  nugatory  in  most  instances ;  and  in 
the  entire  range  of  country  west  of  the  Rocky  Mountains,  and 
for  more  than  five  hundred  miles  on  this  side  of  it,  through- 
out the  great  western  plains,  no  arrests  could  be  made,  nor 
would  they  be  attempted. 

What  Great  Britain  has  done  by  its  legislation  cannot  con- 
trol our  decision  ;  we  must  abide  by  our  own  laws.  If  theirs 
are  inconvenient,  or  supposed  to  violate  the  spirit  of  the 
treaty,  it  is  the  duty  of  our  government  to  complain,  and  ask 
that  they  be  reformed. 

There  is  another  striking  consideration  that  must  have  had 
weight  with  our  government,  when  the  act  of  1848  was 
passed.  Judges  and  State  magistrates  arrest  and  commit  our 
*1141  **^^"  citizens,  *without  exception,  in  all  instances,  and 
J  for  every  grade  of  crime  and  offence  against  our  Stato 
and  Federal  laws ;  they  determine  on  the  rights  of  the  prose- 
cutor to  commence  the  proceeding ;  on  the  sufficiency  of  the 
affidavit  on  which  the  warrant  of  arrest  is  founded ;  on  the 
evidence  of  criminality  after  the  arrest  is  made ;  and  imprison 
or  take  bail  preparatory  to  a  trial  in  court.  Of  this  there  is  no 
complaint,  nor  any  supposed  danger  of  oppression,  as  the  writ 
of  habeas  corpus  promptly  corrects  all  irregularities.  Whv, 
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then,  should  a  foreign  criminal  be  more  tenderly  dealt  by  ? 
He,  too,  has  every  benefit  of  the  writ  of  habeas  corpus  ;  and 
furthermore  can  only  be  arrested  by  the  authority  of  his  own 
government ;  whereas,  our  citizens  can  be  arrested  at  the  in- 
stance of  any  person  making  the  proper  affidavit  that  the 
crime  had  been  committed  within  our  jurisdiction. 

This  country  is  open  to  all  men  who  wish  to  come  to  it. 
No  question,  or  demand  of  a  passport  meets  them  at  the 
border.  He  who  flees  from  crimes  committed  in  other 
countries,  like  all  others,  is  admitted ;  nor  can  the  common 
thief  be  reclaimed  by  any  foreign  power.  To  this  effect  we 
have  no  treaty.  But  it  is  certainly  due  to  our  own  citizens 
that  they  should  be  protected  against  murderers,  and  those 
who  attempt  to  murder ;  and  against  pirates,  house-burners, 
robbers,  and  foi-gers.  That  these  should  be  extruded,  on  the 
demands  of  a  foreign  government  where  the  crime  was  com- 
mitted, and  there  punished,  is  due  to  humanity.  Such  wicked 
and  dangerous  men  ought  not  to  remain  here.  The  case 
before  us  furnishes  a  striking  instance  of  our  dangerous  con- 
dition in  this  respect.  The  prisoner  successfully  resisted  and 
evaded  execution  of  process  on  him  by  the  civil  authority  in 
England,  to  which  he  fled  from  Ireland,  for  nearly  a  year,  and 
in  various  instances,  as  the  oflicial  returns  on  the  original 
warrant  show.  And  when  the  Circuit  Court  heard  his  case, 
the  Judge  tells  us  that  it  was  to  be  deplored  that,  during  the 
argument,  the  manifestations  by  the  crowd  thronging  the 
court,  to  resist  the  detention  of  the  prisoner,  should  be  sucli 
that  the  mai^hal  reported  to  the  court  he  could  not  venture 
to  remove  him  from  the  prison,  in  obedience  to  the  writ, 
without  an  armed  force ;  and  therefore  his  case  was  heard, 
from  necessity,  in  the  prisoner's  absence,  for  fear*' that  he 
would  be  rescued  from  the  custody  of  the  law  by  a  mob." 

It  also  appears,  that  when  the  warrant  of  the  Secretary  of 
State  was  delivered  to  the  British  consul  and  agent,  he  had 
to  delay,  and  could  not  ship  the  prisoner,  *•"  on  account  of  the 
expressed  belief  of  the  marshal,  of  the  necessity  of  an  armed, 
or  powerful  police  force,  to  counteract  outward  excitement 
and  threats  of  rescue." 

This  case  is  embarrassed  with  some  other  considerations. 
It  *is  urged  that  the  Commissioner  who  committed  r«i-ir 
Kaine  had  no  power,  because  he  had  not  been  specially  '- 
appointed  for  that  purpose.  The  Circuit  Court  held,  that 
the  order  of  appointment  covered  the  case  of  fugitives.  That 
the  order  conferred  on  this  special  magistrate  authority  to 
commit  in  all  other  criminal  cases,  to  the  full  extent  that  the 
United  States  Judges  have  authority,  is  admitted ;  and  that 
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he  was  a  magistrate  of  the  United  States  government,  within 
the  direct  term  of  the  treaty,  cannot  be  denied,  as  I  think. 
If  there  was  a  doubt,  however,  as  to  the  meaning  of  the 
order  of  appointment,  it  was  quite  easy  to  remedy  the  defect 
in  several  ways.  The  order  might  have  been  amended,  and 
a  new  commitment  made,  as  one  of  the  clerks  of  the  Federal 
Court  at  New  York  was  acting  as  Commissioner ;  or  either 
of  the  Judges  might  have  committed  the  defendant  in  the 
exercise  of  the  original  jurisdiction.  But  the  Circuit  Court 
has  construed  its  own  order,  nor  will  I  interfere  with  that 
construction. 

It  is  proper,  however,  to  say,  that  Commissioners,  acting 
under  orders  of  appointment,  couched  in  general  terms,  as 
tliis  is,  in  its  concluding  part,  have  executed  the  act  of  1848, 
without  any  one  supposing  they  wanted  power,  until  now ; 
nor  has  any  special  appointment  been  made,  to  the  mere  end 
of  executing  the  act,  by  any  court  of  the  United  States,  so 
far  as  I  know.  I  feel  quite  safe  in  saying,  that  it  has  not 
been  done  in  any  judicial  circuit  in  the  United  States. 

The  proof  that  Kaine  shot  Balfe,  with  an  intent  to  commit 
murder,  is  conclusive,  beyond  controversy,  if  competent ;  and 
the  only  question  that  can  arise  on  the  merits,  is,  whether 
the  copy  of  BaUe's  deposition,  received  by  Commissioner 
Bridgham,  was  admissible. 

It  is  objected,  ^Hhat  there  was  no  evidence  what  the  au- 
thority of  the  foreign  magistrate  was;  whether  to  issue 
warrants,  or  to  take  cognizance  of  offences,  and  of  what 
grade  of  offences."' 

The  Commissioner  held,  that  it  was  not  necessary  to  pro- 
duce the  commission  under  which  the  Irish  magistrate  held 
office,  and  acted,  nor  to  prove  its  contents,  proof  that  lie 
publicly  discharged  the  duties  being  primd  facie  evidence  of 
his  official  character ;  the  presumption  being,  that  if  a  man 
regularly  acts  in  a  public  office,  he  has  been  rightfully  ap- 
pointed. Meagher  proves  that  the  Irish  magistrate  thus 
acted,  and  his  proof  is  fortified  by  the  original  warrant  pro- 
duced by  him.    It  is  official  and  authentic  on  its  face. 

There  was  sufficient  evidence,  in  my  opinion,  before  the 
Commissioner,  to  establish  the  official  character  of  the  magis- 
trate, before  whom  Balfe 's  deposition  was  taken ;  and  that 
the  copy  proved  to  be  a  true  copy,  by  Meagher,  was  properly 
*1161  ^^^^^'^^^^  *under  the  2d  section  of  the  act  of  1848.  It 
*'  requires,  that  copies  shall  be  certified  under  the  hand 
of  the  person  issuing  the  warrant,  and  proved  to  be  true 
copies,  by  the  oath  of  the  party  producing  them.  And  I 
think  it  is  doubtful  whether  Congress  did  not  mean  to  say, 
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that  the  official  character  of  the  magistrate  should  be  primd 
facie  established  by  the  deposition  and  certificate,  without 
further  proof  of  his  authority. 

After  Kaine  had  been  committed  by  the  CommiBsioner,  the 
Circuit  Court  was  applied  to,  by  petition,  fur  writs  of  hahean 
earptu  and  certiorari^  to  bring  up  the  prisoner  and  proeee<l- 
ings  before  that  court.  The  writs  were  issued,  and  a  very 
thorough  examination  had  of  the  law  and  the  facts.  Tlie 
court  decided  that  the  commitn>ent  was,  in  all  respects,  legal 
and  proper,  concurred  with  the  Commissioner's  decision,  and 
ordered  the  prisoner  to  be  remanded  to  the  custody  of  the 
marshal,  under  the  commitment  of  the  Commissioner. 

The  opinion  and  judgment  of  the  Disti*ict  Judge,  who  pre- 
sided, are  before  us,  and  form  part  of  the  proceedings  pre- 
sented here ;  and  it  is  due  to  that  able  jurist  to  say,  tiiat  he 
brought  to  the  consideration  of  the  case  a  degree  of  patience, 
learning,  and  capacity  rai*ely  met  with,  and  which  no  other 
Judge  can  disregard  wihout  incurring  the  risk  of  error. 

After  this  careful  consideration  of  the  case,  in  o{)en  court, 
the  Circuit  Judge  granted  a  second  writ  of  habeas  corpus,  and 
thereby  stayed  the  warrant  for  Kaine's  extradition,  awarded 
by  the  Secretary  of  State,  and  which  had  been  delivered  to 
the  British  authorities;  and  the  matter  was  again  brought 
before  that  judge,  at  chambers,  but  not  deeming  it  proper  to 
act,  he  adjourned  the  proceeding,  as  presented  to  him,  into 
this  court ;  and  of  the  case  thus  presented,  we  are  called  on 
to  take  jurisdiction.  Cognizance  could  only  be  taken  of  the 
matter,  on  the  assumption  that  original  jurisdiction  existed 
in  the  Circuit  Judge  to  act,  but  on  which  he  did  not  act ; 
and  the  case  comes  here  as  one  of  original  jurisdiction,  whicli 
we  are  called  on  to  exercise ;  and  as  the  (Constitution  declares 
that  this  court  shall  only  have  api>ellate  powers,  in  cases  like 
this,  it  follows  that  the  transfer  made  by  the  Circuit  Judge  is 
of  no  validity,  and  must  be  rejected.  Foreseeuie  that  we 
might  thus  hold,  the  counsel  for  the  prisoner,  Kaine,  also 
moved  this  court,  on  j)etition,  with  the  papers  and  proceed- 
ings presented  to  the  Circuit  Judge  annexed  thereto,  f«  r 
writs  of  habeas  corpus  and  certiorari,  to  bring  up  the  defend- 
ant, and  the  record  from  the  Circuit  Court,  to  the  end  of  hav- 
ing the  decision  of  that  court  examined  here. 

The  case  has  been  carefully  and  ably  argued  before  us,  on 
behalf  of  the  prisoner;  and  anxiously  considered  by  this 
court,  *on  every  ground  presented,  and  especially  on  rmi-ir 
its  merits;  and  I  am  authorized  to  say,  that  Judges  '- 
McLean,  Wayne,  and  Grier,  agree  with  the  views  above  given, 
and  that  we  refuse  the  motion  for  the  writ,  on  the  merits. 
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We  are  not  disposed,  under  the  circumstances,  to  exercise 
the  jurisdiction  of  this  court  in  the  case. 

Mr.  Justice  CURTIS. 

To  state  intelligibly  the  grounds  on  which  I  rest  ray  judg- 
ment in  this  case,  it  is  necessary  to  adyei*t  to  the  proceedings 
by  means  of  which  it  comes  before  us. 

On  the  14th  day  of  June,  1852,  a  complaint,  on  oath,  was 
presented  to  Joseph  Bridgham,  Esq.,  one  of  the  commissioners 
to  take  affidavits,  &c.,  appointed  by  the  Circuit  Court  of  the 
United  States,  in  the  Southern  District  of  New  York,  charg- 
ing, that  Thomas  Kaine,  in  that  part  of  the  dominions  of  Her 
Britannic  Majesty,  called  Ireland,  had  feloniously  assaulted 
one  John  Balfe,  and  inflicted  upon  him  a  wound  with  a 
pistol,  with  intent  to  murder  him ;  that  a  warrant  to  arrest 
Kaine,  for  this  felony,  was  issued  by  a  justice  of  the  peace, 
duly  authorized  for  this  purpose,  but  Kaine  having  fled  from 
justice,  took  refuge  in  the  United  States,  and  was  then  in  the 
Southern  District  of  New  York ;  and  the  complainant,  who 
describes  himself  as  the  Consul  of  Her  Britannic  Majesty  in 
New  York,  prays  that  a  warrant  may  be  issued  to  apprehend 
Kaine,  to  the  end  that  such  proceedings  ijiay  take  place  for 
his  surrender  to  the  authorities  of  Great  Britain,  as  are  re- 
quired by  the  treaty  between  the  United  States  and  Great 
Britain,  and  the  act  of  Congress,  passed  to  carry  that  treaty 
into  effect. 

A  warrant  did  issue,  Kaine  was  arrested,  and  a  hearing 
took  place,  the  result  of  which  was,  that  the  Commissioner 
ordered  Kaine  to  be  committed,  pursuant  to  the  treaty,  to 
abide  the  order  of  the  President  of  the  United  States,  in  the 
premises. 

In  this  stage  of  the  proceedings,  a  writ  of  habeas  corpus 
was  issued  by  the  Circuit  Court  of  the  United  States,  for  the 
Southern  District  of  New  York.  Kaine  was  brought  before 
that  court,  in  which  the  District  Judge  then  presided,  and 
after  a  hearing,  upon  all  the  objections  raised  by  the  Prisoner, 
the  writ  of  habeas  corpus  was  dismissed,  and  Kaine  was  re- 
manded and  continued  in  the  custody  of  the  marshal,  under 
liis  arrest  and  commitment  by  the  process  of  the  Commis- 
sioner. On  the  22d  day  of  July,  1862,  Kaine  presented  to 
Mr.  Justice  Nelson,  at  chambers,  a  petition  addressed  to  the 
Justices  of  the  Supreme  Court  of  the  United  States,  in  which 
he  sets  forth,  that  he  is  detained  in  custody  by  an  order  made 
by  Judge  Betts,  on  the  9th  day  of  July,  1852,  that  his  deten- 
*1181  ^^^^^  ^^  illegal,  and  praying  *for  a  writ  of  habeas  cor- 
^  pus  to  inquire  into  the  cause  of  his  commitment. 
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Upon  this  petition,  Mr.  Justice  Nelson  made  an  order, 
under  which  a  writ  issued,  which  is  as  follows : 
The  President  of  the  United  States  of  America,  to  the 

Seal  of  the  Circuit  Court )  United  States  Marshal  for  the  Southern 
of  the  Southern  District  >  District  of  the  State  of  New  York,  or 
of  New  York.  )  ^  ^^y.  q^i^q^  person,  or  persons,  hav- 

ing the  custody  of  Thomas  Kaine,  greeting : — 

We  command  you,  that  you  have  the  body  of  Thomas 
Kaine,  by  you  imprisoned  and  detained,  as  it  is  said,  together 
with  the  cause  of  such  imprisonment  and  detention,  by  what- 
soever name  the  said  Kaine  may  be  called  or  charged,  before 
our  Justices  of  our  Supreme  Court  of  the  United  States,  at 
his  chambers,  in  Cooperstown,  New  York,  on  the  11th  day  of 
August,  instant,  to  do  and  receive  what  shall  then  and  there 
be  considered,  concerning  the  said  Thomas  Kaine. 

Witness,  Samuel  Nelson,  Esq.,  one  of  our  Justices  of  our 
said  Court,  this  third  day  of  July,  eighteen  hundred  and 
fifty-two. 

RlCHABD  BUSTEED,  Attorney  for  petitioner. 

Upon  the  return  of  the  marshal  to  this  writ,  a  hearing  was 
had,  which  resulted  in  the  following  order  made  by  Mr. 
Justice  Nelson : 

Cooperstown,  August  11, 1862,  At  Chambers. 
The  marshal  having  made  the  within  return.  Ordered,  that 
in  consequence  of  the  difficult  and  important  questions  in- 
volved in  the  case,  it  be  heard  before  all  the  Justices  of  the 
Supreme  Court,  in  bank,  at  the  commencement  of  the  next 
term  thereof;  and  that,  in  the  mean  time,  the  prisoner  re- 
main in  the  custody  of  the  said  marshal.  S.  Nelson. 

• 

These  are  the  proceedings  which  have  brought  this  case 
here,  and  the  first  question  which  arises  is,  whether,  under 
these  proceedings,  we  have  any  power  to  act  ? 

In  my  opinion,  we  have  not.  Passing  over  the  question, 
whether  the  court  itself  could  rightfully  issue  a  writ  of  habeas 
corpus  upon  the  case  made  before  Mr.  Justice  Nelson,  which 
I  shall  consider  hereafter,  I  think  a  Judge  of  the  court  in 
vacation,  at  his  chambers,  has  no  power  to  grant  a  writ  of 
habeas  corpus  out  of  this  court,  or  to  make  such  a  writ 
returnable  before  himself,  and  then  adjourn  it  into  term ; 
and,  that  if  he  had  such  power,  it  has  not  been  exerted  in 
this  case,  the  writ  actually  issued  not  being  a  writ  out  of  this 
court,  or  upon  which,  as  process,  this  court  can  take  any 
action. 
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It  is  not  to  be  doubted,  that  whatever  jurisdiction  belongs 
to  the  Supreme  Court,  under  any  writ  of  habeas  corpus  ad 
*11Q1  ^^^y^^^^^^9  *^  appellate.  It  is  equally  clear  that  no 
J  part  of  the  appellate  jurisdiction  of  this  court  can  be 
exercised  by  a  single  Judge,  at  his  chambers.  It  is  also  well 
settled,  that  the  question,  whether  such  a  writ  of  habeas  corpus 
shall  issue  from  this  court,  is  one  upon  which  the  court  ought 
to  pass,  before  the  writ  issues;  the  allowance  of  the  writ 
being  an  exercise  of  its  limited  appellate  jurisdiction,  which 
only  the  court  itself  has  the  power  to  exert.  JSx  parte  Mil- 
burn,  9  Pet.,  704. 

From  these  premises  it  also  follows,  that  if  such  a  writ  be 
issued  from  this  court,  it  cannot  be  made  returnable  before  a 
Judge,  at  chambers,  for  the  reason,  that  he  cannot  there  exer- 
cise any  appellate  power  under  it.  And,  finally,  this  writ 
does  not  bear  the  seal  of  the  Supreme  Court,  is  not  tested  by 
the  Chief  Justice,  or  signed  by  the  clerk,  as  is  required  by 
the  act  of  Congress,  (1  Stat,  at  L.,  93,)  but  bears  the  seal  of 
the  Circuit  Court  of  the  Southern  District  of  New  York,  is 
tested  by  Mr.  Justice  Nelson,  is  not  signed  by  any  clerk,  and 
therefore  cannot  be  considered  process  issuing  out  of  this 
court,  or  upon  which  we  can  take  jurisdiction. 

I  concur  with,  my  brethren  in  the  opinion,  that  under 
this  writ  the  court  can  pass  no  order  whatever. 

It  remains  to  consider  the  application  made  by  the  counsel 
of  Kaine,  to  have  another  writ  of  habeas  corpus  allowed  by 
this  court. 

The  first  question  is,  whether  we  have  jurisdiction  to  act 
under  the  writ,  if  allowed  in  the  case  shown  by  the  peti- 
tioner. There  are  some  principles,  bearing  on  this  ques- 
tion, which  are  settled.  That  this  court  has  no  original 
jurisdiction  to  issue  a  writ  of  habeas  corpus  ad  subjiciendum^ 
and  can  grant  such  a  writ  only  in  the  exercise  of  its  appel- 
late jurisdiction,  and  consequently  by  means  of  it,  can 
revise  only  the  proceedings  of  those  tribunals  over  which,  and 
in  respect  to  which,  it  has  an  appellate  control,  have  been 
so  repeatedly  and  uniformly  decided  here,  that  they  must 
be  considered  as  finally  settled.  Marbury  v.  Madison,  1 
Cranch,  175 ;  Ex  parte  Bollman,  4  Id.,  100,  101 ;  Ex  parte 
Kearney,  7  Wheat.,  38;  Ex  paHe  Watkins,  3  Pet.,  198, 
s.  c,  7  Pet.,  568 ;  Cohens  v.  State  of  Virginia,  6  Wheat,  264  ; 
Osborn  v.  Bank  of  the  United  States,  9  Wheat.,  738 ;  Ex 
parte  Madraza,  7  Pet.,  627 ;  Ex  parte  Barry,  2  How.,  65. 
That  no  such  control,  by  means  of  an  appeal,  writ  of  error 
or  other  proceeding,  can  be  exercised  by  this  court  over  a 
Commissioner,  acting  under  the  authority  of  an  act  of  Con- 
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gress,  or  under  color  of  such  au  authority,  and  that  this 
court  has  no  power  in  any  way  to  revise  his  proceedings,  I 
consider  equally  clear.  In  JEx  parte  Metzger^  (5  How.,  176,) 
it  was  determined  that  a  writ  of  habeas  corpus  could  not  be 
allowed,  to  examine  a  commitment  *by  a  District  r«i9A 
Judge,  at  chambers,  under  the  treaty  between  the  ^ 
United  States  and  France,  for  the  reason  that  the  Judge,  in 
ordering  the  commitment,  exercised  a  special  authority,  and 
the  law  had  made  no  provision  for  the  revision  of  his  judg- 
ment. The  same  reason  applies  to  the  action  of  this  Com- 
missioner.  Not  only  has  the  law  made  no  provision  for  the 
revision  of  his  acts  by  this  court,  but,  strictly  speaking,  he 
does  not  exercise  any  part  of  the  judicial  power  of  the  United 
States.  That  power  can  be  exerted  only  by  Judges,  ap- 
pointed by  the  President,  with  the  consent  of  the  Senate, 
holding  their  offices  during  good  behavior,  and  receiving 
fixed  salaries.  (Constitution,  art.  3,  §  1.)  The  language  of 
Mr.  Chief  Justice  Taney,  in  United  States  v.  Ferreira^  (18 
How.,  48,)  in  speaking  of  the  powers  exercised  by  a  District 
Judge,  and  the  Secretary  of  the  Treasury,  under  the  treaty 
with  Spain,  of  1819,  describes  correctly,  the  nature  of  the 
authority  of  such  a  Commissioner  as  acted  in  the  case  before 
us.  "  The  powers  conferred  by  Congress  upon  the  Judge,  as 
well  as  the  Secretary,  are,  it  is  true,  judicial  in  their  nature. 
For  judgment  and  discretion  must  be  exercised  by  both  of 
them.  But  it  is  not  judicial,  in  either  case,  in  the  sense  in 
which  judicial  power  is  granted  by  the  Constitution  to  the 
courts  of  the  United  States." 

Since,  then,  the  Commissioner  did  not,  in  this  case,  exercise 
any  part  of  the  judicial  power  of  the  United  States,  and  no 
mode  has  been  provided  by  law  to  transfer  the  case  on  which 
he  acted  into  any  court  of  the  United  States,  and  thus  bring 
that  case  under  the  judicial  power,  this  court  can  have  no 
appellate  control  over  it ;  because  its  appellate  power  cannot 
extend  beyond  the  action  of  the  inferior  courts,  established  by 
Congress  to  take  original  jurisdiction  under  the  Constitution, 
and  which  exercise  judicial  power  therein  conferred.  As  it  is 
plain,  then,  tliat  to  revise  the  proceedings  of  the  Commissioner 
by  a  writ  of  habeas  corpvjs^  would  be  an  exercise  of  original, 
and  not  of  appellate  jurisdiction,  the  inquiry  recurs  whether 
we  can  grant  the  writ  for  the  purpose  of  revising  the  decision 
of  the  Circuit  Court,  made  upon  the  writ  of  habeas  corpus  is- 
sued by  that  court. 

This  court  has  appellate  power  only  in  the  cases  provided 
for  by  Congress.  United  States  v.  Moore^  3  Cranch,  169; 
D^iirousseaxi  v.  United  States^  6  Cranch,  307. 
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We  must  therefore  find,  in  some  act  of  Congress,  power  to 
review  the  decision  of  a  circuit  court  simply  remanding  a 
prisoner  on  a  writ  of  habeas  corpus  ;  otherwise  this  writ  can- 
not be  allowed.  The  only  grant  of  power,  supposed  to  be 
applicable  to  such  a  case,  is  contained  in  the  fourteenth  sec- 
tion of  the  Judiciary  Act,  (1  Stat,  at  L.,  81,)  which  author- 
*1  -21 1  ^^®®  ^'^^®  *court  to  issue  writs  of  habeas  corpus  ;  and  the 
J  question  is,  whether  a  grant  of  power  to  issue  a  writ 
of  habeas  corpus  "  to  examine  into  the  cause  of  commitment," 
is  a  grant  of  power  to  review  this  particular  decision  of  the 
Circuit  Court. 

As  the  only  jurisdiction  conferred  arises  from  the  authority 
to  issue  the  writ,  and  the  consequent  authority  to  proceed 
under  it,  the  exigency  of  the  writ  must  necessarily  limit  the 
jurisdiction.  So  far  as  the  subject-matter  involved  in  this 
writ  extends,  the  jurisdiction  exists,  and  no  further. 

That  subject-matter  is  "the  cause  of  the  commitment." 
So  that  we  must  ascertain  whether  the  decision  of  the  Circuit 
Court  is  the  cause  of  the  commitment.  If  it  is,  we  have 
jurisdiction  to  inquire  into  it ;  if  it  is  not,  then  that  decision 
is  hot  within  the  exigency  of  this  writ,  forms  no  part  of  its 
subject-matter,  and  is  not  within  our  appellate  control. 

To  determine  whether  the  decision  of  the  Circuit  Court  is 
the  cause  of  the  commitment  in  this  case,  it  is  necessary  to 
bave  distinctly  before  us  the  precise  acts  which  have  been 
done,  and  then  to  consider  their  legal  effect. 

On  the  29th  day  of  June,  1852,  the  Commissioner,  after 
the  previous  proceedings  which  have  been  mentioned,  made 
the  following  warrant  to  the  Marshal  of  the  Southern  Dis- 
trict of  New  York : 

United  States  op  America, 

Southern  District  of  New  York,  ss. 

In  the  matter  of  Thomas  Kaine. 

This  case  having  been  heard  before  me,  on  requisition, 
through  Anthony  Barclay,  Esquire,  Her  Britannic  Majesty's 
Consul  at  the  Port  of  New  York,  that  the  said  Kaine  be  com- 
mitted for  the  purpose  of  being  delivered  up  as  a  fugitive 
from  justice,  pursuant  to  the  provisions  of  the  treaty  made 
between  the  United  States  and  Great  Britain,  August  9th, 
1842,  I  find  and  adjudge  that  the  evidence  produced  against 
the  said  Kaine,  is  insufficient  in  law  to  justify  his  commit- 
ment on  the  charge  of  assault  with  intent  to  commit  murder, 
had  the  crime  been  committed  within  the  United  States. 
Wherefore,  I  order  that  the  said  Thomas  Kaine  be  committed, 
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pursuant  to  the  provisions  of  the  said  treaty,  to  abide  the 
order  of  the  President  of  the  United  States  in  the  premises. 

Given  under  my  hand  and  seal,  at  the  city  of  New  York, 
this  29th  day  of  June,  1852. 

(Signed,)  Joseph  Bbidghah,  [l.  s.] 

United  States  Commissioner  for  the  Southern  District  of  New  Ywk^ 

Directed  to  the  Marshal  of  the  Southern  District  of  New 
York. 

*Under  this  warrant  Kaine  was  held  by  the  marshal,  r^-ioo 
at  the  time  the  writ  of  habeas  corpus  was  issued  by  the  '- 
Circuit  Court;  and  upon  the  return  of  that  writ,  several 

Questions  of  law  were  raised  and  argued,  touching  the  juris- 
iction  of  the  Commissioner,  and  the  regularity  and  validity 
of  his  proceedings;  and  on  the  9th  day  of  July,  1852,  the 
Circuit  Court  gave  its  decision,  to  the  effect  that  the  Com- 
missioner had  jurisdiction,  and  had  i)roceeded  regularly,  and 
concluded  by  passing  the  following  order : 

^^  The  court  accordingly  adjudges  that  the  commitment  and 
imprisonment  of  the  prisoner  for  the  causes  in  the  return  to 
the  habeas  corpus  in  the  case  set  forth,  are  sufficient  cause 
and  warrant  in  law  for  his  detention  by  the  marshal. 

"Therefore,  it  is  ordered  by  the  court,  that  the  writ  of 
habeas  corpus  allowed  in  this  case  be  dismissed,  and  that  the 
prisoner  be  remanded  and  continued  in  the  custody  of  the 
marshal,  under  such  his  arrest  and  commitment  by  the  afore- 
said process.^' 

Is  this  order  "  the  cause  of  the  commitment  ^'  of  Kaine 
within  the  meaning  of  a  writ  of  habeas  corpus  f  With  the 
utmost  respect  for  the  opinions  of  those  of  my  brethren  who 
have  so  considered  it,  I  cannot  come  to  that  conclusion.  It 
seems  to  me,  that  it  is  not  the  cause  of  the  commitment,  either 
in  substance  or  in  form. 

In  substance,  it  is  merely  a  refusal  to  discharge  the  pris- 
oner from  an  existing  commitment,  because  the  cause  of  that 
existing  commitment  is  found  sufficient  in  law.  It  creates 
no  new  cause ;  it  simply  declares  the  existing  cause  to  be 
sufficient.  It  makes  no  new  commitment,  and  issues  no  new 
process  as  an  instrument  for  it,  but  only  pronounces  the  old 
process  valid,  and  consequently  the  continuance  of  the  com- 
mitment under  it  legal.  The  custody  was  at  no  time  changed. 
Certainly,  when  a  prisoner  is  brought  into  court  upon  the 
return  of  a  habeas  corpus  ad  subjiciendum^  he  is  then  in  the 
power  and  under  the  control  of  the  court ;  but  until  the  court 
makes  some  order  changing  the  custody,  it  remains.  The 
court  may,  in  some  cases,  admit  to  bail,  and  may  also  take 
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order  for  the  future  production  of  the  prisoner,  without  bail ; 
but  in  all  cases,  until  the  court  makes  some  order  changing 
the  custody,  either  for  the  care  or  security  of  the  prisoner,  or 
founded  on  the  illegality  of  his  commitment,  the  original  cus- 
tody continues.    In  this  case,  no  such  order  was  made. 

If,  then,  this  order  of  the  Circuit  Court  created  no  new 

*1231  ^*^^®    ^^    commitment,   and   only   *pronounced   the 

J  existing   cause   sufficient,   and   the   existing  custody 

lawful,  I  cannot  perceive  how  that  order  can,  in  substance, 

be  treated  as  the  cause  of  the. commitment  of  Kaine. 

Nor,  in  my  apprehension,  is  it  so,  even  in  form.  In  form, 
the  court  first  adjudges  that  the  causes  set  forth  in  the  re- 
turn are  sufficient,  and,  '*  therefore,  it  is  ordered,  by  the 
court,  that  the  writ  of  habeas  corpus  allowed  in  this  case,  be 
dismissed,  and  that  the  prisoner  be  remanded,  and  continued 
in  the  custody  of  the  marshal,  under  such  his  arrest  and 
commitment  by  the  aforesaid  process." 

This  clearly  expresses,  in  words,  precisely  what  would  be 
the  legal  effect  of  dismissing  the  writ  of  haheas  corpiiSy  with- 
out those  words.  And  I  do  not  perpeive  how  it  can  be  more 
plainly  expressed  than  by  the  language  of  this  order,  that 
the  process  of  the  Commissioner,  being  found  sufficient,  the 
commitment  by  that  process  is  not  interfered  with. 

It  is  true,  the  order  contained  the  word,  remanded,  but  in 
the  context,  where  it  stands,  it  means  only  that  tlie  command 
of  the  writ  is  no  longer  operative,  and  that  the  court  would 
exercise  no  further  control  over  the  body  of  the  prisoner, 
and  not  that,  being  out  of  the  custody  of  the  marshal,  he  is 
recommitted  to  him  anew,  for  the  words  are  "  remanded  and 
continued  in  the  custody  of  the  marshal,  under  such  his 
arrest  and  commitment  by  the  aforesaid  process." 

In  point  of  form,  the  same  order  would  have  been  passed 
if  it  had  been  found  by  the  Circuit  Court,  on  the  return  of 
the  writ,  that  the  prisoner  waa  not  held  under,  or  by  color 
of  the  authority  of  the  United  States,  and  therefore  that, 
under  the  Judiciary  Act,  the  court  had  no  power  to  relieve 
him  by  habeas  corpus.  It  could  not  be  contended  that,  after 
such  an  order,  the  prisoner  was  confined  by  order  of  the 
Circuit  Court,  and  that  its  order  was  the  cause  of  his  com- 
mitment, yet  in  such  a  case  the  writ  must  have  been  dis- 
missed, and  the  prisoner  remanded. 

But  whatever  literal  interpretation  might  be  put  upon  the 
precise  words  employed  in  the  order,  I  should  be  unable  to 
find  "  the  cause  of  the  commitment "  in  an  act  of  the  court 
dismissing  a  writ  of  habeas  corpus,  because  the  cause  of  the 
commitment  shown  by  the  return  is  found  sufficient.  The 
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cauBe  of  the  commitment  is  to  be  looked  for  in  the  warrant 
under  which  it  began,  and  has  been  continued,  and  not  in  the 
decision  of  a  court  pronouncing  that  warrant  valid. 

I  have  thus  far  considered  this  question  of  jurisdiction 
upon  those  principles  which  seem  to  me  applicable  to  it.  It 
remains  to  examine  the  former  decisions  of  this  court,  to 
ascertain  whether  the  question  is  determined  by  authority. 

*There  are  two  cases  which  have  been  chiefly  relied  r^-io^ 
on  at  the  bar.  The  first  is  Ez parte  Bvrford^  8  Cranch,  ^ 
448.  As  this  case  has  many  tacts  in  common  with  the  case 
at  bar,  it  is  necessary  carefully  to  examine  it.  Without  de- 
tailing the  preliminary  proceedings,  it  will  be  sufficient  to 
say,  that  Burford  was  committed  to  the  jail  of  the  county  of 
Washington,  in  the  District  of  Columbia,  by  a  warrant  of 
certain  justices  of  the  peace,  which  was  defective,  because  it 
did  not  state  "  some  good  cause  certain,  supported  by  oath." 
That  he  was  brought  before  the  Circuit  Court  for  the  District 
of  Columbia,,  upon  a  writ  of  habeas  corpus^  and,  after  a  hear- 
ing, that  court  passed  the  following  oraer,  which,  as  it  is  not 
given  in  the  report  of  the  case,  by  Judge  Cranch,  and  as  its 
terms  seem  to  me  to  be  important,  I  have  procured  from  the 
original  record  in  this  court. 

"tTantMiry  8fA,  1806.  John  A.  Burford  was  brought  into 
court  by  the  Marshal  of  the  District  of  Columbia,  agreeably 
to  the  habeas  corptis  issued  by  this  court,  on  the  4th  instant, 
with  the  cause  of  his  commitment  annexed  thereto,  (which 
habeas  corpus  and  cause  of  commitment  are  hereunto  an- 
nexed,) whereupon,  all  and  singular  the  premises  being 
heard,  and  by  the  court  have  been  fully  understood,  the 
court  order,  that  the  said  John  A.  Burford,  enter  into  a 
recognizance,  himself  in  l|^l,000,  and  one  or  more  sureties  in 
the  like  sum,  for  his  good  behavior  for  one  year  from  this 
day,  and  that  he  be  remanded  to  jail,  there  to  remain  until 
such  recognizance  be  entered  into." 

This  case  is  relied  upon  as  a  decision  to  show,  that  although 
this  court  cannot,  as  was  held  in  Metzger*s  case^  issue  a  writ 
of  habeas  corpus  to  examine  the  validity  of  the  warrant  of 
the  Commissioner ;  yet,  if  the  Circuit  Court  has,  by  such  a 
writ,  examined  its  validity,  pronounced  it  valid,  and  there- 
fore dismissed  the  writ,  and  ordered  the  prisoner  to  be  con- 
tinued in  the  custody  of  the  marshal,  this  court  may,  upon  a 
writ  of  habeas  corpus^  examine  that  decision,  and  reverse  it, 
if  found  erroneous. 

Before  considering  whether  the  decision  in  Burford s  ease^ 
goes  this  length,  I  think  it  consistent  with  the  profoundest 
respect  for  the  very  eminent  judges  who  sat  in  that  case,  to 
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say,  that  it  does  not  appear  that  the  question  now  made,  was 
by  them  examined  and  considered,  or  that  they  themselves 
would  have  deemed  it  foreclosed  by  that  decision.  Indeed, 
that  they  would  not  have  so  considered,  seems  to  me  from 
the  fact  that,  at  the  term  of  the  court  following  this  decision, 
when  a  writ  of  Iiabeas  corjms  was  moved  for,  to  bring  up  the 
body  of  James  Alexander,  Marshall,  C.  J.,  said: — ^^The 
whole  subject  will  be  taken  up  de  novo^  without  reference  to 
precedents.  It  is  the  wish  of  this  court  to  have  the  motion 
made  in  a  more  solemn  manner  to-morrow,  when  you  may 
*12^1  ^^™^  prepared  to  take  up  *the  whole  ground.  4  Cranch, 
-■  75,  n.  Further  proceedings  upon  this  motion  became 
unnecessary,  in  consequence  of  the  discharge  of  the  prisoner 
by  another  tribunal ;  but  a  few  days  after,  upon  motions  in 
behalf  of  BoUman  and  Swartwout,  committed  by  the  Circuit 
Court  under  a  charge  of  treason,  the  court  proceeded  to  hear 
arguments  upon  its  jurisdiction  to  issue  the  writs,  and  in  an 
elaborate  judgment  affirmed  the  jurisdiction  to  examine  a 
cause  of  commitment  by  the  Circuit  Court.  I  cannot  doubt, 
therefore,  that  if  at  that  time  the  further  question  had  arisen 
whether  the  court  had  also  jurisdiction  to  examine  a  cause  of 
commitment  by  a  Commissioner,  after  the  Circuit  Court  had 
reviewed  that  cause,  and  pronounced  it  sufficient,  the  court 
would  have  thought  it  necessary  to  consider  that  question 
also  de  navo^  upon  all  its  grounds,  and  would  not  have  treated 
Burford*8  case  as  a  sufficient  basis  on  which  to  rest  their  deci- 
sion. But,  as  I  understand  Burford^s  case^  it  is  clearly  dis- 
tinguishable from  the  case  at  bar.  The  Circuit  Court,  in  that 
case,  did  not  dismiss  the  writ  of  habeas  corpus  ;  they  made  an 
order  under  it,  to  imprison  Burford.  That  order  was,  that  he 
be  remanded  to  jail,  there  to  remain  until  he  should  enter  into 
a  recognizance,  with  surety,  in  the  sum  of  $1000,  for  bis  good 
behavior  for  one  year.  This  order  was  the  cause  of  commit- 
ment, and  under  this  order  he  was  held  when  the  writ  of  habeas 
corpus  issued  from  this  court.  It  necessarily  superseded  the 
order  made  by  the  justices  of  the  peace,  which  was,  that  Bur- 
ford  should  be  imprisoned  until  he  should  recognize  in  the 
sum  of  $4000,  with  surety,  to  be  of  good  behavior  indefinitely. 
It  is  true  the  Circuit  Court  did  not  proceed  de  novoy  and 
that  for  this  reason  their  order  was  held  invalid.  But  the 
question  of  jurisdiction  did  not  depend  upon  the  validity  of 
the  order,  or  the  causes  of  its  invalidity,  but  simply  upon  the 
fact  that  the  Circuit  Court  caused  the  commitment;  and 
when  it  issued  an  order,  complete  in  itself,  that  Burford 
should  be  imprisoned,  and  by  that  order  superseded  the 
former  order  of  the  Justices,  the  Circuit  Court  did  an  act 
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which  caused  his  commitment,  and  this  court  might  inquire, 
by  a  writ  of  habetiB  corpus^  into  its  validity.  The  distinction 
between  such  a  case,  and  one  where  the  Circuit  Court  merely 
dismissed  the  writ  of  habeas  corpus^  is  to  my  mind  clear. 

And  it  must  be  observed  tnat  the  question  now  is,  not 
whether  this  court  treated  the  act  of  the  Circuit  Court  as  the 
cause  of  commitment.  I  have  no  doubt  they  did  so  treat  it, 
and  it  seems  to  have  been  so  considered  in  subsequent  cases. 
In  Ex  parte  Watkins^  (7  Pet.,  673,)  Mr.  Justice  otory,  in  re- 
viewing the  cases  on  the  subject  of  habeas  corpus^  says : — "  In 
Ex  parte  Burford^  the  prisoner  was  in  custody  under  a  com- 
mitment by  the  *Circuit  Court,  for  want  of  giving  a  r^-io^ 
recognizance  for  his  good  behavior,  as  awarded  by  the  ^ 
court."  So  in  Metzger's  case^  (6  How.,  189,)  Mr.  Justice 
McLean  says : — "  Ex  parte  Burford  was  a  habeas  corpus^  on 
which  the  prisoner,  who  had  been  committed  by  the  Circuit 
Court  in  this  district,  was  discharged,  there  being  no  sufiScient 
cause  for  the  commitment." 

It  is  undoubtedly  true,  that  the  imprisonment  of  Burford 
was  considered  to  be  under  a  commitment  by  the  Circuit 
Court,  and  the  case  is  an  authority  to  prove  that  when  a  writ 
of  habeas  corpus  is  returned  in  the  Circuit  Court,  and  that 
court  makes  an  order  imprisoning  the  party,  this  court  may 
review  that  order.  But  it  is  not,  in  my  judgment,  an  author- 
ity to  show  that  the  Circuit  Court  of  the  Southern  District 
of  New  York  did  make  an  order  imprisoning  Kaine.  In  Bur- 
ford's  case^  the  court  did  not  dismiss  the  writ,  nor  refuse  to 
discharge  the  prisoner  from  the  commitment  by  the  Justices, 
but  made  an  order  which  constituted  a  new  cause  of  commit, 
ment,  and  supei*seded  the  existing  cause.  In  Kaine's  case^ 
the  Circuit  Court  held  the  existing  cause  to  be  sufficient,  and 
refused  to  interfere  with  it.  In  my  judgment,  these  cases  are 
not  parallel. 

Nor  do  I  consider  the  case  Ex  parte  Watkins^  (7  Pet.,  672,) 
to  be  an  authority  that  jurisdiction  exists  in  this  case.  It  is 
only  necessary  to  quote  a  single  passage,  from  the  opinion  of 
the  court,  to  show  that  it  cannot  aid  in  solving  the  question 
which  I  am  now  considering.  **  The  award  of  the  capias  ad 
satisfaciendum  must  be  considered  as  the  act  of  the  Circuit 
Court,  it  being  judicial  process  issuing  under  the  authority 
of  the  court.  The  party  is  in  custody  under  that  process. 
He  is  then  in  custody  in  contemplation  of  law,  under  the 
award  of  process  by  the  court." 

It  is  upon  this  ground  the  decision  is  rested,  and  I  can  find 
nothing  in  it  tenmng  to  show  that  in  the  case  at  bar  the  act 
of  the  Circuit  Court  is  the  cause  of  commitment. 
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I  shall  not  particularly  examine  the  other  decisions  of  this 
court,  which  are  still  more  remote  from  the  case  at  bar. 

My  opinion  is,  that  the  cause  of  commitment  of  Kaine  is 
not  the  act  of  the  Circuit  Court,  but  of  the  Commissioner, 
and  for  this  reason  the  writ  must  be  refused. 

But  there  is  another  ground,  on  which  this  refusal  may  be 
rested.  The  decision  of  the  Circuit  Court  was  made  on  the 
9th  day  of  July.  On  the  17th  day  of  July,  a  warrant  wais 
issued  from  the  Department  of  State,  which  was  in  the  follow- 
ing words : 

Department  op  State,  Washington,  July  17th,  1852. 
To  all  whom  these  presents  shall  come^  greeting : — 

Whereas,  John  F.  Crampton,  Envoy  Extraordinary  and 
♦1271  *^^^^^r  Plenipotentiary  to  Her  Majesty  the  Queen 
-■  of  Great  Britain  and  Ireland,  hath  made  requisition, 
in  conformity  with  the  10th  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  for  the  mutual  surrender  of 
fugitive  criminals,  concluded  at  Washington,  the  9th  day  of 
August,  1842,  for  the  delivery  up  to  justice  of  Thomas  Kaine, 
charged  with  the  crime  of  assault  with  an  intent  to  commit 
murder,  in  the  county  of  Westmeath,  Ireland. 

And  whereas,  the  said  Thomas  Kaine  hath  been  found  in 
the  State  of  New  York,  within  the  jurisdiction  of  the  United 
States,  and  has,  by  proper  affidavit,  and  in  due  form,  been 
brought  before  Joseph  Bridgham,  a  Commissioner  duly  ap- 
pointed by  the  United  States  Circuit  Court  for  the  Southern 
District  of  New  York,  in  the  second  circuit,  for  examination 
of  said  charge  of  assault  with  intent  to  commit  murder.  And 
whereas,  the  said  Commissioner  hath  deemed  the  evidence 
sufficient  to  authorize  the  commitment  of  said  Thomas  Kaine, 
and  has,  accordingly,  committed  him.  All  of  which  appears 
by  a  copy  of  the  proceedings  transmitted  to  this  department. 

Now,  these  presents  are  to  require  of  the  United  States 
Marshal  for  the  Southern  District  of  New  York,  or  of  any 
other  public  officer  or  person  having  charge  or  custody  of  said 
Thomas  Kaine,  to  surrender  and  deliver  him  up  to  Anthony 
Barclay,  Her  Britannic  Majesty's  Consul  at  the  Port  of  New 
York,  or  to  any  other  person  or  persons  duly  authorized  to 
receive  said  fugitive,  and  conduct  him  to  Great  Britain  for  trial. 

In  testimony  whereof,  I  have  hereunto  signed  my  name, 
and  caused  the  seal  of  this  Department  to  be  affixed,  at  Wash- 
ington, this  17th  day  of  July,  A.  D.,  1852,  and  of  the  independ- 
ence  of  the  United  States  the  seventy-seventh. 

[seal.]  Signed,  W.  Hitnteb, 

Acting  Secretary  of  State. 
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Upon  its  face,  this  warraut  is  perfectly  regular.  Its  recitals 
set  forth  every  fact  necessary  to  warrant  the  act  of  extradi- 
tion, according  to  the  treaty  and  the  act  of  Congress.  It  ap- 
pears, by  the  return  of  the  marshal  upon  the  writ  issued  by 
Mr.  Justice  Nelson,  that  before  he  received  that  writ,  this 
warrant  had  come  to  his  hands,  and  he  had,  in  obedience  to 
it,  tendered  Kaine  to  Anthony  Barclay,  who  expressed  his 
readiness  to  receive  him ;  and  while  arrangements  were  about 
to  be  made  to  put  Kaine  on  shipboard,  the  writ  of  habeas 
corpus^  issued  by  Mr.  Justice  Nelson,  suspended  the  further 
execution  of  the  warrant  of  extradition. 

This  warrant  of  extradition  is  the  final  process  under  the 
treaty  and  act  of  Congress.     When  it  comes  to  the  hands  of 
*the  marshal,  he  holds  the  prisoner  for  the  purpose  of  rm-tog 
executing  it.     Upon  this  process,  therefore,  Kaine  is  L 
now  held. 

The  act  of  Congress  requires  the  Judge,  or  Commissioner, 
to  certify  to  the  Secretary  of  State  his  finding,  together  with 
a  copy  of  all  the  testimony  taken  before  him,  that  a  warrant 
may  issue  upon  the  requisition  of  the  proper  authorities  of  the 
foreign  government  for  the  surrender  of  the  fugitive,  accord- 
ing to  the  stipulations  of  the  treaty.  Such  a  warrant  having 
issued,  and  its  validity  not  having  been  considered  by  any 
court  of  original  jurisdiction,  in  my  judgment  it  is  not  the 
exercise  of  an  appellate  power  to  examine  its  validity  by  a  writ 
of  habeas  corpus.  It  may  be  true  that,  if  the  proceedings 
before  the  Commissioner  were  to  be  held  void,  this  warrant 
must  also  be  invalid.  But  the  question  is  not,  whether  this 
warrant  is  valid,  but  whether  we  have  jurisdiction  to  examine 
its  validity.  It  may  also  be  true  that,  if  this  warrant  were 
final  process,  issued  by  the  Circuit  Court,  and  we  had  power 
to  examine  the  legality  of  a  judgment  or  order  of  that  court, 
pursuant  to  which  it  issued,  we  should  also  have  jurisdiction 
upon  a  habeas  corpus^  to  examine  the  validity  of  such  a  war- 
rant, and  of  the  proceedings  of  executive  officers  under  it. 
But  this  warrant  did  not  emanate  from  the  Circuit  Court,  nor 
does  it  depend,  in  any  way,  upon  its  authority,  nor  is  it  a  legal 
consequence  of  the  action  of  the  Circuit  Court  on  the  writ  of 
habeas  corpus^  or  in  any  other  proceeding.  It  emanates  from 
a  department  of  the  executive,  which  rests  its  action  upon  the 
proceedings  of  the  Commissioner,  and  over  neither  can  this 
court  have,  under  the  Constitution,  nor  has  it  under  the  laws, 
any  appellate  jurisdiction  or  control.  Marbury  v.  Madison^  1 
Cranch,  137. 

For  the  reason,  then,  that  if  a  writ  of  habeas  corpus  were 
allowed  in  this  case,  the  validity  of  the  warrant  of  extradi- 
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tion  could  not  be  examined  here,  I  think  the  writ  should  be 
refused. 

In  considering  the  question,  whether  the  Supreme  Court  of 
the  United  States  has  jurisdiction,  under  the  Constitution  and 
laws  of  the  United  States,  to  entertain  this  application,  I  have 
not  felt  at  liberty  to  allow  my  judgment  to  be  pressed  upon 
by  the  great  value  of  the  particular  writ  applied  for,  or  the 
propriety  and  expediency  of  a  power  in  this  court  to  review 
the  judgments  of  the  Circuit  Courts,  in  cases  affecting  the 
liberty  of  the  citizen.  To  all  that  has  been  said  concerning 
the  preeminent  utility  of  the  writ  of  habeas  corpus^  I  readily 
assent.  But  it  must  be  remembered,  that  the  real  question 
here  is  not,  whether  this  great  writ  shall  be  freely  and  effi- 
ciently used,  but  whether  our  appellate  power  is  large  enough 
to  extend  to  this  case.  The  Circuit  Court  has  power,  upon 
its  own  views  of  the  law,  to  inflict,  not  only  imprisonment, 

♦1291  "^^^  ®^®^^  ^^^  punishment  *of  death,  without  appellate 
J  control  by  this  court.  Even  when  it  is  alleged,  that 
the  proceedings  of  a  circuit  court,  by  which  a  citizen  is  im- 
prisoned, are  coram  nonjudice  and  void,  its  judgment  is  final, 
and  no  relief  can  be  had  here,  by  writ  of  error  or  appeal,  or 
by  habeas  corpus.  Ex  parte  Watkins^  3  Pet.,  198;  Ex  parte 
Kearney^  7  Wheat.,  38. 

Undoubtedly,  it  would  be  competent  for  Congress  to  do,  in 
cases  like  this,  what  it  has  done  in  a  class  of  cases  somewhat 
analogous.  By  the  act  of  August  29,  1842,  (5  Stat,  at  L., 
539,)  when  the  subject  of  a  foreign  government  is  imprisoned 
for  an  act  done  under  the  authority  of  that  government,  and 
a  writ  of  habeas  corpus  is  issued  hy  a  Judge  of  this  Court,  or 
by  a  District  Judge,  an  appeal  to  the  Circuit  Court,  and  from 
its  order  to  this  court,  is  expressly  given. 

It  is  for  Congress  to  determine,  whether  this  class  of  cases 
requires  the  same  privileges.  Until  it  so  determines,  I  must 
give  my  decision  upon  our  jurisdiction,  as,  according  to  my 
judgment,  it  exists,  unaffected  by  the  consideration,  that  it 
might  be  expedient  to  enlarge  it.  My  opinion  is  that,  if  the 
writ  prayed  for  were  issued,  we  should  not  have  jurisdiction 
to  inquire  into  the  cause  of  commitment  shown  by  the  i)eti- 
tion,  and  consequently  the  writ  should  be  refused.  I  give  no 
opinion  upon  the  sufficiency  of  the  cause  of  the  commitment, 
not  deeming  it  to  be  judicially  before  us. 

Mr.  Justice  NELSON. 

The  application  for  the  arrest  and  deliverv  of  Thomas  Kaine 
was  originally  made  on  the  requisition  of  trie  British  Consul, 
resident  at  the  port  of  New  York,  before  Joseph  Bridgham, 
138 


bfiCEMBlStt  YfiftM,  1851  129 

In  re  Kaine. 

Esq.,  a  United  States  Commissioner  for  the  Southern  District 
of  New  York.  A  warrant  was  issued  and  the  arrest  made, 
and,  on  the  return  before  this  officer,  an  examination  took 
place  upon  a  charge  that  the  fugitive  had  committed  an  as- 
sault, with  intent  to  murder,  upon  one  James  Balfe,  in  Ire- 
land,  on  the  6th  April,  1851.  The  Commissioner,  upon 
hearing  the  allegation  and  proofs,  adjudged  the  prisoner 
guilty,  and  ordered  that  he  be  committed,  in  pursuance  of 
the  treaty,  to  abide  the  order  of  the  President  of  the  United 
States.  A  petition  was  then  presented  to  the  Circuit  Court 
for  the  Southern  District  of  New  York,  holden  by  the  Dis- 
trict Judge,  for  a  writ  of  habeas  corpus^  directed  to  the  mar- 
shal, to  bring  up  the  body  of  the  prisoner ;  and  also  a 
certiorari  to  the  Commissioner  to  bring  up  the  proceedings 
that  had  taken  place  before  him  ;  and  upon  a  full  review  of 
all  these  proceedings,  on  the  9th  July,  1852,  adjudged  that 
the  commitment  and  detention  were  for  sufficient  cause,  and 
ordered  that  the  writ  of  habeas  corpus  be  dismissed,  and  the. 
prisoner  be  *remanded,  and  continued  in  the  custody  r#-|  o. 
of  the  marshal,  under  said  commitment.  On  the  17tn  l 
July,  copies  of  these  proceedings  having  been  forwarded  to 
the  Department  of  State,  at  Washington,  the  Acting  Secre- 
tary issued  his  warrant  to  the  marshal  having  the  custody  of 
the  prisoner,  directing  that  he  be  suri'endered  to  Mr.  Barclay, 
the  British  Consul,  or  to  any  other  person  or  persons  duly 
authorized  to  receive  the  fugitive  and  transport  him  to  Great 
Britain  for  trial.  On  the  22d  July,  a  petition  was  presented 
to  me,  at  my  chambers,  in  Cooperstown,  on  behalf  of  the 
prisoner,  for  a  writ  of  habeas  corpus^  which  I  declined  allow- 
ing until  the  whole  of  the  proceedings  that  had  already  taken 
place  in  the  matter  were  laid  before  me.  Copies  of  them  were 
subsequently  furnished,  and,  upon  an  examination,  being  sat- 
isfied that  the  Commissioner  had  no  jurisdiction  over  the  case, 
I  allowed  the  writ,  on  the  3d  of  August,  returnable  before 
me,  at  my  chambers,  on  the  11th  of  the  same  month,  and 
which  return  was  made  accordingly.  As  the  case  was  one  in 
which  I  entertained  a  different  opinion  from  that  of  the  tribu- 
nals before  whom  the  proceedings  had  taken  place,  not  only 
as  to  the  jurisdiction  of  the  Commissioner,  but  also  in  respect 
to  their  interpretation  of  the  treaty,  and  act  of  Congress 
passed  to  carry  it  into  effect ;  and,  as  the  questions  involved 
were  of  considerable  interest  of  themselves,  and  concerned 
deeply  the  two  nations  who  were  parties  to  the  treaty,  on  the 
return  to  the  writ  I  entered  an  order,  directing  that  the  case 
be  heard  before  all  the  Judges,  at  the  commencement  of  the 
next  term  of  this  court.    The  case  has  now  been  heard  in  full 
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bench,  and  I  am  inclined  to  concur  with  my  brethren,  that  we 
cannot  entertain  jurisdiction  of  it  upon  my  allowance  of  the 
writ  and  adjournment  of  the  proceedings  to  be  heard  in  this 
court.  The  practice  is  a  familiar  one,  in  the  proceedings 
under  this  writ,  before  the  King's  Bench,  in  England.  1 
Burr.,  460,  542,  606  ;  Cora.  Dig.,  Habeas  Corpus,  3d  ed. ;  Bl. 
Com.,  131 ;  9  Ad.  &  EIL,  731,  Leonard  WaUorCs  case,  and 
which  furnished  the  precedent  for  that  adopted  by  me  in  this 
case.  That,  however,  is  an  original  proceeding ;  and,  in  cases 
where  the  court  has  original  jurisdiction  to  hear  and  deter- 
mine the  matters  upon  the  return,  and  where  the  hearing  may 
be  had  either  before  one  of  the  Justices,  at  chambers,  or  in 
full  bench.  But,  according  to  the  settled  course  of  decisions 
in  this  court,  we  can  only  issue  the  writ  and  entertain  juris- 
diction of  the  matters  set  forth  on  the  return,  in  the  exercise 
of  our  appellate  power.  United  States  v.  Hamilton,  3  DalL, 
17  ;  Ex  parte  Burford,  3  Cranch,  448 ;  Ex  parte  Bollman  and 
Swartivout,  4  Id.,  75 ;  Ex  parte  Kearney,  7  Wheat.,  38 ;  Ex 
parte  Watkins,  3  Pet.,  193 ;  7  Id.,  568 ;  Ex  parte  Metzger,  5 
How.,  189.  And,  as  the  power  cannot  be  exercised  by  one 
*1S11  ^^  ^^^  *  Justices,  at  chambers,  there  may  be  ground 
-■  for  a  distinction  between  the  proceedings,  under  the 
writ,  in  this  court  and  in  the  King's  Bench.  The  issuing  of 
the  writ,  and  proceedings  before  me,  at  chambers,  under  it, 
must  undoubtedly  be  regarded  as  an  original  proceeding,  and 
not  in  the  exercise  of  an  appellate  power.  If  this  conclusion 
be  a  sound  one,  the  remedy  for  the  defect  in  the  law  must  be 
sought  in  Congress,  who  can  make  provision  for  the  issuing 
of  the  writ  in  vacation  as  well  as  in  term,  in  all  cases  where 
this  court  possesses  jurisdiction  to  entertain  proceedings 
under  it.  The  right  of  the  citizen  to  appeal  to  the  court  for 
the  benefit  of  this  great  writ,  in  case  of  an  illegal  restraint 
of  his  liberty,  ought  not  to  be  restricted  to  the  time  of  its 
sitting ;  but,  as  in  all  other  cases  where  its  jurisdiction  may 
be  exercised,  provision  should  be  made  for  instituting  the 
proceeding  in  vacation.  The  prisoner  has  now  presented  to 
this  court  a  petition,  praying  for  a  writ  of  habeas  corpus  to  be 
directed  to  the  marshal,  that  he  may  be  brought  up,  together 
with  the  ground  of  his  commitment ;  and,  also,  for  a  certiorari 
to  the  Circuit  Court,  to  bring  up  the  proceedings  that  have 
taken  place  in  that  court,  which  disembarrasses  the  case  of  all 
exceptions  to  the  form  of  the  application ;  and  the  return  of 
the  marshal  and  the  proceedings  before  the  Circuit  Court 
being  now  before  us,  on  this  preliminary  motion,  by  the  agree- 
ment of  the  counsel,  the  case  is  in  a  situation  to  enable  us  to 
express  an  opinion  upon  the  merits.  It  is  objected,  that  this 
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court  cannot  entertain  jurisdiction  of  the  case,  even  upon  the 
petition,  return  of  the  marshal,  and  of  the  proceedings  before 
the  Circuit  Court  to  the  certiorari^  for  the  reason,  it  appears, 
as  supposed,  that  the  prisoner  is  held  in  confinement  under 
the  warrant  of  the  Commissioner,  and  not  under  the  decision 
and  order  of  the  Circuit  Court ;  that  this  court  cannot  reach 
and  review  the  proceedings  before  the  Commissioner,  by  vir- 
tue of  this  writ,  in  the  exercise  of  its  appellate  power,  but 
can  only  reach  and  review  the  proceedings  and  order  of  the 
Circuit  Court ;  and,  as  the  confinement  of  the  prisoner  is  not 
under  or  in  pursuance  of  the  order  of  that  court,  the  proceed- 
ings under  the  writ  here  would  be  a  nullity.  The  first  case 
in  which  this  question  was  discussed  at  large  by  counsel  and 
by  the  court  was  that  of  JSx  parte  Bollman  and  SwartwotU. 
They  were  in  confinement  in  this  district,  under  a  warrant 
from  the  Circuit  Court,  upon  a  charge  of  treason  against  the 
United  States.  Two  objections  were  taken  to  the  power  of 
this  court  to  issue  the  writ  to  bring  up  the  prisoners :  1st, 
that  it  involved  the  exercise  of  an  original  jurisdiction,  not 
given  by  the  Constitution ;  and,  2d,  that,  if  it  was  the  exer- 
cise of  an  appellate  power,  it  was  not  within  the  14th  section 
of  the  Judiciary  Act,  *which  alone  conferred  the  au-  r»-i  on 
thority  to  issue  this  writ.  Chief  Justice  Marshall,  ■- 
who  delivered  the  opinion  in  that  case,  admitted  the  power 
could  not  be  exercised  as  a  part  of  the  original  jurisdiction  of 
the  court ;  but  held,  that  it  possessed  jurisdiction,  as  an  ap-. 
pellate  power,  under  this  14th  section.  After  answering  the 
argument,  that  the  power  to  award  the  writ  was  limited  by 
that  section  to  causes  pending  in  this  court,  in  which  it  was 
necessary,  in  order  to  enable  it  to  make  a  final  decision  in  the 
case,  he  observed  that  the  proviso  to  the  section  extended  to 
the  whole  of  it ;  that  proviso  is  as  follows : 

That  writs  of  habeas  corpus  shall   in  no  case  extend  to 

Erisoners  in  jail,  unless  where  they  are  in  custody  under  or 
y  color  of  the  authority  of  the  United  States,  or  are  com- 
mitted for  trial  before  some  court  of  the  same,  or  are  neces- 
sary to  be  brought  into  court  to  testify. 

And  that,  construing  the  section  with  reference  to  this 
proviso,  the  power  of  the  court  to  issue  the  writ  extended  to 
all  cases  where  the  prisoner  was  restrained  of  his  liberty, 
under  the  authority  of  the  federal  government.  The  same 
principle  is  derived  from  that  section,  as  stated  by  Mr. 
Justice  McLean  in  JSx  parte  Dorr^  8  How.,  108-105.  "  The 
power  given  to  the  courts,"  he  observes,  "  in  this  section  to 
issue  writs  of  scire  facicts^  habeas  corpus^  &c. ;  as  regards  the 
writ  of  habeas  corpus^  is  restricted  by  the  proviso  to  cases 
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where  a  prisoner  is  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  has  been  committed  for 
trial  before  some  court  of  the  same,  or  is  necessary  to  be 
brought  into  court  to  testify.  This  is  so  clear,"  he  observes, 
'*  from  the  language  of  the  section,  that  any  illustration  of  it 
would  seem  to  be  unnecessary  The  words  of  the  proviso 
are  unambiguous.  They  admit  of  but  one  construction."  If 
this  construction  of  the  section  is  to  be  maintained,  (and  the 
case  Ez  parte  Bollman  and  Swartwout  was  very  fully  and 
deliberately  considered,)  then  it  is  manifest  the  power  to 
issue  this  great  writ  for  the  security  of  the  liberty  of  the 
citizen,  is  much  broader  than  has  been  contended  for  on 
behalf  of  the  prisoner  in  the  case  before  us.  HamiltorCs  case^ 
decided  in  1795,  led  the  way  to  the  decision  in  Bollman  and 
Swartwout.  That  case  repudiates  the  idea,  that  the  power 
to  issue  the  writ  is  limited  to  instances  where  the  proceeding 
is  ancillary  to  the  determination  of  a  suit  pending.  Hamil- 
ton was  in  jail  on  a  warrant  issued  by  the  District  Judge,  at 
chambers,  upon  a  charge  of  treason.  Chief  Justice  Marshall, 
in  JEx  parte  Tobias  Jratkins,  (8  Pet.,  208,)  observes  that  in 
the  case  of  Bollman  and  Swartwout,  the  habeas  corpus  was 
awarded  on  the  same  principle  on  which  it  was  awarded  in 
Hamilton's  case;  and,  in  J^a?  parte  Kearney ,^  Mr.  Justice 
Story,  in  stating  the  points  in  the  case,  observes,  ^'  the  first  is 

*1^S1  ^J^®^'^®^  ^^  ^^^  *this  court  has  authority  to  issue  a 
-*  habeas  corpus  where  a  person  is  in  jail  under  the  war- 
rant or  order  of  any  other  court  of  the  United  States."  And 
then  says,  ^^  that  it  is  unnecessaiy  to  say  more  than  that  the 
point  has  already  passed  in  rem  jvdicatam  in  this  court.  In 
the  case  of  Bollman  and  Swartwout,  it  was  expressly  decided, 
upon  full  argument,  that  this  court  possessed  such  authority, 
and  the  question  has  ever  since  been  considered  at  rest."  In 
the  case  of  Ex  parte  Watkins^  reported  in  7  Pet.,  568,  there  is 
a  still  stronger  exercise  of  the  power  to  issue  this  writ.  In 
that  case  the  prisoner  was  in  custody  of  the  marshal  under 
three  executions  regularly  issued  out  of  the  Circuit  Court, 
but  their  efficacy  had  expired  by  the  neglect  of  the  marshal 
to  bring  in  the  body  on  the  return  day.  The  error  or  wrong- 
ful detention  lay  wholly  with  the  marshal,  and  yet  this  court 
issued  the  habeas  corpus^  and  discharged  the  prisoner.  The 
case  stands  upon  the  principle  decided  in  Hamilton  s  case^  and 
in  Bollman  and  Swartwout,  that  the  writ  may  issue  in  all 
cases  where  the  prisoner  is  in  custody  under  and  by  color  of 
the  authority  of  the  United  States.  In  the  case  Ex  partei 
Metzger^  the  prisoner  was  committed  to  the  custody  of  the 
marshal  by  the  District  Judge,  at  his  chambers,  under  the 
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French  treaty  of  extradition.  This  court  held  that  they  pos- 
sessed no  power  to  issue  the  writ  of  habeas  corpus^  inasmuch 
as  the  order  of  commitment  had  been  made  at  chambers  and 
not  in  court.  This  case  undoubtedly  stands  alone,  and  has 
very  much  narrowed  the  power  of  the  court  in  issuing  this 
great  writ  in  favor  of  the  liberty  of  the  citizen,  from  that  re- 
peatedly asserted  in  previous  cases.  But  I  do  not  propose  to 
disturb  it.  For  the  case  before  us  is  within  the  doctrine  of 
this  case,  and  of  every  other  that  has  heretofore  been  passed 
upon  by  the  court,  as  I  shall  proceed  briefly  to  show.  The 
habeas  corpus^  which  was  issued  in  the  case  before  us,  by  the 
court  below,  to  the  marshal,  brought  up  the  body  of  the 
prisoner,  and  also  the  warrant  of  commitment,  into  that 
court,  and  the  certiorari  to  the  Commissioner  brought  up  the 
record,  or  tenor  of  the  record  of  the  proceedings  before  him, 
upon  which  the  warrant  had  issued.  The  whole  case,  there- 
fore, was  in  that  court.  And  pending  the  examination  or 
hearing,  the  prisoner,  in  all  cases,  on  the  return  of  the  writ, 
is  detained,  not  on  the  original  warrant,  but  under  the 
authority  of  the  writ  of  habeas  corpus.  He  may  be  bailed  on 
the  return  de  die  in  diem^  or  be  remanded  to  the  same  jail 
whence  he  came,  or  to  any  other  place  of  safe  keeping  under 
the  control  of  the  court,  or  ofiBcer  issuing  the  writ,  and  by  its 
order  brought  up  from  time  to  time,  till  the  court  or  officer 
determines  whether  it  is  proper  to  discharge  or  remand  him 
absolutely.  The  King's  Bench  may,  pending  the  hearing, 
remand  to  the  same  prison  or  to  their  own,  *the  Mar-  r^-toA 
shalsea.  The  efficacy  of  the  original  commitment  is  ^ 
superseded  by  this  writ  while  the  proceedings  under  it  are 
pending,  and  the  safe  keeping  of  the  prisoner  is  entirely 
under  the  authority  and  direction  of  the  court  issuing  it,  or 
to  which  the  return  is  made.  Bacon,  title  Habeas  Corpus^  B., 
12;  5  Mod.,  22,  The  King  v.  Bethel;  Comyn,  title  Habeas 
Corpus;  1  Vent.,  830,  346 ;  3  East,  156 ;  1  Barn.  &  C,  358; 
4  Barn.  &  A.,  295.  Holt,  Chief  Justice,  observed,  in  The 
Kififf  V.  Bethely  when  a  man  comes  in  by  habeas  corpus^  by 
tlie  power  of  the  court,  he  may  be  bailed  to  appear  de  die  in 
diem^  till  the  case  is  determined,  and  then  he  may  be  re- 
manded to  the  same  prison.^  "  By  the  petition  of  right,"  he 
again  remarks,  "  we  are  to  bail  or  discharge  in  three  days, 
but  when  we  bail  (that  is,  de  die  in  dierri)  and  afterwards 
remand  him,  it  is  no  escape,  for  the  entry  is  *' remittitur^*  and 
that  is  a  commitment  grounded  on  the  old  one." 

The  Circuit  Court,  in  the  case  before  us,  after  reviewing  the 

>  Bbueo  on.    Barth  r.  Clite,  12  Wall.,  402. 
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proceedings  on  the  return  of  the  writ,  and  also  to  the  certio- 
rari^ arrived  at  the  conclusion  that  they  were  regular  and 
legal ;  and,  to  use  its  own  words, — 

^^  Accordingly  adjudges  that  the  commitment  and  imprison- 
ment of  the  prisoner,  for  the  causes  in  the  return  to  the  hor 
heas  corpus^  in  the  case  set  forth,  are  sufficient  cause  and  war- 
rant in  law  for  his  detention  by  the  marshal.  Therefore,  it  is 
ordered  by  the  court  that  the  writ,  &c.,  be  dismissed,  and  that 
the  prisoner  be  remanded,  and  continued  in  the  custody  of 
the  marshal,  under  such  his  arrest  and  commitment  by  the 
aforesaid  process,"  meaning  the  original  warrant  of  the  Com- 
missioner. 

The  question  here  is,  whether,  upon  the  law  governing  the 
writ  of  habeas  corpus^  and  to  which  I  have  referred,  and  upon 
this  judgment  of  the  court,  the  prisoner  is  or  is  not  held  in 
confinement  under  the  order  of  the  Circuit  Court.  If  he  is, 
it  is  admitted  by  all  that  this  court  has  jurisdiction  of  the  case, 
and  is  bound  to  revise  that  decision.  That  court  not  only 
adjudges  the  commitment  and  imprisonment  lawful,  but  di- 
rects the  prisoner  to  be  remanded,  which,  says  Holt,  Chief 
Justice,  is  a  commitment  grounded  on  the  old  one;  and, 
further,  (which  was  superfluous,)  the  order  directs  that  he 
shall  be  continued  in  the  custody  of  the  marshal,  under  the 
old  commitment.  How  it  can  be  said,  in  view  of  the  law  gov- 
erning this  writ,  and  of  the  form  of  the  judgment  of  the  court 
below,  that  the  prisoner  is  not  in  confinement  under  that 
judgment,  but  simply  under  the  process  of  the  Commissioner, 
without  dependence  upon  that  judgment,  I  admit  lam  incap- 
able of  comprehending.  But  if  any  further  authority  is  want- 
ing upon  this  question,  I  will  refer  to  an  early  case  in  this 
court.  Ex  parte  Burford^  3  Cranch,  448.  That  was  a  commit- 
*1  ^'il  ™®"^  ^y  niagistrates  in  this  district.  The  *case  was 
J  reviewed  on  writ  of  habeas  corpus  by  the  Circuit  Court, 
and  the  prisoner  remanded ;  afterwards,  a  writ,  issued  from 
this  court,  bringing  up  the  prisoner,  and  also  the  proceedings 
which  were  before  the  court  below.  This  court  discharged 
the  prisoner,  saying  that  the  warrant  of  commitment  by  the 
magistrates  was  illegal,  for  not  stating  the  cause  of  commit- 
ment— that  the  Circuit  Court  had  revised  the  proceedings 
and  corrected  two  of  the  errors  of  the  magistrates  and  left  the 
rest.  The  case,  in  principle,  is  not  distinguishable  from  the 
one  before  us.  Here  the  Circuit  Court  has  corrected  none  of 
the  errors  of  the  Commissioner,  if  any,  but  confirmed  all  of 
them,  and  recommitted  the  prisoner  to  the  custody  of  the 
marshal.  It  has  been  argued  that  great  inconvenience  would 
arise,  if  the  writ  of  habeas  corpus  could  issue  from  this  court 
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into  any  part  of  the  Union  to  bring  up  a  prisoner  on  a  peti- 
tion that  he  was  illegally  restrained  of  his  liberty  under  the 
authority  of  the  United  States,  as  the  proceeding  must  be 
attended  with  delay  and  expense,  by  reason  of  the  great  ex- 
tent of  our  territory.  But,  it  must  be  remembered  that,  in 
the  case  of  a  right  of  property  involved,  dependent  upon  the 
laws  of  the  Union,  and  a  decision  against  it,  the  party  against 
whom  a  decision  has  been  made  in  a  State  court,  however 
small  the  amount  in  controversy,  is  entitled  to  a  writ  of  error 
to  this  court,  to  bring  up  the  case  for  review,  by  the  26th 
section  of  the  same  act  in  which  this  14th  section  is  found. 
And  I  am  yet  to  learn  that  the  right  of  the  liberty  of  the  cit- 
izen is  not  as  dear  to  him,  and  entitled  to  be  guarded  with 
equal  care  by  the  Constitution  and  laws,  as  the  right  of  prop- 
erty, notwithstanding  the  supposed  inconvenience.  Such  has 
heretofore  been,  as  we  have  seen,  the  opinion  in  this  court, 
when  dealing  with  the  writ  in  question ;  and  I  will  simply 
add,  in  the  language  of  Chief  Justice  Denman,  in  the  case  of 
the  Canadian  prisoners,  '*"  that  it  seems  to  me  that  we  would 
be  tampering  with  this  great  remedy  of  the  subject,  the  writ 
of  haheas  corpvA^  if  we  did  not  say  that  we  would  abide  by  the 
practice  we  find,  and  deal  with  this  as  it  has  been  formerly 
dealt  with.^'  I  am  satisfied,  therefore,  that  this  court  has 
jurisdiction  to  issue  the  writ  of  habeas  corpus^  to  inquire  into 
the  legality  of  the  commitment  below ;  and,  as  the  whole  case 
is  before  us  on  this  motion,  by  the  stipulations  of  the  parties, 
shall  proceed  to  an  examination  of  the  questions  raised  upon 
the  merits. 

It  may,  I  think,  be  assumed,  at  this  day,  as  an  undoubted 
principle  of  this  government,  that  its  jumcial  tribunals  pos- 
sess no  power  to  arrest,  and  surrender  to  a  foreign  country, 
fugitives  from  justice,  except  as  authorized  by  treaty  stipula- 
tions, and  acts  of  Congress  passed  in  pursuance  thereof. 
Whether  Congress  could  confer  the  power  independently  of 
a  *treaty,  is  a  question  not  necessarily  involved  in  this  r*-iQ/> 
case,  and  need  not  be  examined.  If  it  was,  as  at  pres-  *- 
ent  advised,  I  am  free  to  say  that  I  have  found  no  such  power 
in  any  article  or  clause  of  the  Constitution,  delegated  to  that 
body  by  the  people  of  the  States.  It  belongs  to  the  treaty-mak- 
ing power,  and  to  that  alone,  and  its  exercise  is  dependent  upon 
the  executive  department,  with  the  concurrence  of  two  thirds 
of  the  Senators,  and  such  I  think  has  been  the  practical  con- 
struction given  to  the  Constitution  since  the  foundation  of 
the  government.  We  must  look,  therefore,  to  the  provisions 
of  the  treaty  with  Great  Britain,  and  the  act  of  Congress 
passed  in  pursuance  thereof,  for  the  authority  to  be  exercised 
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by  the  judiciary  iu  the  surrender  of  the  alleged  fugitive  in 
question,  and  by  these  provisions  and  act,  ascertain  and  de- 
termine whether  or  not  the  proceedings  in  the  tribunals  below, 
who  have  ordered  a  surrender,  are  in  conformity  with  them, 
and  warranted  by  law.  By  the  treaty,  "  it  is  agreed,  that  the 
United  States  and  Her  Britannic  Majesty,  shall,  upon  mutual 
requisitions  by  them,  or  their  ministers,  officers,  or  authori- 
ties, respectively  made,  deliver  up  to  iustice,  all  persons  who, 
being  charged  with  the  crime  of  muraer,"  &c. ;  "  and  the  re- 
spective juages  and  other  magistrates  of  the  two  governments 
shall  have  power,  jurisdiction,  and  authority,  upon  complaint, 
made  under  oath,  to  issue  a  warrant  for  the  apprehension  of 
the  fugitive,"  &c. 

In  the  case  before  us.  Her  Britannic  Majesty's  Consul  at  the 
port  of  New  York  made  a  requisition  and  complaint,  before 
one  of  the  United  States  Commissioners,  against  the  fugitive 
in  question, — upon  which  a  warrant  was  issued  and  the  arrest 
made,  and,  after  an  examination  into  the  charge,  committed, 
for  the  purpose  of  being  surrendered.  No  demand  was  made 
upon  this  government,  by  the  government  of  Great  Britain, 
claiming  the  surrender.  This  government  was  passed  by,  and 
the  requisition  made  by  the  Consul,  directly  upon  the  magis- 
trate, on  the  ground,  as  contended  for,  namely,  that  the  con- 
sent or  authority  of  the  Executive  is  unnecessary  to  warrant 
the  institution  of  the  proceedings ;  and,  in  support  of  their 
propriety  and  regularity,  the  position  is  broadly  taken,  and 
without  which  the  proceedings  cannot  be  upheld,  that  accord- 
ing to  the  true  interpretation  of  the  treaty,  any  officer  of 
Great  Britain,  however  inferior,  properly  represents  the 
sovereign  of  that  country,  who  may  choose  to  prosecute  the 
alleged  fugitive  in  making  the  requisition,  and  is  entitled  to 
the  obedience  of  the  judicial  tribunals  for  that  purpose,  and 
if  sufficient  evidence  is  produced  before  them,  to  arrest  and 
commit  that  a  suiTender  may  be  made;  and,  that  in  this 
respect,  such  officer  is  put  on  the  footing  of  any  of  the  prose- 
*1S71  ^^*^"8  officers  of  this  government,  who  are  *authorized 
-I  to  institute  criminal  proceedings  for  a  violation  of  its 
laws ;  that  the  country  is  open  to  him,  throughout  the  limits 
of  the  Union,  and  the  judicial  tribunals  bound  to  obedience 
on  his  requisition  and  proofs,  to  make  the  arrest  and  commit- 
ment. This  is  the  argument.  Now,  upon  recurring  to  the 
terms  of  the  treaty,  it  will  be  seen,  I  think,  that  no  such  stipu- 
lations were  entered  into,  or  intended  to  be  entered  into,  by 
either  government,  or  any  authority  conferred  to  justify  such 
a  proceeding.  The  two  nations  agree  that  upon  ^^  mutual 
requisition  by  them,  or  their  officers  or  authorities  respec- 
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tively  made  " — ^that  is,  on  a  requisition  made  by  the  one  gOT- 
ernment,  or  by  its  ministers  or  officers  properly  authorized, 
upon  the  other, — ^the  government,  upon  whom  the  demand  is 
thus  made,  shall  deliver  up  to  justice  all  persons  charged  with 
the  crimes,  as  provided  in  the  treaty,  who  shall  have  sought  an 
asylum  within  her  territories.  In  other  words,  on  a  demand, 
made  by  the  authority  of  Great  Britain  upon  this  government, 
it  shall  deliver  up  the  fugitive ;  and  so  in  respect  to  a  demand 
by  the  authority  of  this  government  upon  her.  This  is  the 
exact  stipulation  entered  into,  when  plainly  interpreted.  It 
is  a  compact  between  the  two  nations  in  respect  to  a  matter 
of  national  concern — the  punishment  of  criminal  offenders 
against  their  laws — and  where  the  guilty  party  could  be  tried 
and  punished  only  within  the  jurisdiction  whose  laws  have 
been  violated.  The  duty  or  obligation  entered  into,  is  the 
duty  or  obligation  of  the  respective  nations,  and  each  is  bound 
to  see  that  it  is  fulfilled,  and  each  is  responsible  to  the  other 
in  case  of  a  violation.  When  the  casus  fcBderis  occurs,  the 
requisition  or  demand  must  be  made  by  the  one  nation  upon 
the  other.  And  upon  our  system  of  government,  a  demand 
upon  the  nation  must  be  made  upon  the  President,  who  has 
charge  of  all  its  foreign  relations,  and  with  whom  only  foreign 
governments  are  authorized,  or  even  permitted,  to  hold  any 
communication  of  a  national  concern.  He  alone  is  authorized, 
by  the  Constitution,  to  negotiate  with  foreign  governments, 
and  enter  into  treaty  obligations  binding  upon  the  nation ; 
and,  in  respect  to  all  questions  arising  out  of  these  obligations, 
or  relating  to  our  foreign  relations,  in  which  other  governments 
are  interested, application  must  be  made  to  him.  A  requisition 
or  demand,  therefore,  upon  this  government,  must,  under  any 
treaty  stipulation,  be  made  upon  the  Executive,  and  cannot  be 
made  through  any  other  department,  or  in  any  other  way. 
Judge  MarsnaU,  in  his  celebrated  argument  in  the  case  of 
Jonathan  Robbins,  who  was  demanaed  by  Great  Britain, 
under  the  treaty  of  1796,  and  from  which  this  part  of  the 
treaty  of  1842  was  taken  almost  verbatim^  speaking  of  the 
requisition  in  that  case,  observes : 

*"  That  the  case  was,  in  its  nature,  a  national  demand,  r#i  go 
made  upon  the  nation.  The  parties  were  the  two  ^ 
nations.  They  cannot  come  into  court  to  litigate  their  claims, 
nor  can  a  court  decide  on  them.  Of  consequence,  the  de- 
mand is  not  a  case  of  judicial  cognizance.  He  further 
observes,  that  *Hhe  President  is  the  sole  organ  of  the  nation, 
in  its  external  relations,  and  its  sole  representative  with  for- 
eign nations.  Of  consequence,  the  demand  of  a  foreign 
nation  can  only  be  made  on  him."    Again,  he  says :  **  The 
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department,  which  is  intrusted  with  the  whole  foreign  inter- 
course of  the  nation,  with  the  negotiations  of  all  treaties, 
with  the  power  of  demanding  a  reciprocal  performance  of  the 
article,  which  is  accountable  to  the  nation  for  the  violation  of 
its  engagements  with  foreign  nations,  and  for  the  conse- 
quences resulting  from  such  violation,  seems  the  proper  de- 
partment to  be  intrusted  with  the  execution  of  a  national 
contract,  like  that  under  consideration." 

The  idea  of  a  requisition  of  a  foreign  nation  upon  the  judi- 
ciary of  another,  much  more  upon  the  humble  magistrate  of 
another,  demanding,  as  of  right,  the  fulfilment  of  treaty  obli- 
gations, is  certainly  novel,  and  one  that  I  would  not  willingly 
attribute  to  the  distinguished  men  who  negotiated  this  one, 
nor  to  the  governments  that  ratified  it.  So  extraordinary  an 
interpretation  ought  not  to  be  given  to  the  instrument,  unless 
upon  the  plainest  and  most  imperative  terms.  It  does  great 
injustice  to  both  nations.  The  proceedings,  consequent  upon 
it,  compromit  the  character  and  dignity  of  the  one  making 
the  demand,  and  are  disrespectful  to  the  other,  and  may  be 
dangerous  to  the  liberty  of  the  citizen.  The  record  before  us 
shows,  that  a  requisition,  with  due  solemnity,  was  made  upon 
the  Commissioner,  in  this  case,  by  Her  Britannic  Majesty's 
government,  through  her  Consul,  and  seems  to  imply,  that 
the  magistrate  is  to  act  under  the  power  and  authority  of  that 
government,  rather  than  in  obedience  to  the  laws  of  his  own ; 
and  that  a  refusal  to  act  would  be  a  contempt  of  that  author- 
ity, and  of  the  casus  fcederis  of  a  treaty  obligation.  If  any 
further  argument  was  wanting  for  the  interpretation  of  the 
treaty  for  which  I  am  contending,  I  might  refer  to  that  given 
by  the  authority  of  Great  Britain,  in  providing  by  act  of 
Parliament  for  carrying  it  into  execution  on  her  part. 

By  the  6th  and  7th  Victoria,  chapter  76,  it  is  enacted, 
^'  That,  in  case  a  requisition  shall  at  any  time  be  made  by 
the  authority  of  the  United  States,  in  pursuance  of,  and 
according  to  the  said  treaty  for,  the  delivery  of  any  person 
charged  with  the  crime  of  murder,  &c.,  it  shall  be  lawful  for 
one  of  Her  Majesty's  principal  Secretaries  of  State,  or,  in 
Ireland,  for  the  Chief  Secretary  of  the  Lord-Lieutenant  of 

*1S91  ^^^^^'^^^  *^^  ^  *^y  *^^  Her  Majesty's  colonies  or  pos- 
-■  sessions  abroad,  for  the  officer  administering  the  gov- 
ernment of  any  such  colony  or  possession,  by  warrant  under 
his  hand  and  seal,  to  signify  that  such  requisition  has  been  so 
made,  and  to  require  all  justices  of  the  peace,  and  magistrates 
and  officers  of  justice,  within  the  several  jurisdictions,  to 
govern  themselves  accordingly,  &c. ;  and  thereupon  it  shall 
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be  lawful  for  any  jostice  of  the  peace,  &c.,  to  examine  upon 
oath  any  person  or  persons,  touclung  the  charge,"  &c. 

Now,  it  will  be  seen  that,  according  to  the  interpretation 
given  to  the  treaty  by  Great  Britain,  the  requisition  for  the  | 

delivery  of  the  fugitive  must  be  made  by  the  President  upon  | 

that  government,  and  its  warrant  obtained,  before  any  magis- 
trate within  her  dominion  is  authorized  to  act  in  the  matter. 
The  act  of  Parliament  deals  with  the  treaty  as  regulating  a 
matter  of  national  concern,  and  in  respect  to  which  both  na- 
tions must  act  in  carrying  into  execution  its  stipulations ; 
and  it  is  only  after  both  have  acted,  and  an  authority  obtained 
for  the  surrender,  that  the  power  of  the  judiciary  can  be 
called  into  requisition.  I  am  satisfied  this  is  a  sound  inter- 
pretation of  its  provisions,  and  is  one,  while  it  secures  the 
punishment  of  the  offender,  guards  the  citizens  and  subjects 
of  the  respective  countries  against  any  abuse  of  the  power. 
While  its  exercise  is  thus  kept  under  the  supervision  and 
control  of  the  two  governments,  there  can  be  no  danger  of 
its  being  perverted,  to  the  purposes  of  private  malice  and  re- 
venge, which  might  justly  be  apprehended,  if  left  to  the  un- 
restrained discretion  of  the  subordinate  officers  of  either. 
The  construction,  against  which  I  am  contending,  would  refer 
the  execution  of  the  treaty  to  the  subordinate  and  inferior 
agents  of  both  governments,  so  far  as  the  surrender  of  the 
fugitive,  on  our  part,  is  concerned ;  for,  as  I  understand  that 
construction,  any  subordinate  ofiScer  of  Great  Britain  may 
make  the  requisition  directly  upon  the  magistrate,  for  the 
apprehension  and  committal;  and,  upon  such  commitment 
being  communicated  to  the  government,  the  Secretary  of 
State  issues  his  warrant  that  the  prisoner  be  delivered  to  the 
British  authorities.  And,  as  I  am  advised,  that  department 
decided,  in  the  case  before  us,  that  the  government  would  not 
go  behind  the  decision  of  the  Commissioner,  adjudging  the 
prisoner  guilty.  Thus,  the  whole  of  the  proceeding  in  the 
exercise  of  this  hieh  and  delicate  power,  if  the  requisition  of 
the  President,  in  the  first  place,  is  dispensed  with,  would  pass 
out  of  the  hands  and  beyond  the  control  of  the  government. 
This  seems  to  be  the  result  of  the  American  interpretation  of 
the  treaty,  sought  to  be  established.  It  has  been  argued  that, 
in  Metzger*s  case,  in  which  demand  was  made  by  the  French 
government,  under  the  treaty  of  November  9,  1848,  the 
*Executive  declined  to  act  until  an  application  had  r«j4Q 
been  made  to  the  judiciary,  and  that  this  construction  "- 
was  sanctioned  by  the  court  in  that  case.  The  treaty,  in  ex- 
press terms,  requires  the  requisition  to  be  made  through  the 
diplomatic  agents  of  the  respeQtive  governments ;  but  that 
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the  surrender  shall  not  be  made  until  the  crime  is  established 
according  to  the  laws  of  the  country  in  which  the  fugitive  is 
found.  In  that  case,  the  requisition  was  made  upon  the 
Executive  by  the  diplomatic  agent  of  France,  who  was  referred 
to  the  judiciary.  The  application  to  the  judiciary,  therefore, 
was  with  the  approbation  of  this  government.  How  formal 
it  was  given,  does  not  appear  in  the  case.  The  same  practice 
was  adopted  by  the  Executive,  in  the  case  of  Jonathan  Rob- 
bi!i8.  There,  on  the  requisition  made  by  Great  Britain  upon 
the  President,  he  referred  the  case  to  a  Judge  of  the  District 
Court  of  the  United  States,  to  inquire  into  the  facts  and 
determine  whether  or  not  he  was  guilty  of  the  offence  charged 
against  him.  And  it  is  upon  this  construction,  given  to  the 
treaty  of  1795,  upon  which  all  our  subsequent  treaties  of  ex- 
tradition seem  to  have  been  drafted.  The  power  to  surrender 
is  not  confided  exclusively  to  the  Executive  under  the  treaty 
in  question,  nor  was  it  under  the  treaty  of  1795.  On  the 
requisition  being  made,  if  the  President  is  satisfied,  upon  the 
evidence  accompanying  it,  that  a  proper  case  is  presented  for 
an  inquiry  into  the  crime  charged,  the  authorities  claiming 
the  fugitive  are  referred  to  the  judiciary  ;  and  then,  it  is  the 
duty  of  the  courts  or  judges  to  act  and  to  take  the  proper 
steps  for  the  arrest  and  inquiry.  The  Executive  alone  pos- 
sesses no  authority,  under  the  Constitution  and  laws,  to  de- 
liver up  to  a  foreign  power  any  person  found  within  the  States 
of  this  Union,  without  the  intervention  of  the  judiciary.  The 
surrender  is  founded  upon  an  alleged  crime,  and  the  judiciary 
is  the  appropriate  tribunal  to  enquire  into  the  charge.  It  has 
also  been  urged  that  great  inconvenience  may  exist  in  the 
pursuit  and  apprehension  of  fugitives  upon  the  construction 
contended  for,  in  consequence  of  the  extended  frontier  line 
between  the  two  countries,  as  much  time  will  be  consumed 
in  making  the  requisition  upon  the  President.  This  may  be 
so;  but  I  cannot  agree  that  a  sound  construction  of  the  treaty, 
and  one  which  affords  nothing  more  than  a  just  protection  to 
the  personal  liberty  of  the  citizen  against  the  abuse  of  power, 
shall  be  made  to  yield  to  the  suggestions  of  convenience ;  for, 
although  the  prisoner  before  us  may  be  a  foreigner,  and  even 
may  be  a  fit  subject  to  be  given  up  to  the  subordinate  and 
irresponsible  agents  of  the  government  claiming  him,  still,  it 
is  not  to  be  denied  that  the  same  power,  thus  attempted  to  be 
exercised  by  them,  in  this  instance,  is  equally  applicable  to 
♦1411  *^y  citizen  of  *the  country,  upon  a  like  complaint; 
-'  and  besides,  under  our  system  of  laws  and  principles 
of  government,  so  far  as  respects  personal  security  and  per- 
sonal freedom,  I  know  of  no  distinction  between  the  citizen 
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and  the  alien  who  has  sought  an  asylum  under  them.  I  will 
simply  add,  that,  according  to  the  act  of  6th  and  7th  Victoria, 
akeaay  referred  to,  carrying  into  effect  this  treaty,  the  indul- 
gence of  any  such  convenience  in  its  execution  is  regarded 
as  too  dangerous  to  the  subjects  of  that  government  residing 
within  its  dominions,  on  the  other  side  of  this  extended  boun- 
dary. The  treaty,  trfter  providing  for  the  requisition  of  the 
one  government  upon  the  other,  wr  the  surrender,  then  pro- 
vides that  the  respective  judges  and  other  magistrates  of  the 
two  governments  shall  have  power,  jurisdiction,  and  author- 
ity, upon  complaint  made  under  oath,  to  issue  a  warrant  for 
the  apprehension  of  the  fugitive.  After  the  requisition  has 
been  made  upon  the  President,  the  organ  of  the  government 
as  regards  our  foreign  relations,  and  his  authority  obtained, 
the  means  are  thus  provided  for  procuring  the  surrender.  An 
application  is  then  made  to  the  judiciary  of  the  country,  not 
upon  the  requisition  of  the  foreign  government,  but,  as  in  all 
other  cases,  upon  the  authority  of  its  own — and  the  warrant 
issued  in  pursuance  of  such  application  runs  in  the  name  of 
the  President  of  the  United  States.  The  act  of  Congress, 
passed  to  carry  our  treaties  of  extradition  into  effect,  and  of 
course  this  one  among  others,  takes  up  the  subject  at  this 
stage  of  the  proceedings,  and  designates  the  judicial  officers 
who  are  authorized  to  act,  and  prescribes,  in  general  terms, 
the  steps  to  be  pursued  in  the  arrest,  the  examination  of  the 
criminal  charge,  and  final  commitment  for  the  surrender,  if 
evidence  of  the  criminality  is  found  sufficient.  There  is  no 
necessary  discrepancy  between  the  provisions  of  this  act  and 
the  treaty,  as  the  requisition  of  the  one  government  upon  the 
other  is  not  attempted  to  be  regulated  or  defined,  but  is  left 
as  regulated  by  the  terms  of  that  instrument.  The  provis- 
ions of  the  treaty  must,  therefore,  be  resorted  to  for  the  pur- 
pose of  ascertaining  how  that  requisition  shall  be  made.  I 
have  already  explained  my  interpretation  of  them,  and  need 
not  repeat  it.  The  judicial  officers  designated  in  the  treaty, 
and  upon  whom  jurisdiction  is  conferred,  are  "  the  respective 
judges  and  other  magistrates  of  the  two  governments."  The 
act  of  Congress,  in  carrying  out  this  provision,  designates  the 
Justices  of  the  Supreme  Court,  the  Judges  of  the  several, 
District  Courts  of  the  United  States,  the  Judges  of  the  several 
State  Courts,  and  Commissioners  specially  authorized  so  to 
do,  by  any  of  the  courts  of  the  United  States.  The  terms 
"other  magistrates  of  the  two  governments,"  are  quite  in- 
definite and  difficult  in  their  application  by  judicial  construc- 
tion. In  an  enlarged  sense,  *they  might  embrace  all  rm-iAo 
ihe  United  States  Commissioners  appointed  by  the  '- 
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Circuit  Court,  who,  under  the  act  of  Congress  of  the  28d  of 
August,  1842,  are  authorized  to  arrest  persons  for  crimes 
against  the  United  States,  and  imprison  or  bail  the  same ; 
and,  also,  all  the  justices  of  the  peace  of  the  several  States, 
upon  whom  like  power  is  conferred  by  the  S8d  section  of 
the  Judiciary  Act  of  1789.  I  can  hardly  suppose  that  the 
distiuguishea  citizen  who  represented  this  government  in  the 
negotiation  of  the  treaty,  or  the  President,  under  whose  super- 
vision it  was  entered  into,  contemplated  the  exercise  of  so 
high  and  delicate  a  power  over  the  rights  and  liberty  of  the 
citizen,  by  so  numerous  a  body  of  the  magistracy  of  the  coun- 
try. But,  be  this  as  it  may.  Congress,  in  providing  for  the 
execution  of  the  treaty,  has  declared  who  shall  constitute 
those  ^^  other  magistrates,"  before  whom  the  application  may 
be  made  for  the  arrest  and  examination,  and  have  confined 
the  jurisdiction,  in  this  respect,  to  the  Judges  of  the  several 
State  courts,  and  commissioners  specially  authorized  by  the 
courts  of  the  United  States,  for  the  performance  of  that  duty. 
The  provision  necessarily  excludes  the  great  body  of  the 
State  magistrates  and  of  United  States  Commissioners,  pos- 
sessing general  power  to  arrest  and  commit  for  ofifences 
against  the  United  States,  and  is  in  no  respect  in  conflict 
with  any  clause  in  the  treaty,  but  in  harmony  with  it,  and  in 
furtherance  of  a  proper  and  discreet  execution  of  its  stipula- 
tions. 

It  has  been  argued  that,  admitting  the  State  magistrates  to 
possess  no  power  under  the  act  of  Congress  passed  to  carry 
the  treaty  into  effect,  yet  that  act  confers  the  power  upon 
the  body  of  United  States  Commissioners,  authorized  to 
arrest  and  commit  for  crimes  against  the  United  States,  un- 
der the  act  of  1842.  A  slight  attention  to  the  provisions  of 
the  act,  I  think,  will  refute  any  such  conclusion.  The  1st 
section  confers  the  exercise  of  the  power  under  the  treaty, 
upon  the  Judges  of  the  Federal  courts,  and  of  the  State 
courts,  and  upon  ^^  Commissioners  authorized  so  to  do  by  any 
of  the  courts  of  the  United  States  " ;  and  the  6th  section  pro- 
vides— '^  That  it  shall  be  lawful  for  the  courts  of  the  United 
States,  or  any  of  them,  to  authorize  any  person  or  persons  to 
act  as  a  Commissioner  or  Commissioners  under  the  provi- 
sions of  this  act ;  and  the  doings  of  such  person  or  persons 
so  authorized  in  pursuance  of  any  of  the  provisions  afore- 
said, shall  be  good  and  available  to  all  intents  and  purposes 
whatever." 

Taking  these  two  provisions  together,  and  construing  them 
as  part  of  a  regulation  prescribed  by  law  for  carrying  the 
treaty  into  effect,  I  think  it  plain  that  a  Commissioner,  com- 
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petent  to  act  in  the  matter,  must  be  specially  appointed,  or 
authorized  by  *the  Federal  courts  for  that  purpose.  r«i4Q 
The  first  section  confines  the  exercise  of  the  power  to  *- 
Commissioners  thus  specially  authorized  to  perform  this 
duty ;  and  the  sixth  provides  for  the  appointment  of  them, 
and  declares  that  their  doings  in  the  premises,  in  conformity 
with  law,  shall  be  good  and  valid.  How  it  can  be  said  that 
the  exercise  of  a  power  thus  guarded  and  restricted,  both  in 
the  grant  and  in  the  appointment,  is  conferred,  also,  upon  a 
body  of  officers  appointed  under  a  different  act,  and  for  other 
special  and  limited  duties,  I  admit  is  beyond  my  comprehen- 
sion. But  it  is  urged  that  if  the  act  of  Congress  cannot  be 
construed  as  conferring  the  power,  it  may  be  derived  from 
the  appointment  of  this  Commissioner,  under  a  rule  of  the 
Circuit  Court  of  the  United  States,  adopted  in  January,  1861. 
That  rule  provides  that  the  clerk  of  the  Circuit  Court  and  of 
the  District  Court,  and  their  deputies,  (the  Commissioner  in 
question  being  a  deputy  of  the  Clerk  of  the  District  Court,) 
shall  be  ex  officio  Commissioner  of  the  Circuit  Court;  and 
shall  be  authorized  to  execute  all  the  powers,  and  perform 
all  the  duties  conferred  by  several  acts  of  Congress,  enumerat- 
ing them,  but  of  which  the  act  of  1848,  the  one  in  question, 
is  not  included,  "  or  of  any  act  of  Congress  having  relation  to 
such  Commissioners,  and  their  duties  or  powers."  These 
officers,  thus  appointed  by  the  Circuit  Court,  are  authorized, 
by  the  several  acts  enumerated,  to  take  affidavits  and  bail  in 
civil  cases ;  and  to  arrest  and  commit  for  offences  against  the 
United  States,  and 'the  latter  clause  of  the  rule  provides  for 
the  performance  of  any  other  duties  that  may  be  conferred 
upon  them  by  any  other  acts  of  Congress.  Now  it  is  appar- 
ent, unless  it  can  be  shown  that  the  act  of  1848  confers  the 
power  to  act  under  the  treaty  in  the  extradition  of  fugitives 
upon  these  officers,  this  clause  in  the  rule  has  no  application 
to  the  case ;  and  that  no  such  power  has  been  conferred  by 
that  act,  if  I  am  not  greatly  mistaken,  has  been  already  de- 
monstrated. The  rule  of  the  court  adds  nothing  to  the  argu- 
ment in  favor  of  the  power,  as  that  depends  upon  the  act  of 
Congress  which  provides  for  carrying  the  treaty  into  effect, 
and  which  confers  the  power  only  upon  Commissioners,  spe- 
cially appointed  by  the  Federal  courts  for  this  purpose.  The 
treaty  provides  that  the  arrest  of  the  alleged  fugitive,  and 
commitment  for  the  purpose  of  a  surrender,  shall  be  made, 
'^  upon  such  evidence  of  criminality  as,  according  to  the  laws 
of  the  place  where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  apprehension  and  commitment  for 
trial,  if  the  crime  or  offence  had  there  been  committed." 
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The  act  of  Congress  makes  no  provision  on  this  subject, 
except  as  it  respects  the  admissibility  of  a  species  of  evidence 

♦1441  *'^''*^^^  ^^  ^®  noticed  heres^ter.  The  laws  of  New 
J  York,  therefore,  are  to  govern  and  regulate  the  Judge 
or  Commissioner  in  hearing  and  determining  the  criminality 
of  the  prisoner,  as  he  was  found  in  that  jurisdiction.  This 
would  be  so  even  without  the  specific  provision  of  the  treaty, 
as  the  only  mode  of  proceeding,  in  summary  criminal  pro- 
ceedings before  the  Federal  magistrates,  is  according  to  the 
practice  before  the  State  magistrates  in  analogous  cases.  The 
thirty-third  section  of  the  Judiciary  Act  of  1789,  expressly 
provides  that  summary  proceedings  against  persons  for  crimes 
committed  against  the  United  States,  shall  be  agreeably  to 
the  usual  mode  of  process  against  offenders  in  the  State  in 
which  he  may  be  found.  I  am  not  aware  of  any  other  act  of 
Congress  on  the  subject.  This  accords  with  the  construction 
given  to  the  treaty  in  the  act  of  Parliament,  6th  and  7th  Vic- 
toria, which  requires  the  production  of  such  evidence  as,  ac- 
cording to  the  laws  of  that  part  of  her  Majesty's  dominions 
where  the  prisoner  is  found,  would  justify  his  apprehension 
and  committal  for  trial,  if  the  crime  had  been  there  com- 
mitted. According  to  the  laws  of  New  York,  regulating 
these  summary  proceedings,  in  criminal  cases,  eviaence  is 
heard,  as  well  on  behalf  of  the  accused  as  against  him,  and 
should  have  been  so  heard  in  this  case.  The  2d  section  of 
the  act  of  Congress,  to  carry  into  effect  the  treaty,  provides 
that  on  the  hearing  upon  the  return  of  the  warrant  of  arrest, 
^*  copies  of  the  depositions  upon  which  an*  original  warrant  in 
any  such  foreign  country  may  have  been  granted,  under  the 
hand  of  the  person  or  persons  issuing  such  warrant,  and  at- 
tested upon  the  oath  of  the  party  producing  them,  to  be  true 
copies  of  the  original  depositions,  may  be  received  in  evidence 
of  the  criminality  of  the  person  so  apprehended." 

This  species  of  evidence  is  exceedingly  loose  and  unsatis- 
factory, in  any  aspect  in  which  it  can  be  viewed ;  but  cer- 
tainly it  cannot  be  characterized  as  evidence  of  any  descrip- 
tion, unless  it  appears  that  the  magistrate  in  the  foreign 
country  taking  the  depositions  and  issuing  the  warrant,  had 
jurisdiction  of  the  case,  and  was  competent  to  perform  these 
acts.  Unless  the  authority  exists,  the  acts  are  coram  non 
Judice^  and  void.  And  the  rule  is  universal,  that  in  the  case 
of  magistrates,  or  other  persons  of  limited  or  special  jurisdic- 
tion, any  party  setting  up  a  right  or  title  under,  and  by 
virtue  of,  their  acts  or  proceedings,  must  first  show  affirmsr 
tively  that  they  possessed  jurisdiction  or  authority  to  act  in 
the  matter.  The  jurisdiction  is  never  presumed.  ThesQ  are 
X54 
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{principles  too  familiar  to  require  a  reference  to  authoritie8. 
t  was  proved,  in  this  case,  that  the  person  taking  the  depo- 
sitions in  Ireland,  and  issuing  the  warranto  acted  as  a  justice 
of  the  peace ;  and,  it  has  been  contended,  that  affords 
^evidence  not  only  of  his  appointment  to  that  office,  rm-iAf: 
but  also  of  the  competency  of  his  jurisdiction.  I  can-  ■- 
not  assent  to  this  doctrine.  I  admit  that  evidence  of  a  person 
exercising  the  duties  of  a  public  officer,  and  even  reputation 
of  the  fact,  may  dispense  with  the  proof  of  a  regular  appoint- 
ment, and  if  there  is  no  question  as  to  the  extent  of  his 
power  or  authority,  the  proof  will  be  sufficient.  But  if,  in 
addition  to  the  appointment,  it  becomes  necessary  to  give 
evidence  of  his  jurisdiction,  neither  his  acting  in  the  office,  or 
reputation,  furnishes  any  evidence  of  the  fact.  1  Phillips, 
Ev.,  482,  488,  460 ;  C.  &  Hill's  Notes,  280,  281 ;  8  Wend. 
(N.  Y.),  267.  If  a  contrary  principle  can  be  found  in  the 
law,  it  is  a  little  remarkable  that  the  rule  should  ever  have 
obtained  that,  in  an  action  founded  upon  the  adjudication  or 
decision  of  a  magistrate,  or  any  other  officer  of  special  and 
limited  jurisdiction,  the  party  claiming  a  right  under  it,  must 
aver  and  prove  jurisdiction  in  the  particular  case,  for  the  very 
adjudication,  or  decision,  would  afford  all  the  necessary 
evidence  of  the  officer  acting  as  such  within  the  principle 
contended  for.  In  other  words,  the  judgment  would  afford 
evidence  per  se  of  the  jurisdiction,  and  in  all  cases  dispense 
with  further  proof,  and  thus  every  inferior  magistrate  would 
be  placed  upon  the  footing  of  courts  of  general  jurisdiction. 
I  do  not  think  it  necessary  to  pursue  this  branch  of  the  argu- 
ment further,  and  am  satisfied  that  the  commissioner  acted, 
in  the  arrest  and  commitment  of  the  prisoner,  without  any 
competent  evidence  of  his  guilt  of  the  crime  alleged  against 
him.  To  permit  the  copies  as  evidence,  without  proof  of  the 
jurisdiction  of  the  magistrate,  would  be  against  all  principle, 
and  might  lead  to  the  most  scandalous  abuses  in  carrying 
into  execution  the  stipulations  of  the  treaty.  This  species  of 
evidence  is  very  differently  guarded,  in  the  act  6th  and  7th 
Victoria.  There,  copies  of  the  depositions  laid  before  the 
government,  and  upon  which  the  proper  officer  issued  his 
warrant  to  the  magistrates,  authorizing  them  to  institute  pro- 
ceedings to  arrest  and  commit  the  fugitive,  are  those  only 
permitted  to  be  given  in  evidence.  In  other  words,  copies  of 
the  depositions  upon  which  the  government  acted  in  the 
matter,  are  admissible  as  evidence  of  the  criminality.  The 
original  of  these  are  those  upon  which  our  government  make 
the  requisition ;  and,  of  course,  the  good  faith  of  the  nation 
is  pledged  that  they  were  taken  before  competent  officers, 
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and  that  the  facts  stated  in  them  were  true.  But,  in  the  case 
before  us,  the  copy  was  taken  by  a  police  officer  of  the 
foreign  country,  and  produced  here  before  the  Commissioners, 
without  the  sanction  of  either  government,  and  without  any 
competent  evidence  of  the  authority  of  the  person  before 
whom  it  was  taken.  There  was  no  evidence  of  the  authority 
*1461  ^^  ^  magistrate,  or  of  any  *authority  under  the 
J  treaty,  for  the  arrest  of  the  accused,  before  the  Com- 
missioner, but  what  depended  upon  the  oral  testimony  of  this 
officer,  and  the  statement  of  the  Consul,  of  what  had  been 
represented  to  him  in  the  matter.  The  Consul  does  not  aver 
that  any  of  the  facts  stated  by  him,  in  what  he  calls  his 
requisition  upon  the  Commissioner,  were  within  his  own 
knowledge.  Even  the  authority  attempted  to  be  derived 
from  the  Under  Secretary  of  State  in  Ireland,  depends  upon 
the  oral  statement  of  this  police  witness ;  and  I  assert,  and 
do  so  upon  the  responsibility  that  I  know  belongs  to  my 
place  and  the  occasion,  that  there  is  not  one  word  or  scintilla 
of  evidence  in  the  record  of  the  Commissioner,  upon  which 
the  accused  in  this  case  has  been  tried  and  adjudged  guilty, 
but  depends  entirely  and  exclusively  upon  the  oral  examina- 
tion of  this  foreign  police  officer,  who  does  not  pretend  that 
he  had  any  personal  knowledge  of  the  commission  of  the 
crime.  His  knowledge  only  extends  to  the  verification  of  the 
copy  of  the  deposition  taken  before  a  person  in  Ireland,  of 
whose  authority  to  take  it  we  know  nothing.  To  those 
familiar  with  the  criminal  laws  of  this  country,  I  need  not 
say  that  such  evidence,  against  any  person  charged  with  an 
offence  against  our  laws,  would  be  inadmissible  and  utterly 
^  worthless,  and  especially  so,  under  the  laws  of  the  State  of 
New  York,  which  must  govern  in  this  case,  unless  otherwise 
regulated  by  act  of  Congress ;  and  equally  so,  in  my  judg- 
ment, within  a  sound  construction  of  the  act  providing  for 
the  admissibility  of  these  copies  of  a  deposition,  taken  before 
the  foreign  magistrate. 

I  have  thus  gone  over  the  case  much  more  at  large  than  I 
should  have  deemed  it  necessary,  were  it  not  for  the  very 
great  diversity  of  opinion  in  respect  to  it  among  my  brethren. 
I  have  regarded  it  as  a  case  of  considerable  importance,  not 
only  from  the  delicacy  of  the  power  involved  in  the  treaty, 
the  provisions  of  which  we  are  called  upon  to  interpret,  but 
also  from  the  principles  lying  at  the  foundation,  which  con- 
cern the  rights  and  liberty  of  every  citizen  of  the  United 
States.  I  cannot  but  think  the  denial  of  the  power  to  grant 
the  writ  of  habeas  corpus^  in  this  case,  is  calculated  to  shake 
the  authority  of  a  long  line  of  decisions  in  this  court,  from 
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Hamilton's  ease^  decided  in  1796,  down  to  the  present  one. 
That  case,  as  understood  and  expounded  in  the  case  of  Boll- 
man  and  Swartwout,  in  1807,  which  received  the  most 
deliberate  consideration  of  the  court,  and  to  which  the  doc- 
trine in  Hamilton's  ease  was  applied,  held  that  this  great  writ 
was  within  the  cognizance  of  the  court,  under  the  14th  section 
of  the  Judiciary  Act,  in  all  cases  where  the  prisoner  was  re- 
strained of  his  liberty,  "'  under,  or  by  color  of  the  authority  of 
the  United  States,*'  and  no  case  has  held  the  contrary  since 
that  ^decision,  with  the  exception  of  that  of  Metzger,  rt^^An 
decided  in  1847,  which,  I  have  already  stated,  stands  ^ 
alone,  but  which  distinctly  admits  the  power  and  jurisdiction 
of  the  court  in  the  case  before  us.  This  writ  has  always  been 
justly  regarded  as  the  stable  bulwark  of  civil  liberty;  and 
undoubtedly,  in  the  hands  of  a  firm  and  independent  judici- 
ary, no  person,  be  he  citizen  or  alien,  can  be  subjected  to 
illegal  restraint,  or  be  deprived  of  his  liberty,  except  accord- 
ing to  the  law  of  the  land.  So  essential  to  the  security  of 
the  personal  rights  of  the  citizen  was  the  uninterrupted  oper- 
ation and  efifect  of  this  writ,  regarded  by  the  founders  of  the 
Republic,  that  even  Congress  cannot  suspend  it,  except  when, 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it.  I  cannot,  therefore,  consent  to  cripple  or  limit  the  au- 
thority conferred  upon  this  court  by  the  Constitution  and 
laws  to  issue  it,  by  technical  and  narrow  construction ;  but, 
on  the  contrary,  prefer  to  follow  the  free  and  enlarged  inter- 
pretation always  given,  when  dealing  with  it  by  the  courts  of 
England,  from  which  country  it  has  been  derived.  They  ex- 
pound the  exercise  of  the  power  benignly  and  liberally  in 
favor  of  the  deliverance  oi  the  subject  from  all  unlawful 
imprisonment;  and,  when  restrained  of  his  liberty,  he  may 
appeal  to  the  highest  common-law  court  in  the  kingdom,  to 
inquire  into  the  cause  of  it.  So  liberally  do  the  courts  of 
England  deal  with  this  writ,  and  so  unrestricted  is  its  opera- 
tion in  favor  of  the  security  of  the  personal  rights  of  the 
subject,  that  the  decision  of  one  court  or  magistrate  upon  the 
return  to  it,  refusing  to  discharge  the  prisoner,  is  no  bar  to  the 
issuing  of  a  second,  or  third,  or  more,  by  any  other  court  oi- 
magistrate  having  jurisdiction  of  the  case,  and  it  may  remand 
or  discharge,  according  to  its  judgment,  upon  the  same  mat- 
ters. 18  Mees.  &  W.,  679 ;  9  Ad.  &  EIL,  781 ;  1  East,  814 ; 
14  Id.,  91 ;  2  Salk.,  503 ;  6  Mees.  &  W.,  47.  Upon  the  whole, 
I  am  satisfied,  that  the  prisoner  is  in  confinement  under  the 
treaty  and  act  of  Congress,  without  any  lawful  authority.  I 
am  of  opinion,  therefore,  that  the  writ  of  habeas  corpus  should 
issue  in  the  case,  to  bring  up  the  prisoner. 
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1.  On  the  ground  that  the  judiciary  possesses  no  jurisdic- 
tion to  entertain  the  proceedings  under  the  treaty  for  the 
apprehension  and  committal  of  the  alleged  fugitive,  without 
a  previous  requisition,  made  under  the  authority  of  Great 
Britain,  upon  the  President  of  the  United  States,  and  his 
authority  obtained  for  the  purpose. 

2.  That  the  United  States  Commissioner,  in  this  case,  is 
not  an  officer  within  the  treaty  or  act  of  Congress,  upon 
whom  the  power  is  conferred,  to  hear  and  determine  the 
question  of  criminality,  upon  which  the  surrender  is  to  be 
made. 

^-lAQ-}      *3*  That  there  was  no  competent  evidence  before 
-J  the  Commissioner,  if  he  possessed  that  power,  to  issue 
the  warrant.    And 

4.  Upon  these  grounds,  the  Circuit  Court  ought  to  have 
discharged  the  prisoner,  instead  of  remanding  him  into  cus- 
tody, and  its  decision  in  the  case  is  a  proper  subject  of  review 
by  this  court,  by  virtue  of  the  writ  of  habeas  corpus. 

Mr.  Chief  Justice  TANEY. 

I  concur  in  opinion  with  my  brother  Nelson.  The  ques- 
tions involved  in  this  application  are  very  grave  ones ;  and  I 
should  have  felt  it  to  be  my  duty  to  state  the  grounds  on 
which  my  opinion  has  been  formed,  had  not  the  whole  sub- 
ject been  so  fully  and,  to  my  mind,  satisfactorily  discussed  by 
him.  But,  concurring,  as  I  do,  in  all  that  he  has  said,  I 
shall  forbear  any  discussion  on  my  part,  and  content  myself 
with  expressing  my  entire  assent  to  the  opinion  he  has  just 
delivered. 

Mr.  Justice  DANIEL. 

The  question  just  disposed  of  by  the  court,  involving  the 
lives  and  liberties,  not  only  of  those  who  from  abroad  may 
seek  protection  under  our  laws,  but  the  lives  and  liberties  of 
our  own  citizens,  is  undoubtedly  one  of  the  most  important 
which  can  claim  the  vigilance  of  our  government  in  every 
department.  Having  deliberately  compared  my  own  views 
of  this  vital  question  with  what  has  been  so  well  expressed  by 
my  brother  Nelson,  and  concurring,  as  I  do,  in  all  that  he  has 
said  upon  it,  I  deem  it  unnecessary  to  do  more  than  thus  sol- 
emnly to  attest  my  adherence  to  the  great  principles  of  law, 
justice,  and  liberty  vindicated  by  him* 
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OBDEB. 

On  consideration  of  the  petitions  for  writs  of  habeas  corpus 
and  of  certiorari^  filed  in  this  case,  and  of  the  arguments  of 
counsel  thereupon  had, — ^It  is  now  here  considered,  ordered, 
and  adjudged  by  this  court,  that  the  writs  prayed  for  be,  and 
the  same  are  hereby,  denied ;  and  that  the  said  petitions  be, 
and  the  same  are  hereby,  dismissed. 


<*%m%9 


♦Davis  B.  Lawleb,  Timothy  Walkbb,  Stephen  r*^4Q 
S.  L'HoMMEDiEU,  Geobgb  Gbaham,  John  S.  Hab-  ■■ 
BISON,  AND  Jacob  Bubnet,  Plaintiffs  in  Ebbob,  v. 
James  H.  and  John  Walkeb. 

Where  the  Supreme  Court  of  a  State  certified  that  there  was  "  drawn  in  ques- 
tion the  Taliditj  of  statutes  of  the  State  of  Ohio/'  &c.,  without  naming  the 
statutes,  this  was  not  enough  to  give  jurisdiction  to  this  court,  under  the 
25th  section  of  the  Judiciary  Act.^ 

Nor,  in  this  case,  would  the  court  have  had  jurisdiction  if  the  statutes  had 
been  named,  because,  — 

In  1S16,  the  Legislature  of  Ohio  passed  an  "  Act  to  prohibit  the  issuing  and 
circulation  of  unauthorized  bank  paper,"  and  in  1839,  an  act  amendatory 
thereof;  and  the  question  was,  whether  or  not  a  canal  company,  incorpor- 
ated in  1837,  was  subject  to  these  acts.  In  deciding  that  it  was,  the  Supreme 
Court  of  Ohio  only  gave  a  construction  to  an  act  of  Ohio,  which  neither  of 
itself,  nor  by  its  appUcation,  inyolved  in  any  way  a  repugnancy  to  the  Con- 
stitution of  the  United  States,  by  impairing  the  obligation  of  a  contract. 

The  case  of  the  Commercial  Bank  of  Cincinnati  y.  Buckingham's  Executors,  (5 
How.,  817,)  examined  and  sustamed.^ 

1  FoLLOWBD.    Maxwell  y.  Netvbold,  constitutional,  is  also  asserted  in  the 

18  How.,  516 ;  Railroad  Co.  y.  Rock,  4  following  cases.     Grand  Gulf  R.  R, 

Wall.,  180;  Parmelee  y.  Lawrence,  11  ^c.    Co.   y.  Marshall,   12   How.,  165; 

Id.,  38.     Cited.     Messenger  v.  Mason,  Robertson    y.    Coulter,    16    Id-,    106 ; 

10   Wall.,   510 ;    Brown  y.   Atwell,  2  Michigan  Cent.  R.  R.  Co.  y.  Michigan 

Otto,  320.  South.  R.  R.  Co.,  10  Id.,  378 ;  Conadon 

If  the  jurisdiction  do  not  afSrma-  y.  Goodman,  2  Black,  574;  Lt/tie  y. 

tiyely  appear  from  the  record,  the  Arkansas,  22   How.,  103;    Worthy   y. 

writ  must  be  dismissed.     Taylor  y.  TA*  (7o»imiMioner«,0  Wall.,  611.  Thus, 

Morton,  2  Black,  481 ;  De  la  Lande  y.  whether  the  rights  of  an  insolyent, 

Louisiana,   18    How.,   192;    White  y.  under  a  contract,  passed  to  his  as- 

Wright,  22  Id..  19,   Att^y-General  y.  signee,  is  not  a  question  which  this 

Federal  Street  Meeting-house,  1  Black,  court  can  reyiew.     Gill  y.  Oliver,  11 

262 ;  Boggs  y.  Merced  Mining  Co.,  3  How.,  529 ;   Williams  y.  Oliver,  12  Id., 

Wall.,  304;   Railroad  Co.  y.  Rock,  A  111;   WiUiams  y.  Oliver,  U.,  126.    So 

Id.,  177 ;   Walker  y.  Villavaso,  6  Id.,  of  the  question  whether  the  State  law 

124 ;  Gibson  y.  Chouteau,  8  Id.,  314.  annexes  the  right  of  alluyion  to  a 

*  The  principle  that  the  Supreme  giyen  tract  of  land,  or  how  it  diyides 

Court  cannot  reyiew,  on  error,  a  de-  the  increment  between  the  owners  of 

cision  of  a  State  court  which  merely  two  tracts.    Kennedy  y.  Hunt,  7  How., 

construes  a  State  law  admitted  to  be  686.    But  if  a  State  statute  creates  a 
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This  case  was  brought  up  by  wiit  of  error,  from  the  Su- 
preme Court  of  the  State  of  Ohio,  under  the  25th  section 
of  the  Judiciary  Act. 

As  the  case  was  decided  upon  the  point  of  jurisdiction,  it 
will  be  necessary  to  state  only  so  much  of  it  as  to  show  what 
the  question  was  which  came  before  this  court.  See  18  Ohio, 
161. 

James  H.  Walker  and  John  Walker,  partners  in  trade, 
under  the  name  of  J.  H.  and  J.  Walker,  brought  a  writ 
against  the  plaintiffs  in  error  in  the  Hamilton  Court  of  Com- 
mon Pleas,  in  Ohio.  The  action  was  brought  to  recover 
§2,000  from  the  plaintiffs  in  error,  as  directors,  stockholders, 
or  otherwise  interested  in  an  association  known  as  the  Cin- 
cinnati and  Whitewater  Canal  Company.  The  evidence 
upon  the  trial  was,  that  the  plaintiffs  had  become  the  holders 
of  a  large  amount  of  such  notes  as  the  following : 

No.    18667-  D. 

1  1 

The  Cincinnati  &  Whitewater  Canal  Co.  promise  to  pay 
one  dollar  to  R.  McCurdy,  or  order,  twelve  months  after 
date,  for  value  received,  at  their  office,  Cincinnati,  9th  Nov., 
1840. 

Sam.  E.  Footb,  Sec'}/.  J.  Bonsall  Pre%H. 

No.  1.    Indorsed  "  R.  McCurdy." 


The  court  charged  the  jury  as  follows : — 

That,  if  the  paper  was  issued  under  the  directions  or  orders 
of  the  defendants,  and  intended  to  circulate  as  currency,  they 
would  be  liable  in  this  action,  whether  issued  for  the  individ- 
ual benefit  of  the  defendants  or  for  the  benefit  of  the  Cincin- 
♦I'iOl  ^*^^  *and  Whitewater  Canal  Company;  that  if  the 
-I  company  had  issued  notes  not  intended  to  circulate  as 
a  currency,  as  bank  paper  generally  does,  in  the  ordinary 
form,  but  merely  to  pay  off  their  creditors,  the  defendants 
would  not  be  liable ;  that  if  the  defendants,  in  issuing  said 
notes,  acted  merely  as  directors  of  the  Cincinnati  and  White- 
water CanalCompany,  and  within  the  limits  of  their  corporate 
powers,  they  would  not  be  personally  liable ;  but  that  said 
charter  of  said  company  did  not  authorize  the  issuing  of  notes 
designed  or  calculated  to  circulate  as  money,  and  therefore 


contract,  and  the  contention  is  that  a  later  one  does  not  impair  the  contract, 

subsequent  law  impairs  the  obligation  error  will  lie.     Bridge  Prop,  t.  Hobo- 

of  that  contract,  and  the  State  court  ken    Co.,  1   Wall.,   116.      S.  P.    Tk€ 

§0  construes  the  first  statute  that  the  BinghampUm  Bridge,  8  Wall.,  61. 
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would  not  protect  the  defendants,  if  the  jury  should  be 
satisfied  that  they  issued  such  notes ;  that,  although,  in  ordi- 
nary cases,  where  notes  are  made  payable  to  order,  it  may  be 
necessary  for  a  plaintiff  to  prove  the  indorsement,  yet,  if  the 
jury  find,  in  this  case,  that  these  notes  were  issued  and  in- 
tended to  circulate  as  a  currency,  it  is  not  necessary  to  prove 
the  handwriting  of  the  indorser,  and  the  mere  fact  of  the 
plaintiffs  having  the  notes  in  their  possession  is  primd  fade 
evidence  of  ownership. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  $8,452.10. 

The  Supreme  Court  of  Ohio  aflSrmed  the  judgment  of  the 
Court  of  Hamilton  County,  and  gave  the  following  certi- 
ficate : 

In  this  cause,  the  judgment  of  the  Court  of  Common  Pleas 
having  been  affirmed,  it  is  now  certified  that  this  is  the  high- 
est court  of  law  in  the  State  of  Ohio,  in  which  a  decision  of 
this  suit  could  be  had ;  and  that  there  is  drawn  in  question 
the  validity  of  statutes  of  the  State  of  Ohio,  in  which  it  is 
claimed  by  plaintiffs  in  error,  those  statutes  are  in  violation 
of  the  Constitution  of  the  United  States ;  and  which  statutes 
have  been  held  valid  and  binding  by  this  court,  notwith- 
standing such  objections.  And  this  certificate  is  ordered  to 
be  made  part  of  the  record. 

The  defendants  brought  the  case  up  to  this  coiirt. 

It  was  argued  upon  printed  briefs  by  Messrs.  Fox^  Walker^ 
and  Grosbeek,  for  the  plaintiffs  in  error,  and  by  Mr.  Ohasey 
with  whom  was  Mr.  Rockwell^  for  the  defendants  in  error. 

The  question  of  jurisdiction  was  thus  stated  by  one  of  the 
counsel  for  the  plaintiffs  in  error,  Mr.  Walker. 

This  case  comes  before  this  court  under  that  clause  of  the 
25th  section  of  the  Judiciary  Act,  (1  U.  S.  Stat,  at  L.,  85,) 
which  authorizes  a  writ  of  error  to  a  State  court  in  the  case 
of  ^^a  final  judgment  in  any  suit  in  the  highest  court  of  law 
of  a  State  in  which  the  decision  in  the  suit  could  be  had, 
where  is  drawn  in  question  the  validity  of  a  statute  of  a 
State,  on  the  ground  of  its  being  repugnant  to  the  Constitu- 
tion of  the  United  States,  and  the  decision  is  in  favor  of  such 
its  validity." 

*This  state  of  fact  appears  on  the  face  of  the  record,  p^^^  ^^ 
The  validity  of  the  statute  of  Ohio,  of  March  18, 1839,  L  ^^^ 
"  further  to  amend  the  act  entitled  '  an  act  to  prohibit  the 
issuing  and  circulating  of  unauthorized  bank  paper,'  "  (Swan, 
Stat.,  140,)  was  drawn  in  question.  It  was  drawn  in  ques- 
tion upon  the  ground  that  it  was  repugnant  to  the  Constitu- 
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tion  of  the  United  States,  because  it  impaired  the  obligation 
of  the  contract  made  by  the  State  of  Ohio  with  the  White- 
water Canal  Company,  in  the  act  incorporating  the  latter ; 
and  the  decision  of  the  State  court — the  highest  court  of  law 
in  the  State  in  which  the  decision  could  be  had — was  in 
favor  of  the  validity  of  that  statute. 

The  case  therefore  arises  where  this  court  may  entertain 
jurisdiction.  Commonwealth  Bank  of  Kentucky  v.  Chriffith^ 
14  Pet.,  56. 

On  the  other  hand,  the  counsel  for  the  defendant  in  error 
contended  that  this  court  has  no  jurisdiction.  It  is  not  a 
case  in  which  was  drawn  in  question  the  validity  of  a  statute 
of  a  State,  on  the  ground  of  its  being  repuenant  to  the  Con- 
stitution of  the  United  States,  and  in  whicn  the  decision  was 
in  favor  of  such  its  validity. 

1.  The  case  is  within  the  decision  of  the  court  in  the  case 
Oommercicd  Bank  v.  Buckingham^  5  How.,  817. 

The  defendants  below  did  not  claim  that  the  acts  of  Ohio 
were  unconstitutional;  their  claim  was  that  those  statutes 
imposed  a  penalty  for  their  violation,  and  that  thus  the 
action  was  barred  in  four  years  under  the  general  statute  of 
limitation  of  the  State.  The  Supreme  Court  of  Ohio  decided 
otherwise ;  and  as  they  claim  erroneously,  and  they  now 
claim  on  account  of  that  erroneous  decision  to  give  this  court 
jurisdiction. 

2.  It  does  not  appear  from  the  record  that  the  question 
was  raised  at  the  trial  as  to  the  constitutionality  of  the  Ohio 
statutes  of  1816  and  1839. 

Nothing  of  the  kind  is  shown,  or  to  be  inferred,  from  the 
pleadings  in  the  case. 

From  the  bill  of  exceptions  it  appears  that  the  plaintiffs  in 
error  excepted,  on  three  grounds,  to  the  admission  of  testi- 
mony, and  claimed  the  charge  of  the  Judge  to  the  jury  on 
nine  points,  but  no  one  of  them  has  any  reference  to,  nor  in 
any  manner  involves  this  question. 

The  charge  itself  presents  no  such  question ;  no  reference 
whatever  is  made  to  any  such  question  in  the  assignments  of 
errors  in  the  Court  of  Common  Pleas  or  Supreme  Court  of 
Ohio. 

The  only  thing  on  the  record,  showing  that  the  constitu- 
tional validity  of  any  law  was  in  question,  is  found  in  the 
certificate  ordered  by  the  court  to  be  entered  on  the  record, 
(p.  19,)  "  that  there  is  drawn  in  question  the  validity  of  stat- 
♦1521  ^^^  ^^  *^®  State  of  *Ohio,"  &c.,  without  saying  what 
-I  statutes,  or  on  what  ground  the  decision  was  made,  or 
in  what  manner  statutes  of  Ohio  were  connected  with  the 
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subject-matter  of  the  case  before  the  court ;  nor  is  there  any 
thine  in  any  part  of  the  record  showing  that  these  statutes 
of  1816  and  1889  were  in  question^  nor  any  reference  made 
to  them. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

We  do  not  think  that  this  court  has  jurisdiction  of  this  case. 
We  cannot  find  in  the  record,  nor  can  it  be  inferred  from  any 
part  of  it,  (the  certificate  of  the  Supreme  Court  included) 
which  of  ^e  statutes  of  Ohio  were  declared  to  be  valid,  which 
has  been  alleged  to  be  in  conflict  with  the  Constitution  of  the 
United  States. 

The  25th  section  of  the  act  to  establish  the  judicial  courts 
of  the  United  States,  requires  something  more  definite  than 
such  a  certificate,  to  give  to  this  court  jurisdiction. 

The  conflict  of  a  State  law  with  the  Constitution  of  the 
United' States,  and  a  decision  by  a  State  court  in  favor  of  its 
validity,  must  appear  on  the  face  of  the  record,  before  it  can 
be  reexamined  in  this  court.  It  must  appear  in  the  plead- 
ings of  the  suit,  or  from  the  evidence  in  the  course  of  trial, 
in  the  instructions  asked  for,  or  from  exceptions  taken  to  the 
ruling  of  the  court.  It  must  be,  that  such  a  question  was 
necessarily  involved  in  the  decision,  and  that  the  State  court 
would  not  have  given  a  judgment  without  deciding  it. 

The  language  of  the  section  is,  that  no  other  cause  can  be 
assigned,  or  shall  be  regarded  as  a  ground  of  reversal,  than 
such  as  appears  on  the  face  of  the  record. 

This  certificate  is,  that  the  Supreme  Court  of  Ohio  held  that 
certain  statutes  of  Ohio  were  valid,  which  had  been  alleged 
to  be  in  violation  of  the  Constitution  of  the  United  States, 
without  naming  what  those  statutes  were.  This  is  neither 
within  the  letter  nor  spirit  of  the  act. 

If  permitted,  it  would  make  the  State  courts  judges  of  the 
jurisdiction  of  this  court,  and  might  cause  them  to  take 
jurisdiction  in  cases  in  which  conflicts  between  the  State  laws 
and  the  Constitution  and  the  laws  of  the  United  States  did 
not  exist. 

The  statutes  complained  of  in  this  case  should  have  been 
stated.  Without  that,  the  court  cannot  apply  them  to  the 
subject-matter  of  litigation,  to  determine  whether  or  not  they 
violated  the  Constitution  or  laws  of  the  United  States. 

This  court  has  already  passed  upon  a  certificate  of  a  like 
kind  from  Ohio,  in  the  case  of  the  Commercial  Bank  and  Eu- 
nice Buchingham^B  Ezecutor%^  5  How.,  817.  That  was  more 
to  *the  purpose  than  this,  but  it  was  declared  to  be  in-  r«-i  53 
8Ti£Gicient  to  give  jurisdiction  to  this  court.    In  that  '- 
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case  it  was  certified  that  the  plaintifiGs  in  error  relied  upon  the 
charter  granted  them  in  February,  1829,  and  the  4th  section 
of  it  was  given ;  and  they  claimed,  if  a  section  of  an  act  of 
1824  was  applied  in  the  construction  of  their  charter,  that  it 
would  be  a  violation  of  the  Constitution  of  the  United  States, 
because  it  impaired  the  obligation  of  a  contract.  It  was  also 
stated  that  the  objection  had  been  overruled,  and  that  a  de- 
cision had  been  given  in  favor  of  the  validity  of  the  act  of 
1824.  When  the  case  was  considered  here,  we  first  examined 
our  jurisdiction  under  the  26th  section,  and  determined 
against  it.  Not  because  we  did  not  think  that  the  certificate 
was  a  part  of  the  record,  or  that  it  did  not  show  sufficiently 
the  act  which  the  plaintifis  in  error  alleged  could  not  be 
applied  in  that  case  without  impairing  the  obligation  of  a  con- 
tract, but  because  we  thought,  from  our  view  of  the  entire 
record,  that  the  only  question  which  was  raised  on  the  trial  of 
the  case  in  the  State  court,  was  one  of  construction  of  two 
Ohio  statutes.  And  that  was,  whether  or  not  the  bank  was 
legally  liable  to  pay  on  account  of  its  refusal  to  pay  its  notes 
in  specie,  the  six  per  cent,  imposed  by  the  act  of  1824,  as  a 
penalty  for  such  refusal,  in  addition  to  the  twelve  per  cent, 
imposed  by  its  charter.  The  constitutionality  of  the  act  of 
1824  was  not  denied.  Indeed,  it  was  admitted.  But  it  was 
urged  that  the  application  to  make  the  bank  pay  the  penalty 
imposed  by  it,  and  twelve  per  cent,  besides,  would  impair  the 
obligation  of  a  contract  which  the  State  had  made  with  the 
corporation  in  their  charter.  Here,  then,  the  validity  of  the 
act  of  1824  was  not  drawn  in  question,  on  the  groimd  of  its 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  nor  was  a  point  raised  for  the  construction  of 
any  clause  of  the  Constitution,  of  a  treaty,  or  of  a  statute  of 
the  United  States.  The  admission  of  the  constitutionality 
and  validity  of  the  act  of  1824,  only  raised  a  question  of  con- 
struction of  the  two  State  statutes,  one  of  which  it  was  said 
would  be  repugnant  to  the  other,  if  its  penalty  should  be  ap- 
plied to  the  bank,  in  addition  to  that  imposed  by  its  charter, 
without  words  implying  that  the  bank  would  not  be  liable  to 
an  universal  statute,  passed  before  the  bank  was  chartered, 
which  imposes  six  per  cent,  upon  all  banks  which  should  refuse 
to  pay  their  notes  in  specie.  The  court  decided,  that  the  bank 
was  liable  to  the  penalty  of  the  act  of  1824,  but  it  erro- 
neously supposed,  because  a  constitutional  point  had  been 
made  in  the  argument,  that  it  was  one  which  necessarily  arose 
from  the  case  itself,  and  that  it  could  not  give  a  judgment  in 
the  case  upon  its  merits  without  deciding  that  it  involved  the 
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question  of  a  conflict  with  the  Constitution  of  the  United 
otates. 

*lt  was  in  that  view  of  the  case  that  this  court  said,  i-«^  g^ 
in  its  opinion, — ^^It  is  not  enough  that  the  record  ^ 
shows  that  the  plaintiff  contended  and  claimed,  that  the 
judgment  of  the  court  impaired  the  obligation  of  a  contract 
and  violated  the  provision  of  the  Constitution  of  the  United 
States,  and  that  this  claim  was  overruled  by  the  court,  but  it 
must  appear  by  clear  and  necessary  intendment,  from  the 
record,  that  the  question  must  have  been  raised  and  must 
have  been  decided  in  order  to  induce  the  judgment."  And 
it  was  also  in  this  view,  when  one  State  statute  was  said  to 
be  repugnant  to  another,  both  being  admitted  to  be  constitu- 
tional, that  it  was  said  in  that  case,  ^^  It  is  the  peculiar  prov- 
ince and  privilege  of  the  State  courts  to  construe  their  own 
statutes,"  and  when  they  did  so,  ^^  it  was  no  part  of  the  func- 
tions of  this  court  to  review  their  decisions,"  or,  in  such 
cases,  ^^to  assume  jurisdiction  over  them,  on  the  pretence 
that  their  judgments  have  impaired  the  obligation  of  con- 
tracts." 

Having  said  that  this  court  had  not  jurisdiction  in  this 
case  on  account  of  the  insufBciency  of  the  certificate,  we  now 
say,  if  it  could  be  made  as  definite  as  that  in  the  case  of 
BuckingharrCB  £xeciUor8^  by  inserting  in  it  the  statutes  of 
Ohio,  which  the  court  supposed  involved  a  constitutional 
question,  that  it  would  not  give  this  court  jiirisdiction. 
Then  the  cases  would  be  so  much  alike  that  the  Buckingham 
ca$e  would  rule  this  as  to  the  question  of  jurisdiction.  In 
the  BvAskingham  case  it  was  urged  that  the  penalty,  in  a  gen- 
eral statute  upon  banks,  for  refusing  to  pay  their  notes  in 
specie,  could  not  be  imposed  upon  a  bank  subsequently  char- 
tered, in  addition  to  the  penalty  imposed  by  its  charter,  with- 
out a  violation  of  the  Constitution  of  the  United  States.  It 
is  urged,  in  argument  in  this  case,  that  a  statute  passed  in 
1816,  entitled  ^'  an  act  to  prohibit  the  issuing  and  circulating 
of  unauthorized  bank  paper,"  which  was  amended  in  1889, 
could  not  be  applied  to  make  the  defendants  liable  to  pay 
notes  which  were  issued  in  1840  by  a  canal  company,  in  ite 
corporate  name,  and  which  notes  were  meant  for  circulation 
in  the  community  as  bank  paper.  It  was  not  contended  that 
the  canal  company  could  legally  issue  such  paper  for  circula- 
tion as  money,  though  it  was  said  they  could  give  notes  pay- 
able to  order  in  payment  of  its  debts. 

It  was  not  denied  that  the  company  could  give  notes  in 
payment  of  debts,  but  it  was  said,  that  they  could  not  make 
them  for  that  purpose  and  for  circulation,  as  bank  paper. 
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The  point  then  raiBed  for  decision  was,  whether  the  canal 
company  could  do  so,  without  making  its  stockholders  and 
directors  liable,  to  pay  them  to  the  holders  of  the  notes, 
under  the  statute  of  1816,  amended  in  1839.  The  Supreme 
Court  decided  that  the  defendants  in  this  case,  being  di- 
*l  ^^1  rectors  and  stockholders  of  the  *canal  company,  were 
^^^J  liable,  by  the  statutes  of  1816  and  1839,  to  pay  such 
notes.  It  seems  to  us,  that  the  statement  gives  its  own 
answer,  and  that  the  Supreme  Court,  in  making  its  decision, 
only  gave  a  construction  to  an  act  of  Ohio,  which  neither  of 
itself,  nor  by  its  application,  involved  in  any  way  a  repug- 
nancy to  the  Constitution  of  the  United  States,  by  impairing 
the  obligation  of  a  contract.  Whether  the  construction  of 
the  act  and  the  charter  of  the  canal  company  was  correct,  or 
not,  we  do  not  say.  We  do  not  mean  to  discuss  that  point, 
or  to  give  any  opinion  upon  it ;  but  we  mean  to  say,  that  the 
construction  does  not  violate  a  constitutional  point  under 
the  25th  section  of  the  Judiciary  Statute,  so  as  to  give  this 
court  jurisdiction  of  this  cause. 

If  more  was  wanting  in  aid  of  our  conclusion,  it  is  to  be 
found  in  the  pleadings  in  the  case,  in  the  evidence  eiven  on 
the  trial,  the  objections  made  to  the  admissibility  oi  certain 
parts  of  it,  in  the  prayers  of  the  defendant  to  the  court  to 
instruct  the  jury,  and  in  the  charge  which  the  court  gave. 
By  no  one  of  them  is  a  constitutional  question  raised.  It 
was  only  suggested,  in  argument,  and  on  that  account  it  was, 
that  the  court  certified  that  the  "  validity  of  statutes  of  Ohio 
was  drawn  into  question,  which  were  said  to  be  in  violation 
of  the  Constitution  of  the  United  States,  and  not  because  the 
court  considered  that  such  a  point  had  been  rightly  raised 
before  it,  under  the  25th  section  of  the  Judiciary  Act  of 
1789." 

We  do  not  think  it  necessary  to  repeat  any  thing  which 
this  court  has  hitherto  said,  from  an  early  day  to  the  present, 
concerning  the  25th  section.  Its  interpretation  will  be  found 
in  the  case  of  Orowell  v.  Randall^  10  Pet.,  808;  in  other 
cases,  cited  in  that  case ;  and  in  Armstrong  v.  The  Th'easurer 
of  Athens  County^  16  Pet.,  281.  We  shall  direct  this  suit  to 
be  dismissed  for  want  of  jurisdiction. 


OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Ohio,  and 
was  argued  by  counsel.     On   consideration  whereof,  it  is 
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now  here  ordered  and  adjudged  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed,  for  want  of  juris- 
diction. 


ifti 


♦Thomas  Otis  Lb  Roy,  and  David  Smith,  Plain-  p^^^  tc 
TIFFS  IN  Error,  v.  Benjamin  Tatham,  Junior   L 
George  N.  Tatham,  and  Henry  B.  Tatham. 

• 

In  a  patent  for  improyements  upon  the  machinery  used  for  making  pipes  and 
tubes  from  lead,  or  tin,  when  in  a  set,  or  solid  state,  by  forcing  it  under 
great  pressure,  from  out  of  a  receiver,  through  apertures,  dies,  and  cores, 
the  claim  of  the  patentees  was  thus  stated:  **  What  we  claim  as  our  inven- 
tion, and  desire  to  secure  by  letters-patent,  is  the  combination  of  the  follow- 
ing parts,  above  described,  to  wit,  the  core  and  bridge,  or  guide-piece,  the 
chamber,  and  the  die,  when  used  to  form  pipes  of  metal,  under  heat  and 
pressure,  in  the  manner  set  forth,  or  in  any  other  manner  substantially  the 
same." 

The  Circuit  Court  charged  the  jury,  "  that  the  originality  did  not  consist  in 
the  novelty  of  the  machinery,  but  in  bringing  a  newly  discovered  principle 
into  practical  application,  by  which  an  useful  article  of  manufacture  is 
produced,  and  wrought  pipe  made  as  distinguished  from  cast  pipe." 

This  instruction  was  erroneous. 

Under  the  claim  of  the  patent,  the  combination  of  the  machinery  must  be 
novel.  The  newly  discovered  principle,  to  wit,  that  lead  could  be  forced, 
by  extreme  pressure,  when  in  a  set  or  solid  state,  to  cohere  and  form  a  pipe, 
was  not  in  the  patent,  and  the  question  whether  it  was  or  was  not  the  subject 
of  a  patent,  was  not  in  the  case.^ 

Mr.  JuBtiee  Curtis^  having  been  of  counsel  for  the  defend- 
ants in  error,  upon  the  letters-patent  drawn  in  question  in 
this  case,  did  not  sit  at  the  hearing. 

This  case  was  brought  up,  by  writ  of  error,  from  the.  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

The  declaration  was  filed  by  the  defendants  in  error,  on 

1  s.  c,  22  How.,  132,  137,  139;   2  260;  Smith  y.  Ely,  b  UcLesin,  76.    So, 

Blatchf.,  474.     Reviewed.     O'Reilly  also,  an  effect  or  function  is  not  pa- 

V.  Morse,  16  How.,  117, 132.    Distin-  tentable.     SickeU    v.    FaUs     Co.,    4 

ODiSHED.    Milligan  frc-    Glue   Co,  v.  Blatchf.,  608;  Morton  v.  N.  Y.  Ei/e 

Upton,  1  Bann.  &  A.,  613,  614.  Cited.  Inflrmar^,  6  Id.,  116 ;  but  these  rules 

McCloskey  V.  Du  Bois,  9  Fed.  Rep.,  are  subject  to  many  qualifications, 

39.  owing  to  the  nice  distinctions  made  by 

A  mere  principle,  however  novel,  is  Judges  in  patent  cases.  See  Detmold 
not  the  subject  of  a  patent ;  the  in-  v.  Reeves,  1  Fish.  Patent  Cas.,  127 ; 
vention  must  consist  in  its  practical  Ransom  v.  New  York,  Id.,  262;  Par- 
application  to  some  useful  purpose,  her  v.  Hulme,  Id.,  44 ;  Coming  v.  Bur- 
&ReiUy  V.  Morse,  16  How.,  62;  Burr  den,  16  How.,  262;  PoUlon  v.  Schmidt, 
V.  Dttri/ee,  1  Wall.,  631 ;  Case  v.  Brown,  6  Blatchf.,  299 ;  Seymour  v.  Oshomef 
2  Id.,  320 ;  FooU  t.  SiUhy^  2  BUtchf .,  8  Fish.  Pat.  Cas.,  666. 
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the  8th  of  May,  1817,  to  recover  damages  in  a  plea  of  trespass 
upon  the  case,  from  the  plainti£b  in  error,  and  Robert  W. 
Lowber,  for  an  alleged  iniringement  of  their  patent,  for  new 
and  useful  improvements  in  machinery,  or  apparatus  for  mak- 
ing pipes  and  tubes  from  metallic  substances. 

The  declaration  alleged,  that  John  and  Charles  Hanson,  of 
Huddersfield,  England,  were  the  inventors  of  the  alleged  im- 
provements, on  or  before  the  81st  of  August,  1837. 

That  on  the  10th  of  January,  1840,  the  Hansons,  assigned, 
in  writing,  to  H.  B.  &  B.  Tatham,  (two  of  the  defendants  in 
error,)  the  full  and  exclusive  right  to  the  said  improvements. 

That  on  the  29th  of  March,  1841,  letters-patent  of  the 
United  States  were  granted  to  H.  B.  &  B.  Tatham,  as  assign- 
ees of  the  Hansons,  for  the  said  improvements. 

That  on  the  12th  of  October,  1841,  H.  B.  &  B.  Tatham, 
assigned  to  G.  N.  Tatham,  Tthe  remaining  defendant  in  error,) 
one  undivided  third  part  oi  the  said  letters-patent. 

That,  on  the  14th  of  March,  1846,  the  said  letters-patent 
having  been  surrendered,  on  account  of  the  defective  speci- 

*1^71  ^^^^^^^^  *^^  ^^®  ^^^  improvements,  new  letters-patent 
J  were  issued  therefor,  on  an  amended  specification, 
whereby  there  was  granted  to  the  plaintifiFs  below,  their  heirs, 
&c.,  for  the  term  of  fourteen  years  from  the  Blst  of  August, 
1837,  the  full  and  exclusive  right  of  making,  vending,  &c., 
the  said  improvements ;  a  description  whereof  was  annexed 
to  and  made  a  part  of  such  patent. 

That  the  letters-patent  were  of  the  value  of  $50,000 ;  and 
that  the  defendants  below  had  wrongfully  and  unlawfully 
made,  used,  and  vended  the  said  improvements,  and  made 
lead  pipe  to  the  amount  of  2,000  tons,  thereby  to  the  injury 
of  the  plaintiffs,  $20,000. 

To'  this  declaration,  the  defendants,  Le  Roy  and  Smith, 
pleaded  not  guilty ;  the  defendant,  Lowber,  making  no  defence, 
and  permitting  a  default  to  be  taken  against  him. 

The  cause  was  tried  at  the  April  Term,  1849,  and  a  verdict 
rendered  by  the  jury  in  favor  of  the  plaintiffs,  for  $11,394, 
and  costs,  and  a  bill  of  exceptions  was  tendered  by  the  de- 
fendants below. 

On  the  trial  of  the  cause  below,  the  plaintiffs  produced, — 

1.  Their  patent  of  1846,  and  the  specification  referred  to 
therein,  and  making  a  part  of  the  same. 

2.  They  read  in  eviaence  certain  agreements  between  the 
defendant,  Lowber,  and  the  defendants,  Le  Roy  and  Smith. 

8.   They  gave  evidence,  tending  to  prove  that  J.  &  C.  Han- 
son were  the  original  and  first  inventors  of  the  improvement; 
that  the  invention  was  a  valuable  one,  &c. 
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4.  That  lead,  recently  become  set,  ander  heat  and  pressure, 
in  a  close  vessel,  would  unite  perfectly  after  a  separation  of 
its  parts ;  that,  in  the  process  described  in  the  said  patent, 
pipe  was  so  made ;  that  the  Hansons  were  the  first  and  origi- 
nal discoverers  thereof ;  and  that  such  discovery,  and  its  re- 
duction to  a  practical  result,  and  in  the  mode  described  in  the 
patent,  was  useful  and  important. 

5.  That  the  defendants.  Smith  and  Le  Roy,  had  been 
jointly  engaged  with  Liowber  in  making  lead  pipe  upon  the 
plan  described  in  the  letters-patent,  and  selling  the  same,  and 
had  thus  made  and  sold  large  quantities  of  pipe ;  that  the 
agreement  between  them,  relative  to  the  manufacture  of  pipe, 
was  colorable  only,  and  was  made  as  a  cover  to  protect  Le 
Roy  and  Smith,  and  throw  the  responsibility  on  the  defend- 
ant, Lowber,  who  was  insolvent. 

6.  That  the  improvement  described  in  the  said  letters-pat- 
ent was  the  same  invention  for  which  letters-patent  had  been 

?*anted  to  the  Hansons,  in  England,  and  to   H.  B.  &  B. 
atham,  here,  as  their  assignees. 

7.  That  the  plaintiffs  had  been  ready,  and  had  offered  to 
sell  *the  said  invention,  and  had  sold  the  same  for  a  r«i  co 
larffe  portion  of  the  United  States,  within  the  last  ^ 
eighteen  months. 

The  defendants  below  then  read  in  evidence, — 

1.  The  description  of  the  English  patent  to  the  Hansons. 

2.  The  patent  to  H.  B.  &  B.  Tatham,  of  1841,  and  the 
specification  thereof. 

8.  The  specification  of  an  English  patent,  granted  to 
Thomas  Burr,  of  11th  April,  1820. 

4.  The  patent  and  specification  of  Burroughs  Titus,  granted 
in  1881. 

6.   The  patent  granted  to  George  W.  Potter,  in  1888. 

6.  The  evidence  of  George  Fox,  tending  to  show  the  in- 
vention and  use  by  him  of  a  similar  machine,  in  1880. 

7.  The  specification  of  a  patent  to  John  Hague,  in  1822. 

8.  The  specification  of  a  patent  granted  to  Busk  &  Harvey, 
in  1817. 

9.  The  specification  of  a  patent  granted  to  Ellis  &  Burr, 
in  1886. 

10.  The  specification  of  a  patent  granted  to  Joseph  Bramah, 
in  1797. 

11.  The  defendants  then  gave  evidence  tending  to  prove 
that  J.  &  C.  Hanson  were  not  the  original  and  first  inventors 
of  the  combination  of  machinery  described  in  the  letters 
patent* 
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12.  That  the  invention  was  not  useful,  nor  the  lead  pipe, 
made  upon  the  plan  described,  good. 

13.  That  the  combination  of  machinery  described  in  public 
works,  as  having  been  invented  by  Titus,  Potter,  Fox,  Hague, 
Bramah,  and  Busk  &  Harvey,  were  substantially  the  same  as 
that  described  in  the  plaintins'  patent. 

14.  That  lead,  when  recently  become  set,  under  heat  and 
extreme  pressure,  in  a  close  vessel,  would  not  reunite  per- 
fectly after  a  separation  of  its  parts ;  and  that,  in  the  process 
as  described  in  the  plaintiffs'  patent,  it  was  not  in  a  set,  but 
in  a  fluid  state  when  it  passed  the  bridge. 

15.  That  the  defendants,  Le  Roy  &  Smith,  were  not  con- 
cerned in  the  manufacture  of  the  pipe,  or  in  making  or  using 
the  machinery ;  that  it  was  made  for  them  by  the  aefendant, 
Lowber,  at  a  certain  price  per  hundred  pounds;  and  that 
they  had  not  infringed  upon  the  patent  of  the  plaintiffs. 

16.  That  the  improvement  described  in  the  plaintiff's 
patent,  of  1846,  was  not  the  same  invention  as  that  for  which 
letters-patent  had  previously  been  granted  to  the  Hansons, 
and  to  H.  B.  &  B.  Tatham. 

17.  That,  for  the  space  of  eighteen  months,  from  the  date 
of  the  patent  of  1841,  the  plaintiffs  had  neglected  to  put  and 
continue  on  sale  to  the  public,  on  reasonable  trust,  the  inven- 
tion or  discovery  for  which  the  said  patent  issued. 

*1'>91  *The  evidence  being  closed,  the  case  was  argued 
J  before  the  jury,  after  the  court  had  given  the  charge, 
which  will  be  presently  stated.  The  jury  found  a  verdict  for 
the  plaintiffs,  which,  when  increased  by  the  court,  amounted 
to  $11,748.60.  The  following  bill  of  exceptions  brought  up 
the  rulings  of  the  court  upon  the  several  points  made : 

The  evidence  being  closed,  the  Judge  charged  the  jury 

That  the  first  question  which  it  was  material  to  determine 
was,  what  was  the  invention  or  discovery  of  John  and  Charles 
Hanson,  for  which  their  patent  had  issued,  as  the  precise 
character  of  that  invention  had  been  the  subject  of  contro- 
versy on  the  trial. 

The  patentees  state  in  their  specification,  that  the  inven- 
tion consists  in  certain  improvements  upon,  and  additions  to, 
machinery  for  making  pipes  of  metal,  capable  of  being  pressed, 
as  described  in  Burr's  patent,  dated  April  11,  1820.  They 
then  describe  Burr's  apparatus,  and  the  process  by  which  the 
pipe  was  made  by  it,  and  state  the  defects  of  that  plan,  in 
consequence  of  which,  they  say,  it  failed  to  go  into  general 
use. 

These  defects  they  claim  to  have  overcome  and  remedied ; 
and  state  that  they  had  found  that  lead,  and  some  of  its 
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alloys,  when  just  set,  or  short  of  fluidity,  and  under  heat  and 
great  pressure,  in  a  close  vessel,  would  reunite,  after  a  separ 
ration  of  its  parts,  as  completely  as  if  it  had  not  been  separated, 
or,  in  other  words,  that,  under  these  circumstances,  it  could 
be  welded. 

That,  on  this  discovery,  and  in  reference  to  and  in  connec- 
tion with  it,  they  made  a  change  in  the  machinery  of  Burr, 
by  which  they  succeeded  in  making  perfect  pipes,  and  were 
enabled  to  use  a  bridge  at  the  end  of  the  cylinder  and  short 
core,  and  thus  surmount  the  difficulty  of  the  Burr  machine. 

They  also  state,  that  they  do  not  claim  any  of  the  parts — 
the  cylinder,  core,  die,  or  bridge ;  but  that  they  claim  the 
combination  when  used  to  form  pipes  of  metal,  under  heat 
and  pressure,  in  the  way  they  have  described. 

There  can  be  no  doubt  that,  if  this  combination  is  new,  and 
produces  a  new  and  useful  result,  it  is  the  proper  subject  of  a 
patent.     The  result  is  a  new  manufacture. 

And  even  if  the  mere  combination  of  machinery  in  the 
abstract  is  not  new,  still,  if  used  and  applied  in  connection 
with  the  practical  development  of  a  principle,  newly  discov- 
ered, producing  a  new  and  useful  result,  the  subject  is  patent* 
able.  To  which  last  opinion  and  decision,  the  counsel  for  the 
defendants  did  then  and  there  except. 

In  this  view,  the  improvement  of  the  plaintiffe  is  the  appli- 
cation of  a  combination  of  machinery  to  a  new  end, — ^to  the 
^development  and  application  of  a  new  principle,  re-  r«ig() 
suiting  in  a  new  and  useful  manufacture.  ^ 

That  the  discovery  of  a  new  principle  is  not  patentable ;  but 
it  must  be  embodied  and  brought  into  operation  by  machinery, 
so  as  to  produce  a  new  and  useful  result. 

Upon  this  view  of  the  patent,  it  is  an  important  question, 
for  tne  jury  to  determine,  from  the  evidence,  whether  the  fact 
is  established  on  which  the  alleged  improvement  is  founded, 
that  lead,  in  a  set  or  semi-solid  state,  can  thus  be  reunited  or 
welded  after  separation. 

The  Judge  here  commented  briefly  upon  the  testimony, 
referring  to  the  experiments  which  were  testilied  to,  and 
the  results  of  which  were  exhibited  to  the  jury,  on  the 
part  of  the  plaintiffs  and  defendants,  and,  in  continuation, 
stated: 

That  there  was  one  experiment  which  was  testified  to  by 
Mr.  Keller,  and  the  result  of  which  was  shown  to  the  jury, 
which  was  made  under  circumstances  that  seem  not  to  be 
subject  to  any  misapprehension,  and  which,  if  he  is  not  misr 
taken,  and  his  testimony  is  correct,  would  seem  to  settle  the 
question.    But  this  was  a  question  of  fact,  to  be  decided  by 
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the  jury  on  the  evidence.  Hereupon  the  counsel  for  the  de- 
fendants excepted  to  this  part  of  the  charge  of  the  Judges. — 
That  it  had  been  objected,  that  the  improvement  described  in 
the  patent  of  March  14, 1846,  was  different  from  that  of  March 
29,  1841.  The  act  only  authorized  a  reissue  for  the  same  in- 
vention, the  firet  specification  being  defective. — That  he  had 
compared  the  descriptions  contained  in  the  two  patents,  and, 
though  the  language  was  in  some  parts  different,  it  would  be 
found  that  the  improvement  was  substantially  the  same,  and 
that  he  therefore  apprehended  they  would  have  no  great  dif- 
ficulty in  this  branch  of  the  case ;  to  which  the  defendants' 
counsel  excepted. — That  it  was  also  objected,  that  the  plain- 
tiffs' patent  was  invalid,  for  want  of  originality  ;  that  the  in- 
vention had  been  before  described  in  public  works,  and 
Bramah,  Hague,  Titus,  Fox,  and  Potter,  were  relied  on  by 
the  defendants. — That,  in  the  view  taken  by  the  court,  in  the 
construction  of  the  patent,  it  was  not  material  whether  the 
mere  combinations  of  machinery  referred  to  were  similar  to 
the  combination  used  by  the  Hansons ;  because  the  original- 
ity did  not  consist  in  the  novelty  of  the  machinery,  but  in 
bringing  a  newly-discovered  principle  into  practical  applica- 
tion, by  which  a  useful  article  of  manufacture  is  produced, 
and  wrought  pipe  made,  as  distinguished  from  cast  pipe. 
Hereupon  the  defendants'  counsel  excepted. 

That  in  the  patents  referred  to,  from  the  year  1797  to  1832, 
the  combination  which  was  claimed  to  be  identical,  was  con- 
fessedly used  for  making  pipe,  by  casting  with  fluid  lead  in  a 
*mould,  and  after  it  was  set  by  the  application  of  water, 
forcing  it  out. 

And  the  question  is,  whether  any  of  these  inventions  are 
substantially  the  same  as  the  plaintiffs';  whether,  even  if  by 
these  modes  pipe  had  been  successfully  made  for  common 
use,  it  would  have  been  made  in  the  same  manner  as  the 
Hansons' ;  to  which  opinion  the  counsel  for  the  defendants 
excepted. 

That  it  was  further  objected  that  the  patentees  have  for- 
feited their  rights,  on  account  of  having  omitted  to  put  and 
continue  the  invention  on  sale  within  eighteen  months  after 
the  patent  was  granted,  upon  reasonable  terms.  The  Judge 
here  commentea  upon  the  testimony  on  this  part  of  the  case, 
and  in  continuation  said : 

That  it  was  not  essential,  under  the  section  of  the  statute 
referred  to,  that  the  patentees  should  take  active  means  for 
the  purpose  of  putting  their  invention  in  market,  and  forcing  a 
sale,  but  that  they  should  at  all  times  be  ready  to  sell  at  a  mir 
price,  when  a  reasonable  offer  was  made. 
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That  it  was  for  the  jury  to  say  whether  it  was  put  and  con- 
tinued on  sale,  under  this  view  of  the  law ;  to  which  opinion 
the  counsel  for  the  defendants  excepted. 

That  the  defendants,  Leroy  and  Smith,  contend  that  they 
have  not  infringed  the  plaintiff's  patent ;  that  they  were  but 
the  purchasers  of  the  pipe,  and  that  Lowber  was  the  manu- 
facturer, under  the  agreement  which  has  been  read. 

The  Judge  here  referred  to  the  evidence  on  this  branch  of 
the  case,  and  said : 

That  if  the  contract  made  by  the  defendants  with  Lowber, 
was  bond  Jide^  and  they  had  no  connection  with  the  manufac- 
ture of  the  articles,  except  to  furnish  lead  and  pay  him  a 
given  price,  deducting  the  expenses  ;  and  if  the  contract  was 
in  fact  carried  out  and  acted  upon  in  that  manner,  then  the 
defendants  would  not  be  liable.  But  if  the  agreement  was 
only  colorable,  and  was  entered  into  for  the  purpose  of 
deriving  the  benefit  and  profits  of  the  business,  without  as- 
suming the  responsibility  for  the  use  of  the  invention,  and 
for  the  purpose  of  throwing  the  responsibility  on  Lowber, 
who  was  insolvent,  then  they  were  as  responsible  as  he  was. 

That  aiding  and  assisting  a  person  in  carrying  on  the  busi- 
ness and  in  operating  the  machiner}%  would  implicate  the 
parties  so  engaged.  If,  therefore,  these  defendants  partici- 
pated actively  in  conducting  the  machine,  directing  and  su- 
pervising its  operations :  if  the  evidence  establishes  that  posi- 
tion, then,  as  aiding  and  assisting,  they  are  as  responsible  as 
Lowber  (to  which  last  opinion  and  decision  the  defendants* 
counsel  excepted). 

*Prior  to  the  giving  of  the  preceding  charge  to  the  r^^aa 
jury,  the  defendants'  counsel  requested  the  court  to  *- 
instruct  them  according  to  the  following  written  proposition 
submitted ;  and  his  honor,  after  he  delivered  the  said  charge, 
took  up  the  said  propositions  in  their  order,  and  gave  the  in- 
structions to  the  jury,  which  are  respectively  subjoined 
thereto. 

Proposition  I.  If  the  jury  believe  that  the  agreements  exe- 
cuted on  the  13th  of  April  and  18th  of  May,  1846,  by  which 
Lowber,  as  manufacturer,  was  to  make  the  pipe  for  Leroy  & 
Co.,  on  his  machine,  at  55  cents  the  100  pounds,  was  real  and 
bond  fide,  on  an  actual  dissolution  of  the  partnership  of  Low- 
ber &  LeRoy,  and  not  colorable  to  throw  the  responsibility,  of 
working  the  machine  on  Lowber  alone,  then  the  plaintiffs 
cannot  recover. 

Upon  which,  his  honor  said  that  he  had  already  given  all 
the  instructions  he  deemed  necessary  on  that  point ;  the  prop- 
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osition  was  correct,  and  it  was  for  the  jury  to  decide  that 
fact. 

Proposition  II.  That  even  if  the  Tathains  first  introduced 
the  pipe  in  question  in  this  country,  as  an  article  of  commerce, 
that  does  not  give  them  any  right  to  recover,  unless  the  pa- 
tents under  which  they  claim  were  good  and  valid,  for  an  in- 
vention not  before  known,  used,  or  described  in  a  public 
work. 

Upon  which  his  honor  instructed  the  jury,  as  requested  by 
the  defendants'  counsel. 

Proposition  III.  That  if  the  jury  believe  that  the  combi- 
nation patented  by  the  plaintiffs  was  before  patented  by  Bur- 
roughs Titus,  or  any  one  else  in  this  country,  or  patented  and 
described  in  a  well  known  public  work  abroad,  the  plaintiffs 
cannot  recover,  although  such  machines  thus  patented  were 
not  actually  put  in  operation,  so  as  to  make  pipe  for  the  pub- 
lic. 

Upon  which  his  honor  instructed  the  jury  that  he  had 
already  stated  to  them  that  the  plaintiff's  invention  did  not 
consist  in  the  mere  combination  of  machinery,  and,  therefore, 
if  those  patents  were  for  casting  lead  pipe,  the  point  was  not 
material;  that  it  was  not  necessary  that  they  would  have 
made  pipe  for  public  use  to  defeat  a  subsequent  patent.  To 
which  instruction,  and  refusal  to  instruct  the  jury  as  re- 
quested, the  defendants'  counsel  excepted.  • 

Proposition  IV.  That  the  Tatham  patent  is  void  on  its 
face,  tlie  Burr  machine  having  the  entire  combination,  in- 
cluding heat  and  pressure,  and  the  lead  in  a  set  state.  The 
patent  is  void  for  claiming  too  much ;  should  only  have  been 
for  the  improvement,  viz.  substituting  the  bridge  and  short 
core  for  the  long  core,  and  not  for  the  whole  combination. 

His  honor  declined  to  give  this  instruction,  to  which  the 
defendants'  counsel  excepted. 

*lf*^l  *Proposition  V.  That  the  bridge  and  short  core 
-*  having  been  before  patented  in  this  country  by  Bur- 
roughs Titus,  and  also  before  used  in  other  machines,  no  claim 
could  be  made  for  introducing  into  Burr's  combination  such 
bridge. 

Upon  which  his  honor  instructed  the  jury  as  follows :  Un- 
doubtedly that  is  so,  but  that  is  not  the  plaintiff's  claim. 

Proposition  VI.  That  the  state  of  the  lead,  when  used  as 
described  in  the  plaintiffs'  specification,  being  a  principle  of 
nature,  is  not  the  subject  of  a  patent,  either  alone  or  in  com- 
bination with  the  machine  mentioned  in  that  specification. 

To  which  his  honor  stated,  the  first  part  of  the  proposition 
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was  correct,  and  the  latter  part  not ;  and  the  defendants*  coun- 
sel excepted. 

Proposition  YII.  That  the  using  of  a  metal  in  a  certain 
state,  or  at  a  certain  temperature,  alone,  or  in  combination 
with  a  machine,  was  not  the  subject  of  a  patent. 

To  which  his  honor  stated,  I  have  already  instructed  the 
jury  that  the  invention,  as  described  by  the  Hansons,  is  a 
patentable  subject;  to  which  the  defendants*  counsel  ex- 
cepted. 

Proposition  VIII.  That  if  the  jury  believe  that  the  combi- 
nation of  cylinder,  piston,  bridge,  short  core,  die,  and  chamber, 
under  heat  and  pressure,  was  before  patented  in  this  country, 
by  Burroughs  Titus,  then  the  plaintiffs  cannot  recover. 

Whereupon,  his  honor  instructed  the  jury,  that  novelty  in 
the  mere  combination  of  the  machinery  was  not  essential  to 
the  plaintiffs'  right  to  recover,  except  as  connected  with  the 
development  and  application  of  the  principle  before  men- 
tioned ;  to  which  the  defendants'  counsel  excepted. 

Proposition  IX.  That  if  the  jury  believe  that  the  same 
combination  of  cylinder,  piston,  bridge,  short  core,  die,  and 
chamber,  under  heat  and  pressure,  had  before  been  patented 
in  England,  by  Bramah,  and  published  in  a  well  known  work, 
then  the  plaintiffs  cannot  recover. 

His  honor  instructed  the  jury,  that  Bramah's  patent  and 
the  Tathams'  were  not  identical,  and  declined  to  instruct 
them  as  requested ;  to  all  which  the  defendants'  counsel  ex- 
cepted. 

Proposition  X.  That  if  the  jury  believed  that  the  Burr, 
Bram£ji,  Titus  and  Hague  machines,  or  either  of  them,  were 
published  to  the  world  in  well  known  public  works,  and  had 
the  same  combination,  in  whole  or  in  part,  as  the  Hanson 
machine,  up  to  a  certain  point,  the  Tathams*  patent  is  void, 
for  claiming  too  much,  viz.  the  whole  combination. 

His  honor  instructed  the  jury,  that  he  had  explained  to 
them  his  views  on  that  part  of  the  case,  and  declined  to  in- 
struct them  as  requested,  in  the  form  of  which  the  proposition 
was  stated  ;  and  to  which  the  defendants'  counsel  excepted. 

^Proposition  XI.  That  the  reissue  of  the  patent  of  r«i  g^ 
1846,  on  which  alone  the  plaintifib  can  claim,  was  not  *- 
warranted  by  the  patent  of  1841,  it  being  for  a  different,  and 
not  the  same  invention,  misdescribed  by  inadvertence,  acci- 
dent or  mistake ;  and,  in  fact,  was  a  new  patent,  under  color 
of  a  reissue. 

That  if  the  jury  believe  that  the  reissue  of  1846  was  for  a 
different  invention  from  the  patent  of  1841,  and  not  for  the 
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same  invention,  misdescribed  by  inadvertence,  accident,  or 
mistake,  then  the  plaintiflFs  cannot  recover. 

His  honor  declined  to  instruct  the  jury  according  to  the 
first  branch  of  this  proposition,  to  which  the  de&ndants' 
counsel  excepted ;  but  did  instruct  them  in  the  affirmative, 
upon  the  last  branch  thereof. 

Proposition  XII.  That  if  the  jury  believe  that  the  com- 
bination patented,  was  before  described  in  some  well  known 
public  work,  either  in  this  country  or  in  England,  the  plain- 
tiffs cannot  recover,  although  such  machine,  or  the  pipe  made 
by  it,  was  never  introduced  in  this  country. 

Upon  which  his  honor  instructed  the  jury  in  the  affirma- 
tive. 

Proposition  XIII.  If  the  jury  believe  that  the  combina- 
tion claimed  was  before  known  or  used,  to  make  lead  pipCi  by 
others  than  the  Hansons  or  the  Tathams,  the  plaintiffs  ai*e 
not  entitled  to  recover,  no  matter  how  limited  such  knowl- 
edge or  use  was,  if  the  invention  was  not  kept  secret. 

Upon  which  his  honor  instructed  the  jury  in  the  affirma- 
tive. 

Proposition  XIV.  That  if  the  Maccaroni  machine,  or  the 
Busk  and  Harvey  clay-pipe  machine,  contained  the  same  com- 
bination as  the  plaintiffs'  machine,  that  the  plaintiffs  cannot 
recover,  by  reason  of  applying  the  same  combination  to  a  new 
use. 

Which  instructions  his  honor  declined  to  give,  and  stated 
that  he  had  explained  to  them  his  views  on  that  subject ;  and 
the  defendants'  counsel  excepted. 

Proposition  XV.  That  if  the  jury  believe  that  Mr.  Low- 
ber's  machine  was  used  by  his  men  when  the  lead  was  in  a 
fluid,  and  not  in  a  set,  or  solid  state,-  then  there  was  no  in- 
fringement, and  the  plaintiffs  cannot  recover,  if  the  plaintiffs' 
patent  were  valid. 

Upon  which  his  honor  instructed  the  jury  in  the  affirma- 
tive. 

Proposition  XVI.  That  the  jury  are  the  sole  and  exclu- 
sive judges,  as  questions  of  fact,  whether  the  combination 
and  process  were  the  same  in  the  plaintiffs'  machine  as  was 
in  Bramah's,  or  in  any  other  of  the  machines  proved  on  the 
trial. 

Upon  which  his  honor  charged  the  jury  that  this  was  so 
undoubtedly,  subject,  however,  to  the  principles  of  law,  as 
laid  down  in  his  preceding  charge  and  instructions ;  to  which 
the  defendants'  counsel  excepted. 

*1651       *Proposition  XVII.     That  if  the  jury  believe  that 
-'  the  lead,  when  it  may  be  successfully  used  to  make 
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pipe  with  plaintifiis'  machine,  must  not  be  in  a  set  or  solid 
state,  as  described  in  their  specification,  and  that  it  can  only 
be  thus  used  in  a  fluid  or  pasty  state,  then  that  the  patent  is 
void,  and  the  jury  should  find  for  the  defendants,  on  the 
ground  that  the  specification  does  not  fairly  and  fully  describe 
the  nature  of  the  invention  claimed,  nor  the  condition  in 
which  the  lead  should  be  used,  so  as  to  enable  the  public  to 
ascertain  the  true  nature  of  the  invention,  the  manner  of  us- 
ing the  machine,  and  the  condition  in  which  the  lead  ought 
to  be  used. 

Which  instruction  his  honor  answered  in  the  affirmative. 

The  jury  then  retired  to  consider  their  verdict,  under  the 
said  charge  and  instructions ;  and  subsequently,  on  the  25th 
day  of  May,  1849,  returned  into  court  with  a  verdict  for  the 
said  plaintiffs  for  $11,394  damages,  and  six  cents  costs. 

And,  inasmuch  as  the  said  several  mattera  aforesaid,  do  not 
appear  by  the  record  of  the  said  verdict,  the  said  defendants' 
counsel  did  then  and  there  request  his  honor,  the  said  Judge, 
to  put  his  seal  to  this  bill  of  exceptions,  containing  the  said 
several  matters  aforesaid ;  and  his  honor,  the  said  Judge,  did, 
in  pursuance  of  the  said  request,  and  of  the  statute  in  such 
case  made  and  provided,  put  his  seal  to  this  bill  of  excep- 
tions, containing  the  said  several  matters  aforesaid,  at  the  city 
of  New  York,  aforesaid,  the  same  25th  day  of  May,  1849. 

S.  Nelson. 

The  case  was  argued  by  Mr.  CHllett  and  Mr.  Noye»^  with 
whom  was  Mr.  Barbour^  for  the  plaintiffs  in  error,  and  by 
Mr.  Cutting  and  Mr.  Staples^  for  the  defendants  in  error. 

The  points  made  by  the  counsel  for  the  plaintiffs  in  error, 
were  the  following. 

1.  In  construing  a  patent,  and  deciding  what  are  the  in- 
ventions patented  thereby,  the  summing  up  is  conclusive. 
Nothing  is  patented  but  what  is  expressly  claimed.  Moody 
V.  Fiske^  2  Mason,  112,  118 ;  Rex  v.  Cutler^  1  Stark.,  354 ; 
Davies  on  Pat.,  398,  404 ;  Bovil  v.  Moore^  2  Marsh,  (Ky.), 
211 ;  Wyeth  v.  Stone^  1  Story,  285 ;  Hovey  v.  Stevens^  3 
Woodb.  &  M.,  17. 

2.  What  is  described  in  a  patent,  and  not  claimed,  whether 
invented  by  the  patentee  or  not,  is  dedicated  to  the  public, 
and  cannot  be  afterwards  claimed,  as  a  part  of  his  patent,  in  a 
reissue,  or  otherwise.  Battin  v.  Taggart^  Judges  Kane  and 
Grier,  September  10,  1851 ;  6th  section  of  act  of  1886 ;  Mel- 
ius V.  SiUbee^  4  Mason,  111 ;  Grant  v.  Raymond^  6  Pet.,  218 ; 
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Shaw  V.  Cooper,  7  Pet.,  292,  822,  323;  Pennoek  y.  Dialogue, 
2  Pet.,  1, 16. 

8.  A  patent  void  in  part,  is  void  in  whole,  except  when 
♦i««T  *otherwi8e  provided  by  statute.  Wyeih  v.  Stone^  1 
^^^J  Story,  285,  273-298-4 ;  Moody  v.  Fi%ke,  2  Mason,  118, 
119 ;  Woodcock  v.  Parker,  1  Gall.,  488 ;  Evans  v.  Eaton,  7 
Wheat.,  356 ;  5  Cond.  R.,  802,  314 ;  Bovil  v.  Moore,  Davies's 
Patents,  398 ;  Id.,  2  Marshall,  211 ;  Hill  v.  Thompson,  3  B. 
Moore,  244 ;  Bevington  v.  Hawks,  4  Barn.  &  Aid.,  541 ; 
Saunders  v.  Aston,  3  Id.,  881 ;  Kay  v.  Marshall^  6  Bing. 
N.  C,  492 ;  Qibson  v.  Brand,  4  Mann.  &  G.,  178 ;  McFarlane 
V.  Price,  1  Stark.,  199 ;  ikfintow  v.  Moore,  1  Nev.  &  P.,  595 ; 
Rex  V.  Cutler,  1  Stark.,  359. 

4.  The  Judge  was  bound  to  present  to  the  consideration  of 
the  jury,  as  a  question  of  fact,  in  the  words  of  the  statute, 
whether  the  patentee,  being  an  alien,  ^*had  failed  and 
neglected,  for  the  space  of  eighteen  months  from  the  date  of 
the  patent,  to  put  and  continue  on  sale  to  the  public,  on 
reasonable  terms,  the  invention  for  which  the  patent  issued.'' 
Tatham  and  others  v.  Loring,  decision  by  Judge  Story  on  this 
patent,  cited  on  brief. 

5.  It  was  error  in  the  Judge  to  instruct  the  jury  that  he 
had  examined  the  surrendered  and  reissued  patent,  and  found 
the  improvement  the  same.  He  should  have  submitted  the 
question,  as  one  of  fact,  to  the  jury,  for  them  to  determine, 
upon  the  evidence,  of  the  weight  of  which  they  were  the 
exclusive  judges.  It  was  also  error  to  instruct  them  that 
Bramah's  and  Tatham's  patent  were  not  identical.  That  was 
a  question  for  the  jury.  Curtis,  §  381 ;  Carver  v.  Braintree^ 
2  Story,  432 ;  Stimson  v.  West  Chester  Railroad  Co,,  4  How., 
881. 

6.  The  question,  whether  the  combination  had  been  pre- 
viously patented,  or  described  in  a  printed  publication,  was 
one  of  fact,  which  should  have  been  submitted  to  the  jury. 

7.  Applying  an  old  machine  to  a  new  use,  or  to  produce  a 
new  result  is  not  the  subject  of  a  lawful  patent.  Boulton  v. 
Bull,  2  H.  BL,  487  ;  Lash  v.  Hague,  Webs.  Pat.,  207 ;  Crane 
V.  Price,  4  Mann.  &  G.,  580  ;  Huddart  v.  Grainshaw,  Webs. 
Pat.,  8 ;  Howe  v.  Abbott,  2  Story,  190,  193 ;  Bean  v.  Small- 
wood,  2  Story,  408,  410 ;  Hovey  v.  Stevens,  1  Woodb.  &  M., 
290,  297,  298 ;  Kay  v.  Marshall,  5  Bing.  N.  C,  492  (35  Com. 
Law,  pp.  194,  197,  198) ;  Gibson  v.  nrand,  4  Mann.  &  G., 
179  (43  Com.  Law,  100,  110)  ;  Hotehkiss  v.  Greenwood,  11 
How.,  248,  266 ;  Curtis,  §  26,  27. 

8.  Making  an  addition  to  an  old  combination  does  not 
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authorize  a  patent  for  the  whole  combination.    Such  a  patent 
would  be  broader  than  the  invention,  and  void. 

Act  1886,  §  6.  Hindmarch  on  Pat.,  184,  190,  and  cases 
cited ;  Basil  v.  Gibbs^  Davies's  Pat.,  898,  418 ;  Whittemore  v. 
Cutler,  1  Gall.,  478 ;  BarreU  v.  Hall,  1  Mason,  447,  474 ; 
Moody  V.  Fiske,  2  Mason,  117 ;  Prouty  v.  Draper,  1  Story, 
668 ;  Howe  v.  Abhott,  2  Story,  190 ;  Brooks  v.  Jenkins,  8 
McLean,  488;  *  Evans  v.  Eaton,  1  Pet.  C.  C,  822;  ^^^q» 
Cui*tis,  §§  8,  9, 10, 11 ;  Brooks  v.  Bicknell,  4  McLean,  ^ 
64, 78 ;  Boot  v.  Ball,  4  McLean,  177, 180;  Parker  v.  Haworth, 
4  McLean,  870,  878 ;  Prouty  v.  Ruggles,  16  Pet.,  886,  841 ; 
Evans  v.  Eaton,  7  Wheat.,  866  ;  6  Cond.  R.,  802,  814. 

9.  The  plaintifiPs,  Henry  B.  and  Benjamin  Tatham,  not 
being  inventors,  were  not  authorized  to  surrender  the  patent 
granted  to  them  as  assignees,  and  receive  a  reissued  patent 
thereon.    Patent  act  of  1887,  §  6. 

10.  The  reissued  patent  is  void,  because  issued  to  a  party 
who  was  neither  an  original  inventor,  nor  his  assignee.  Act 
of  1887,  §  6. 

11.  Neither  a  principle  nor  an  effect  can  be  patented,  but  a 
patent  must  be  for  a  mode  of  embodying  the  former  to  pro- 
duce the  latter,  invented  by  the  patentee.  Kernper'^s  case,  by 
Chief  Justice  Cranch,  in  Curtis  on  Pat.,  600 ;  Wyeth  v.  Stone, 
1  Story,  286 ;  Hill  v.  Thompson,  8  Taunt.,  876 ;  s.  c,  4  Com. 
L.  R.,  161 ;  Brunton  v.  Hawks,  4  Barn.  &  Aid.,  641 ;  s.  C,  6 
Com.  L.  R.,  609 ;  Moody  v.  Fiske,  2  Mason,  118  ;  Whittemore 
V.  Cutler,  1  Gall.,  478,  480 ;  Stone  v.  Sprague,  1  Story,  270, 
272 ;  Blanchard  v.  Sprague,  8  Sumn.,  636,  640 ;  8.  c,  2 
Story,  164,  194;  Howe  v.  Abbott,  2  Story,  194;  Smith  v. 
Downing,  decided  in  1850  by  Judge  Woodbury ;  Detmould  v. 
Reeves,  Grier  and  Kane,  Judges,  1851 ;  Boulton  v.  Watt,  2  H. 
Bl.,  468 ;  8.  C,  Davis  on  Pat.,  162, 192. 

The  counsel  for  the  defendants  in  error  made  the  following 
points : 

No  deception  was  taken  to  the  admission  or  eicclusion  of 
testimony ;  but  solely  to  the  Judge's  charge. 

The  invention  for  which  the  patent  was  granted  consisted 
in  the  discovery,  that,  under  certain  conditions,  and  by  the 
use  and  application  of  certain  methods,  lead,  and  some  of  its 
alloys,  while  in  a  set  state,  could,  after  being  separated  into 
parts,  be  reunited  and  welded,  and  thus  formed  into  pipe ; 
and  also  of  the  mode  of  doing  this  ;  producing  thereby  a  new 
article  of  manufacture,  wrought  lead  pipe — avoiding  the 
objections  which  had  always  prevented  success  in  casting 
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pipe :  and  by  this  discovery  overcoming  the  defects  of  Burr's 
method,  on  which  this  was  an  improvement. 

The  patentees,  in  describing  the  invention,  say  that  they 
'^have  found  from  experience  that  lead  and  some  of  its 
alloys,  when  recently  become  set,  or  in  a  condition  just  short 
of  fluidity,  being  still  under  heat  and  extreme  pressure,  in 
a  close  vessel,  will  reunite  perfectly  after  a  separation  of  its 
parts,"  and  that,  therefore,  they  construct  their  machinery 
*1fi81  ^  fallows — and  *then  proceed  to  describe  the  machin- 
al ery  or  apparatus,  as  adapted  by  them  to  this  discovery, 
and  by  which  they  produce  the  practical  result  above  stated. 

After  describing  the  apparatus  and  the  modes  of  using  it, 
the  patentees  repeat,  *^  that  the  remarkable  feature  of  their 
invention  is,  that  soft  metals,  when  in  a  set  state,  being  yet 
under  heat,  can  be  made,  by  extreme  pressure,  to  reunite  per- 
fectly, around  a  core  after  a  separation,  and  thus  be  formed 
into  strong  pipes  or  tubes." 

And  '^  that  the  essential  difference  in  the  character  of  this 
pipe,  distinguishing  it  from  all  others  before  made,  was,  that 
it  was  wrought  under  heat  by  pressure  and  constriction  from 
set  metal ;  and  that  it  is  not  a  casting  formed  in  a  mould." 

And  they  close  by  claiming,  as  their  invention,  "  the  com- 
bination described  by  them,  when  used  to  form  pipes  of  metal 
under  heat  and  pressure  in  the  manner  set  forth." 

The  Judge,  in  his  chai*ge,  in  commenting  on  the  patent, 
states  the  invention  to  be  substantially  as  above  stated ;  and 
to  this  construction  and  view  of  the  patent,  no  exception  was 
taken  by  the  defendants. 

The  court  then  proceed  further  to  instruct  the  jury,  and 
in  answer  to  certain  propositions  submitted  by  the  plaintiffs 
in  error  for  the  consideration  of  the  court. 

I.  The  first  proposition  laid  down  by  the  court,  is,  that  the 
mere  combination  of  machinery,  not  new,  in  the  abstract, 
when  combined  with  and  applied  to  the  practical  development 
of  a  new  principle,  to  produce  a  new  and  useful  result,  may 
be  the  subject  of  a  valid  patent.  This  principle  is  repeated 
several  times,  in  different  connections,  in  the  course  of  the 
charge  to  the  jury ;  and  as  often  excepted  to  by  the  counsel 
for  the  defendants. 

The  counsel  for  the  defendants  in  error,  insist  that  the 
above  position  is  correct,  and  supported  by  principle,  by  pre- 
cedent, and  by  practice. 

1.  The  position  is  supported  by  principle,  founded  on  the 

statutes  giving  patents  to  inventors.    He  who  discovers  a  new 

principle,  and  points  out  the  means  of  applying  it,  to  produce 

a  new  and  useful  result,  comes  within  the  settled  construction 
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of  the  English  act,  giving  a  patent  for  the  sole  working  of 
any  manner  of  new  manufactures.  See  6th  section  of  the 
act  21  James  1  (1623).  By  our  patent  law,  any  person, 
having  invented  or  discovered  any  new  manufacture,  &c.,  is 
entitled  to  a  patent.  See  6th  section  of  the  act  4th  July, 
1836.  The  term  new  manufacture  includes  not  only  the  thing 
produced,  but  the  means  of  producing  it. 

2.  This  principle  is  supported  by  authority.  Curtis,  Pat., 
§  9,  §§  71  to  91 ;  also  ch.  2,  pp.  57  to  94,  and  cases  there 
cited.  *Earl  Dudley's  patent  for  the  use  of  pea  or  pit  r*-i^Q 
coal,  in  the  manufacture  of  iron.  1  Carpm.,  15;  1  I- 
Webs.  Pat.  Cas.,  14,  S.  C. — Nielsen's  patent  for  the  hot  air 
blast,  in  connection  with  common  bituminous  pit  coal,  in  the 
manufacture  of  iron.  8  Mees.  &  W.,  806  to  825;  A.  D.,  1841 ; 
Niehan  v.  Hartford,  ^c,  1  Webs.  Pat.  Cas.,  295,  828,  and  828 
to  873  ;  A.  D.,  1841 ;  S.  C,  374.— Crane's  patent  for  the  hot 
air  blast,  in  connection  with  anthracite  coal..    Crane^s  patent, 

1  Webs.  Pat.  Cas.,  375 ;  date  1836.  Crane  v.  Price,  ^c.;l 
Webs.  Pat.  Cas.,  377,  393  ;  A.  d.,  1842,  S.  C,  4  Mann.  &  G., 
380 ;  S.  C,  43  E.  C.  L.,  301 ;  S.  C,  2d  vol.,  Frank.  J.  for  year 
1851,  p.  388 ;  French  ^c.  v.  Bogera  ^c,  394  to  397,  and  cases 
there  cited  by  the  court.     6  Eng.  Law  &  Eq.,  536,  overruling 

2  Car.  &  K.,  cited  vb.  Leon.,  43,  47,  52 ;  Curtis,  81  a ;  Web- 
ster, 229,  n. 

II.  The  second  exception  by  the  defendants'  counsel  is  to 
the  charge  of  the  court,  in  relation  to  Mr.  Keller's  evidence. 

It  is  difficult  to  see  upon  what  ground  this  exception  of  the 
defendants  to  the  charge  of  the  court  is  founded.  After  re- 
marking upon  the  character  and  weight  of  the  fact  testified  to, 
the  whole  is  submitted  to  the  jury  for  their  decision. 

III.  The  third  exception  taken  to  the  charge  of  the  court 
is  found  in  the  next  two  paragraphs  on  the  same  page,  and 
relates  to  the  reissued  patent.  The  same  is  repeated  in  the 
call  of  the  defendants,  in  their  eleventh  proposition,  upon 
which  they  ask  the  court  to  instruct  the  jury. 

The  substance  of  the  charge,  as  given  in  both  instances,  i.;. 
that  the  language  in  one  patent  was  in  some  parts  differeiti 
from  that  in  the  other,  but  the  meaning  was  substantially  the 
same  in  both.  That  the  reissued  patent  must  be  for  the  same 
invention  as  the  first ;  and  the  matter  of  fact  was  left  to  the 
jury. 

IV.  The  next  exception  is  to  the  charge  of  the  court, 
as  found  at  the  top  of  the  42d  page  of  the  case,  and  is  as 
follows : 

"  That  in  the  patents  referred  to,  from  the  year  1797  to 
1882,  the  combination  which  was  claimed  to  be  identical,  was 

181 


169  SUPREME  COURT. 

Le  Roy  et  al.  v.  Tatham  et  al. 

confessedly  used  for  making  pipe,  by  casting  with  fluid  lead 
in  a  moulo,  and  after  it  was  set,  by  the  application  of  water, 
forcing  it  out. 

^^And  the  question  is,  whether  any  of  these  inventions 
are  substantially  the  same  as  the  plaintifib' ;  whether,  even, 
if  by  these  modes,  pipe  had  been  successfully  made  for  com- 
mon use,  it  would  have  been  made  in  the  same  manner  as  the 
Hansons* ;  to  which  opinion,  the  counsel  for  the  defendants 
excepted." 

Whether  the  modes  referred  toby  the  court,  of  manufactur- 
ing pipe,  were  the  same  or  different,  was  a  question  of  fact 

♦1701  ^®^*  *^  **^®  J^^y »  *^^  ^^®  court  did  not,  by  the  manner 
J  of  stating  the  point,  withdraw  it  from  the  consideration 
of  the  jury. 

V.  The  fifth  exception  relates  to  the  charge  of  the  court, 
as  to  the  duty  of  the  plaintiffs  to  put  and  keep  the  invention 
on  sale  on  reasonable  terms,  and  they  say  that  it  was  not  es- 
sential that  the  patentees  should  take  active  means  for  the 
purpose  of  putting  their  invention  in  market,  and  forcing  a 
sale ;  but  that  they  should  at  all  times  be  ready  to  sell  at  a 
fair  price,  when  a  reasonable  offer  was  made. 

That  it  was  for  the  jury  to  say  whether  it  was  put  and  con- 
tinued on  sale,  under  this  view  of  the  law — ^to  which  the 
counsel  for  the  defendants  excepted. 

We  insist  that  the  court  took  a  correct  view  of  the  statute, 
and  properly  submitted  the  question  of  fact  to  the  jury ;  and 
that  the  exception  is  not  well  taken. 

VI.  The  next  exception  in  the  order  in  which  the  defend- 
ants in  error  have  noticed  them,  relates  to  the  instructions  of 
the  court,  in  relation  to  the  liability  of  Le  Roy  and  Smith 
jointly,  with  the  other  defendant,  Lowber. 

It  seems,  to  the  counsel  for  the  defendants  in  error,  that 
the  question  was  properly  submitted  to  the  jury,  as  a  ques- 
tion of  fact,  how  far  Le  Roy  and  Smith  had  made  themselves 
liable  with  Lowber.  The  defendants  in  error  insist  that  the 
exception  to  this  part  of  the  charge  is  not  well  taken. 

VII.  In  answer  to  the  fourth  proposition,  on  which  the  court 
was  requested  to  instruct  the  jury  that  Tatham's  patent  was 
void  on  its  face,  &c.  We  say  that  the  charge  of  the  court  was 
correct.  The  patentees  in  latham's  patent  have  pointed  out 
clearly  what  they  claim,  and  what  they  do  not  elaim. 

VIII.  In  their  ninth  proposition,  the  defendants  requested 
the  court  to  instruct  the  jury  — 

"  That  if  they  believed  the  same  combination  of  cylinder, 
piston,  bridge,  short  core,  die,  and  chamber,  under  heat  and 
pressure,  h^  before  been  patented  in  England  b^  Brwiah, 
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and  published  in  a  well  known  work,  then  the  plaintiffs  can- 
not recover." 

Upon  this  proposition  the  court  instructed  the  jury,  that 
Bramah's  patent  a'bd  the  Tathams'  were  not  identical ;  and 
declined  to  instruct  the  jury  as  requested.  To  which  the 
counsel  for  the  defendants  excepted.  This  request  by  the 
defendants  for  the  above  instruction  was  based  on  the  as- 
sumption of  a  fact  not  proved  and  not  true,  and  was  correctly 
refused. 

IX.  The  defendants  requested  the  court  to  instruct  the 
jury  according  to  their  tenth  proposition,  which  is  as  follows, 
— "  That  if  the  jury  believe  that  the  Burr,  Bramah,  Titus, 
and  Hague  machines,  or  either  of  them,  were  published  to  the 
world  in  well  *known  public  works,  and  had  the  same  r«-i  •r-i 
combination,  in  whole  or  in  part,  as  the  Hanson  m&-  ^ 
chine,  up  to  a  certain  point,  the  Tathams'  patent  is  void  for 
claiming  too  much,  viz.,  the  whole  combination ;  and  the 
court  thereupon  instructed  the  jury,  that  they  had  explained 
their  views  on  that  part  of  the  case,  and  declined  to  instruct 
them  as  requested  in  the  form  in  which  the  proposition  was 
stated."  To  which  the  counsel  for  the  defendants  excepted, 
and  the  defendants  in  error  insist  that  this  exception  is  not 
well  taken. 

X.  The  sixteenth  proposition,  on  which  the  court  was  re- 
quested to  instruct  the  jury,  is  in  the  following  words, 
namely, — 

"  That  the  jury  are  the  sole  and  exclusive  judges  as  to  the 
questions  of  fact,  whether  the  combination  and  process  were 
the  same  in  the  plaintiffs  machine  as  was  Bramah's,  or  in  any 
other  of  the  machines  proved  on  the  trial.  And  thereupon 
the  court  instructed  the  jury,  that  this  was  so  undoubtedly ; 
subject,  however,  to  the  principles  of  law  as  laid  down  in  the 
preceding  charge  and  instnictions."  To  which  the  counsel 
for  the  defendants  excepted. 

The  defendants  in  error  insist  that  none  of  the  exceptions 
aforesaid  are  well  taken  ;  and  that  said  judgment  should  be 
affirmed,  with  costs  and  damages. 

Mr.  Justice  McLE AN  delivered  the  opinion  of  the  court. 

This  is  a  case  on  error,  from  the  Circuit  Court  of  the 
Southern  District  of  New  York. 

The  action  was  brought  in  the  Circuit  Court,  to  recover 
damages  for  an  alleged  infringement  of  a  patent  for  new  and 
useful  improvements  in  machinery  for  making  pipes  and 
tubes  from  metallic  substances. 

The  declaration  alleged  that  John  and  Charles  Hanson,  of 
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England,  were  the  inventors  of  the  improvements  specified, 
on  or  prior  to  the  81st  of  August,  1837 ;  that  on  the  10th  of 
January,  1840,  the  Hansons  assigned  to  H.  B.  and  B.  Tat- 
ham,  two  of  the  defendants  in  error,  the  full  and  exclusive 
right  to  said  improvements;  that,  on  the  29th  of  March, 
1841,  letters-patent  were  granted  for  the  improvements  to 
the  Tathams,  as  the  assignees  of  the  Hansons ;  that,  after- 
wards, H.  B.  and  B.  Tatham  assigned  to  G.  N.  Tatham,  the 
remaining  defendant  in  error,  an  undivided  third  part  of  the 
patent. 

On  the  14th  of  March,  1846,  the  said  letters-patent  were 
surrendered,  on  the  gpround  that  the  specifications  of  the  im- 
provements claimed  were  defective,  and  a  new  patent  was 
issued,  which  granted  to  the  patentees,  their  heirs,  &c.,  for 
the  term  of  fourteen  years,  from  the  31st  of  August,  1837, 
the  exclusive  right  to  make  and  vend  the  improvements  se- 
*1721  ^^^^^*  ^^^  ^declaration  states,  the  patent  was  of  the 
-'  value  of  fifty  thousand  doUara ;  and  that  the  defend- 
ants below  had  made  and  vended  lead  pipe  to  the  amount  of 
two  thousand  tons,  in  violation  of  the  patent,  and  to  the  in- 
jury of  the  plaintiffs  twenty  thousand  aollars. 

The  defendants  pleaded  not  guilty  ;  the  defendant  Lowber 
did  not  join  in  the  plea,  but-permitted  judgment  to  be  entered 
against  him  by  default.  On  the  trial,  certain  bills  of  excep- 
tions were  taken  to  the  instructions  of  the  court  to  the  jury, 
on  which  errors  are  assigned. 

The  schedule,  which  is  annexed  to  the  patent,  and  forms  a 
part  of  it,  states  that  the  invention  consists  ^^  in  certain  im- 
provements upon,  and  additions  to,  the  machinery  used  for 
manufacturing  pipes  and  tubes  from  lead  or  tin,  or  an  alloy 
of  soft  metals  capable  of  being  forced,  by  great  pressure, 
from  out  of  a  receiver,  through  or  between  apertures,  dies, 
and  cores,  when  in  a  set  or  solid  state,  set  forth  in  the  speci- 
fication of  a  patent  granted  to  Thomas  Burr,  of  Shrewsbury, 
in  Shropshire,  England,  dated  the  11th  of  April,  1820." 
After  describing  Burr's  machine,  its  defects,  and  the  im- 
provements made  on  it  as  claimed,  the  patentees  say,  "  Pipes 
thus  made  are  found  to  possess  great  solidity  and  unusual 
strength,  and  a  fine  uniformity  of  thickness  and  accuracy  of 
bore  is  arrived  at,  such  as,  it  is  believed,  has  never  beiore 
been  attained  by  any  other  machinery." 

"The  essential  difference  in  the  character  of  this  pipe, 

which  distinguishes  it,  as  well  as  that   contemplated    bv 

Thomas  Burr,  from  all  other  heretofore  known  or  attempted, 

is  that  it  is  wrought  under  heat,  by  pressure  and  constriction, 
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from  set  metal;  aod  that  it  is  not  a  casting  formed  in  a 
mould." 

And  they  declare,  ^^  We  do  not  claim  as  our  invention  and 
improvement,  any  of  the  parts  of  the  above-described  ma- 
chinery, independently  of  its  arrangement  and  combination 
above  set  forth.  What  we  do  claim  as  our  invention,  and 
desire  to  secure,  is,  the  combination  of  the  following  parts 
above  described,  to  wit :  the  core  and  bridge,  or  guide-piece, 
with  the  cylinder,  the  piston,  the  chamber  and  the  die,  when 
used  to  form  pipes  of  metal,  under  heat  and  pressure,  in  the 
manner  set  forth,  or  in  any  other  manner  substantially  the 
same." 

*^The  plaintiffs  gave  in  evidence  certain  agreements  between 
the  defendants,  showing  the  manufacture  of  lead  pipe  by  the 
defendant  Lowber,  for  the  defendants  Le  Roy  and  Smith. 
And  also  evidence  tending  to  prove  that  the  said  John  Han- 
son and  Charles  Hanson  were  tbe  original  and  first  inventors 
of  the  improvement  described  in  the  said  letters-patent;  that 
the  invention  and  discovery  therein  described  was  new  and 
useful ;  that  the  lead  pipe  manufactured  thereby,  was  supe- 
rior in  quality  *and  strength,  capable  of  resisting  r«t'*o 
much  greater  pressure,  and  more  free  from  defects  ^ 
than  any  pipe  before  made ,  that  in  all  the  modes  of  making 
lead  pipe,  previously  known  and  in  use,  it  could  be  made 
only  in  short  pieces,  but  that  by  this  improved  mode  it  could 
be  made  of  any  required  length,  and  also  of  any  required 
size ;  and  that  the  introduction  of  lead  pipe,  made  in  the 
mode  described,  had  superseded  the  use  of  that  made  by  any 
of  the  modes  before  in  use,  and  that  it  was  also  furnished  at 
a  less  price." 

"And  the  plaintiffs  also  gave  evidence  tending  to  prove 
that  lead,  when  recently  become  set,  and  while  under  heat 
and  extreme  pressure  in  a  close  vessel,  would  reunite  per- 
fectly, after  a  separation  of  its  parts ;  and  that  in  the  process 
described  in  the  said  patent,  lead  pipe  was  manufactured  by 
being  thus  separated  and  reunited;  and  that  the  said  John 
and  Charles  Hanson  were  the  first  and  original  discoverers 
thereof ;  and  that  such  discovery,  and  its  reduction  to  a  prac- 
tical result  in  the  mode  described  in  said  letters-patent,  was 
useful  and  important." 

"And  the  plaintiffs  also  gave  evidence,  conducing  to  prove 
that  the  improvement,  described  in  the  letters-patent,  was 
the  same  invention  and  discovery  which  had  been  made  by 
the  said  John  and  Charles  Hanson,  and  for  which  letters- 
patent  had  been  granted  to  them  in  England,  and  subse- 
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quently  in  this  country,  to  the  Tathams,  as  recited  in  the 
letters-patent." 

^^  And  the  plaintiffs  also  gave  evidence  conducing  to  prove 
that  they  had  been  ready  and  willing,  and  had  offei-ed  to  sell 
the  said  invention,  within  eighteen  months  succeeding  the 
issuing  of  said  letters-patent  to  them,  and  also  since ;  and 
had,  within  the  said  eighteen  months,  sold  the  same  for  a 
large  portion  of  the  United  States." 

The  defendants'  counsel  then  read  in  evidence  from  the 
"  Repertory  of  Arts,"  vol.  16,  page  844,  the  description  of 
the  patent  to  the  Hansons,  dated  August  31, 1837.  They 
also  read  in  evidence  the  patent  issued  upon  the  application 
of  the  plaintiff^9  to  the  Patent  Office,  containing  another 
specification,  which  was  annexed  to  the  patent  surrendered. 
And  also  they  read  the  specification  of  Thomas  Burr's  patent, 
of  April  11,  1820.  Also  a  patent  eranted  to  George  W. 
Potter,  described  in  the  12th  "  Franklin  Journal  of  Arts," 
published  in  1833 ;  they  also  read  the  specification  of  a  patent 

f  ranted  in  England,  to  Bush  and  Harvey,  on  December  5th, 
817 ;  and  also  the  specification  of  a  patent  granted  in  Eng- 
land to  Joseph  Bramah,  October  31st,  1797. 

Evidence  was  also  given,  to  show  that  the  combination  of 
machinery  for  making  lead  pipe,  described  in  public  works  as 
0yTA-\  *haviug  been  invented  by  Burroughs  Titus,  by  George 
J  W.  Potter,  by  Jesse  Fox,  by  John  Hague,  and  by 
Joseph  Bramah,  were  substantially  the  same  as  that  used  by 
the  plaintiffs ;  that  the  combination  of  machinery,  patented 
as  hereinbefore  stated,  by  Bush  and  Harvey,  for  making  pipes 
of  clay,  and  that  used  for  making  maccaroni,  were  substan- 
tially the  same  as  that  described  in  the  plaintiffs'  patent. 

In  their  charge  to  the  jury,  the  court  said,  "They,  the 
plaintiffs,  also  state,  that  they  do  not  claim  any  of  the  parts 
of  the  machinery,  the  cylinder,  core,  die,  or  bridge,  but  that 
they  claimed  the  combination  when  used  to  form  pipes  of 
metal,  under  heat  and  pressure,  in  the  way  they  have  de- 
scribed. There  can  be  no  doubt  that  if  this  combination  is 
new,  and  produces  a  new  and  useful  result,  it  is  the  proper 
subject  of  a  patent."  "The  result  is  a  new  manufacture. 
And  even  if  the  mere  combination  of  machinery  in  the  abstract 
is  not  new,  still,  if  used  and  applied  in  connection  with  the 
practical  development  of  a  principle,  newly  discovered,  pro- 
ducing a  new  and  useful  result,  the  subject  is  patentable.  In 
this  view,  the  improvement  of  the  plaintiffs  is  the  application 
of  a  combination  of  machinery  to  a  new  end ;  to  the  develop- 
ment and  application  of  a  new  principle,  resulting  in  a  new 
and  useful  manufacture.    That  the  discovery  of  a  new  prin- 


DECEMBER  TERM,  1852.  174 

Le  Roj  et  al.  v.  Tatham  et  al. 

ciple  is  not  patentable,  but  it  must  be  embodied  and  brought 
into  operation  by  machinery,  so  as  to  produce  a  new  and  an 
useful  result.  Upon  this  view  of  the  patent,  it  is  an  import- 
ant question  for  the  jury  to  determine,  from  the  evidence, 
whether  the  fact  is  estabUshed,on  which  the  alleged  improve- 
ment is  founded,  that  lead  in  a  set,  or  semi-solid  state,  can 
thus  be  reunited  or  welded,  after  separation."  To  this  instruc- 
tion the  defendants  excepted. 

It  was  also  objected,  that  the  plaintiffs  patent  was  invalid 
for  want  of  originality;  that  the  invention  had  been  before 
described  in  public  works,  and  Bramah,  Hague,  Titus,  Fox, 
and  Potter,  were  relied  on  by  the  defendants. 

To  this  it  was  replied,  by  the  court,  "  That  in  the  view 
taken  by  the  court  in  the  construction  of  the  patent,  it  was 
not  material  whether  the  mere  combinations  of  machinery 
referred  to  were  similar  to  the  combination  used  by  the 
Hansons,  because  the  originality  did  not  consist  in  the  nov- 
elty of  the  machinery,  but  in  brineiug  a  newly  discovered 
principle  into  practical  application,  by  which  a  useful  article 
of  manufacture  is  produced,  and  wrought  pipe  made  as 
distinguished  from  cast  pipe."'  To  this  charge  there  was 
also  an  exception. 

The  word  principle  is  used  by  elementary  writers  on  patent 
subjects,  and  sometimes  in  adjudications  of  courts,  with  such 
a  want  of  precision  in  its  application,  as  to  mislead.  It  is 
^admitted,  that  a  principle  is  not  patentable.  A  prin-  r«i  irc 
ciple,  in  the  abstract,  is  a  fundamental  truth ;  an  origi-  ^ 
nal  cause ;  a  motive ;  these  cannot  be  patented,  as  no  one 
can  claim  in  either  of  them  an  exclusive  right.  Nor  can  an 
exclusive  right  exist  to  a  new  power,  should  one  be  discovered 
in  addition  to  those  already  known.  Through  the  agency  of 
machinery  a  new  steam  power  may  be  said  to  have  been 
generated.  But  no  one  can  appropriate  this  power  exclu- 
sively to  himself,  under  the  patent  laws.  The  same  may  be 
said  of  electricity,  and  of  any  other  power  in  nature,  which 
is  alike  open  to  all,  and  may  be  applied  to  useful  purposes  by 
the  use  of  machinery. 

In  all  such  cases,  the  processes  used  to  extract,  modify,  and 
concentrate  natural  agencies,  constitute  the  invention.  The 
elements  of  the  power  exist ;  the  invention  is  not  in  discover- 
ing them,  but  in  applying  them  to  useful  objects.  Whether 
the  machinery  used  be  novel,  or  consist  of  a  new  combination 
of  parts  known,  the  right  of  the  inventor  is  secured  against 
all  who  use  the  same  mechanical  power,  or  one  that  shall  be 
substantially  the  same. 

A  patent  is  not  good  for  an  effect,  or  the  result  of  a  certain 
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process,  as  that  would  prohibit  all  other  persons  from  making 
the  same  thing  by  any  means  whatsoever.  This,  by  creating 
monopolies,  would  discourage  arts  and  manufactures,  against 
the  avowed  policy  of  the  patent  laws. 

A  new  properly  discovered  in  matter,  when  practically  ap- 
plied, in  the  construction  of  a  useful  article  of  commerce  or 
manufacture,  is  patentable ;  but  the  process  through  which 
the  new  property  is  developed  aiid  applied,  must  be  stated, 
with  such  precision  as  to  enable  an  ordinary  mechanic  to  con- 
struct and  apply  the  necessary  process.  This  is  required  by 
the  patent  laws  of  England  and  of  the  United  States,  in  order 
that  when  the  patent  shall  run  out,  the  public  may  know  how 
to  profit  by  the  invention.  It  is  said,  in  the  case  of  the 
ffoitsekill  Company  v.  NeiUon^  1  Webs.  Pat.  Cas.,  683,  "A 
patent  will  be  good,  though  the  subject  of  the  patent  consists 
in  the  discovery  of  a  great,  general,  and  most  comprehensive 
principle  in  science  or  law  of  nature,  if  that  principle  is  by 
the  specification  applied  to  any  special  purpose,  so  as  thereby 
to  effectuate  a  practical  result  and  benefit  not  previously  at- 
tained.'' In  that  case,  Mr.  Justice  Clerk,  in  his  charge  to 
the  jury,  said,  *^  the  specification  does  not  claim  any  thing  as 
to  the  form,  nature,  shape,  materials,  numbers,  or  mathemat- 
ical character  of  the  vessel  or  vessels  in  which  the  air  is  to  be 
heated,  or  as  to  the  mode  of  heating  such  vessels,"  &c.  The 
patent  was  for  "  the  improved  application  of  air  to  produce 
heat  in  fires,  forges,  and  furnaces,  where  bellows  or  other 
blowing  apparatus  are  required." 

*1761  *^^  ^^^  (i^^y  although  the  machinery  was  not 
J  claimed  as  a  part  of  the  invention,  the  jury  were  in- 
structed to  inquire,  ^^  whether  the  specification  was  not  such 
as  to  enable  workmen  of  ordinary  skill  to  make  machinery  or 
apparatus  capable  of  producing  the  effect  set  forth  in  said 
letters-patent  and  specification.  And,  that  in  order  to  ascer- 
tain whether  the  defendants  had  infringed  the  patent,  the  jury 
should  inquire  whether  they,  "  did  by  themselves  or  others, 
and  in  contravention  of  the  privileges  conferred  by  the  said 
letters-patent,  use  machinery  or  apparatus  substantially  the 
same  with  the  machinery  or  apparatus  described  in  the  plain- 
tiff's specification,  and  to  the  effect  set  forth  in  said  letters- 
patent  and  specification."  So  it  would  seem  that  where  a 
patent  is  obtained,  without  a  claim  to  the  invention  of  the 
machinery,  through  which  a  valuable  result  is  produced,  a 
precise  specification  is  required ;  and  the  test  of  infringement 
is,  whether  the  defendants  have  used  substantially  the  same 
process  to  produce  the  same  result. 
In  the  case  before  us,  the  court  instructed  the  juty  <^t 
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the  invention  did  not  consist  **  in  the  novelty  of  the  machin- 
ery, but  in  bringing  a  newly  discovered  principle  into  prac- 
tical application,  by  which  a  useful  article  of  manufacture  is 
produced,  and  wrought  pipe  made  as  distinguished  from  cast 

*  91 

pipe. 

A  patent  for  leaden  pipes  would  not  be  good,  as  it  would 
be  for  an  effect,  and  would,  consequently,  prohibit  all  other 
persons  from  using  the  same  article,  however  manufactured. 
Leaden  pipes  are  the  same,  the  metal  being  in  no  respect  dif- 
ferent. Any  difference  in  form  and  strength  must  arise  from 
the  mode  of  manufacturing  the  pipes.  The  new  property  in 
the  metal  claimed  to  have  been  discovered  by  the  patentees, 
belongs  to  the  process  of  manufacture,  and  not  to  the  thing 
made. 

But  we  must  look  to  the  claim  of  the  invention  stated  in 
their  application  by  the  patentees.  They  say,  "  We  do  not 
claim  as  our  invention  and  improvement  any  of  the  parts  of 
the  above  described  machinery,  independently  of  their 
arrangement  and  combination  above  set  forth.'*  "  What  we 
claim  as  our  invention,  and  desire  to  secure  by  letters-patent, 
is,  the  combination  of  the  following  parts  above  described,  to 
wit,  the  core  and  bridge  or  guide-piece,  the  chamber,  and  the 
die,  when  used  to  form  pipes  of  metal,  under  heat  and  pres- 
sure, in  the  manner  set  forth,  or  in  any  other  manner  substan- 
tially the  same." 

The  patentees  have  founded  their  claim  on  this  specifica- 
tion, and  they  can  neither  modify  nor  abandon  it  in  whole  or 
in  part.  The  combination  of  the  machinery  is  claimed, 
through  which  the  new  property  of  lead  was  developed,  as  a 
part  of  the  process  in  the  structure  of  the  pipes.  But  the 
jury  were  instructed,  "  that  the  originality  of  the  invention 
did  not  consist  in  the  *novelty  of  the  machinery,  but  rm^frj 
in  bringing  a  newly  discovered  principle  into  practical  ^ 
application."  The  patentees  claimed  the  combination  of  the 
machinery  as  their  invention  in  part,  and  no  such  claim  can 
be  sustained  without  establishing  its  novelty — ^not  as  to  the 
parts  of  which  it  is  composed,  out  as  to  the  combination. 
The  question  whether  the  newly-developed  property  of  lead, 
used  in  the  formation  of  pipes,  might  have  been  patented,  if 
claimed  as  developed,  without  the  invention  of  machinery, 
was  not  jn  the  case. 

In  the  case  of  Bean  v.  Smallwood^  2  Story,  408,  Mr.  Jus- 
tice Story  said,  "He  (the  patentee)  says  that  the  same 
apparatus,  stated  in  this  last  claim,  has  been  long  in  use,  and 
applied,  if  not  to  chairs,  at  least  in  other  machines,  to  pur- 
poses of  a  similar  nature.    If  this  be  so,  then  the  invention  is 
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not  new,  but  at  most  is  an  old  invention,  or  apparatus,  or 
machinery  applied  to  a  new  purpose.  Now  I  take  it  to  be 
clear,  that  a  machine,  or  apparatus,  or  other  mechanical  con- 
trivance, in  order  to  give  the  pai*ty  a  claim  to  a  patent  there- 
for, must  in  itself  be  substantially  new.  If  it  is  old  and  well 
known,  and  applied  only  to  a  new  purpose,  that  does  not 
make  it  patentable." 

We  think  there  was  error  in  the  above  instruction,  that  the 
novelty  of  the  combination  of  the  machinery,  specifically 
claimed  by  the  patentees  as  their  invention,  was  not  a  mate- 
rial fact  for  the  jury,  and  that  on  that  ground,  the  judgment 
must  be  reversed.  The  other  rulings  of  the  court  excepted 
to,  we  shall  not  examine,  as  they  are  substantially  correct. 

Mr.  Justice  NELSON,  Mr.  Justice  WAYNE,  and  Mr. 
Justice  6RIER  dissented. 

Mr.  Justice  NELSON — dissenting. 

The  patent  in  this  case,  according  to  the  general  descrip- 
tion given  by  the  patentees,  is,  for  improvements  upon,  and 
additions  to,  the  machinery  or  apparatus  of  Thomas  Burr,  for 
manufacturing  pipes  and  tubes  from  metallic  substances. 
They  declare,  that  the  nature  of  their  invention,  and  the 
manner  in  which  the  same  is  to  operate,  are  particularly 
described  and  set  forth  in  their  specification,  In  that,  they 
refer  to  the  patent  of  Burr  of  the  11th  April,  1820,  for  mak- 
ing lead  pipe  out  of  set  or  solid  lead  by  means  of  great  pres- 
sure, the  product  being  wrought  pipe,  as  contradistinguished 
from  cast,  or  pipe  made  according  to  the  draw-bench  system. 
The  apparatus,  as  described  by  Burr,  consisted  of  a  strong 
iron  cylinder,  bored  sufficiently  true  for  a  piston  to  traverse 
easily  within  it.  This  cylinder  was  closed  at  one  end  by  the 
piston,  and  also  closed  at  the  other,  except  a  small  aperture 
for  the  die  which  formed  the  external  diameter  of  the  pipe. 

*1781  '^^^  ^^^^  ^^  mandril,  which  determined  the  inner 
J  *diameter,  was  a  long  cylindrical  rod  of  steel,  one  end 
of  which  was  attached  to  the  face  of  the  piston,  extending 
through  the  centre  of  the  cylinder,  and  passing  also  through 
the  centre  of  the  die  at  the  opposite  end,  leaving  a  space 
around  the  core  and  between  it  and  the  die  for  the  formation 
of  the  pipe.  The  metal  to  form  the  pipe  was  admitted  into 
the  cylinder  in  a  fluid  state,  and  when  it  become  set  or  solid, 
the  power  of  a  hydraulic  press  was  applied  to  the  head  of  the 
piston,  which,  moving  against  the  body  of  solid  lead  in  the 
cylinder,  drove  it  through  the  die,  the  long  core  advancing 
with  the  piston  and  with  the  body  of  lead  through  the  die, 
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and  thus  forming  the  pipe.  The  cylinder  usually  holds  from 
three  to  four  hundred  pounds  of  lead,  and  continuous  pipe  is 
made  till  the  whole  charge  is  driven  out. 

This  plan,  though  one  of  deserved  merit,  and  of  gpreat  orig- 
inality, failed,  when  reduced  to  practice,  except  for  the  pur- 
pose of  making  very  large  pipe,  larger  than  that  usually  in 
demand,  and  consequently  passed  out  of  general  use.  The 
long  core  attached  to  the  face  of  the  piston,  advancing  with 
it  in  the  solid  lead  under  the  great  pressure  required,  was 
liable  to  warp  and  twist  out  of  a  straight  line,  and  out  of 
centre  in  the  die,  which  had  the  effect  to  destroy  the  uni- 
formity of  the  thickness  and  centrality  of  the  bore  of  the 
pipe. 

The  old  mode,  therefore,  of  making  pipe  by  the  draw-bench 
system,  continued  down  to  1887,  when  the  patentees  in  this 
case  discovered,  by  experiment,  that  lead,  when  recently  set 
and  solid,  but  still  under  heat  and  extreme  pressure,  in  a 
close  vessel,  would  reunite  after  a  separation  of  its  parts,  and 
"heal"  (in  the  language  of  the  patentees)  "as  it  were  by 
the  first  intention,"  as  completely  as  though  it  had  not  been 
divided. 

Upon  the  discovery  of  this  property  of  lead,  which  had 
never  before  been  known,  but  on  the  contrary,  had  been  sup- 
posed and  believed,  by  all  men  of  science  skilled  in  metals, 
to  be  impossible,  the  patentees  made  an  alteration  in  the 
apparatus  of  Burr,  founded  upon  this  new  property  discovered 
in  the  metal,  and  succeeded  completely  in  making  wrought 
pipe  out  of  solid  lead  by  means  of  the  hydraulic  pressure. 
The  product  was  so  much  superior  in  quality  to  that  made 
according  to  the  old  mode,  that  it  immediately  whollv 
supei^seded  it  in  the  market.  The  pipe  was  also  made  much 
cheaper. 

The  patentees,  by  their  discovery,  were  enabled  to  dis- 
pense with  the  long  core  of  Burr,  and  to  fix  firmly  a  bridge 
or  cross  bars  at  the  end  of  the  cylinder  near  the  die,  to  which 
bridge  they  fastened  a  short  core  extending  into  and  through 
the  die.  By  this  arrangement  they  obtained  a  firm,  immova- 
ble core,  that  always  preserved  its  centrality  with  the  die, 
and  secured  the  manufacture  of  pipe  of  uniformity  of  tliick- 
ness  of  wall  and  *accuracy  of  bore,  of  any  dimension.  r«-i  70 
The  lead  after  being  admitted  into  the  cylinder  in  a  '- 
fluid  state,  was  allowed  to  remain  till  it  became  solid,  and 
was  then  driven  by  the  piston  through  the  apertures  in  the 
bridge  into  the  chamber  between  it  and  the  die,  where  the 
parts  reunited,  after  the  separation,  as  completely  as  before, 
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and,  passing  out  at  the  die  around  the  fixed  short  core, 
formed  perfect  pipe. 

The  patentees  state,  that  they  do  not  intend  to  confine  them- 
selves to  the  arrangement  of  the  apparatus  thus  particularly 
specified,  and  point  out  several  other  modes  by  which  the  same 
result  may  be  produced,  all  of  which  variations  would  readily 
suggest  themselves,  as  they  observe,  to  any  practical  engineer, 
without  departing  from  the  substantial  originality  of  the  in- 
vention, the  remarkable  feature  of  which,  the;'  say,  is,  that 
lead,  when  in  a  set  state,  being  yet  under  heat,  can  be  made, 
by  extreme  pressure,  to  reunite  perfectly  around  a  core  after 
separation,  and  thus  be  formed  into  strong  pipes  or  tubes. 
Pipes  thus  made  are  found  to  possess  great  solidity  and 
unusual  strength,  and  a  fine  uniiormity,  such  as  had  never 
before  been  attained  by  any  other  mode.  The  essential  dif- 
ference in  its  character,  and  which  distinguishes  it  from  all 
other  theretofore  known,  they  add,  is,  that  it  is  wrought  under 
heat,  by  pressure  and  constriction,  from  set  or  solid  metal. 

They  do  not  claim,  as  their  invention  or  improvement,  any 
of  the  parts  of  the  machinery,  independently  of  the  arrange- 
ment and  combination  set  forth. 

"  What  we  claim  as  our  invention,  they  say,  is,  the  combi- 
nation of  the  following  parts  above  described,  to  wit :  the  core 
and  bridge  or  guide-piece,  with  the  cylinder,  the  piston,  the 
chamber,  and  die,  when  used  to  form  pipes  of  metal  under 
heat  and  pressure,  in  the  manner  set  forth,  or  in  any  other 
manner  substantially  the  same." 

It  is  supposed  that  the  patentees  claim,  as  the  novelty  of 
their  invention,  the  arrangement  and  combination  of  the  ma- 
chinery which  they  have  described,  disconnected  from  the 
employment  of  the  new  property  of  lead,  which  they  have 
discovered,  and  by  the  practical  application  and  use  of  which 
they  have  succeeded  in  producing  the  new  manufacture.  And 
the  general  title  or  description  of  their  invention,  given  in  the 
body  of  their  letters-patent,  is  referred  to  as  evidence  of  such 
claim.  But  every  patent,  whatever  may  be  the  general  head- 
ing or  title  by  which  the  invention  is  designated,  refers  to  tlie 
specification  annexed  for  a  more  particular  description ;  and 
hence  this  court  has  heretofore  determined,  that  the  specifi- 
cation constitutes  a  part  of  the  patent,  and  that  they  must  be 
construed  together  when  seeking  to  ascertain  the  discovery 
claimed.  Sbgg  et  al.  v.  JEmerson^  6  How.,  487. 
♦1801  *1'h®  same  rule  of  construction  was  applied  by  the 
-I  Court  of  the  Exchequer,  in  England,  in  the  case  of 
Neilson's  patent  for  the  hot  air  blast.     1  Webs.  Pat.  Cas.,  873. 

Now,  on  looking  into  the  specification,  we  see,  that  the 
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leading  feature  of  the  invention  consists  in  the  discovery  of  a 
new  property  in  the  article  of  lead,  and  in  the  employment 
and  adaptation  of  it,  by  means  of  the  machinery  described, 
to  the  production  of  a  new  article,  wrought  pipe,  never 
before  successfully  made.  Without  the  discovery  of  this  new 
property  in  the  metal^  the  machinery  or  apparatus  would  be 
useless,  and  not  the  subject  of  a  patent.  It  is  in  connection 
with  this  property,  and  the  embodiment  and  adaptation  of  it  to 
practical  use,  that  the  machinery  is  described,  and  the  arrange- 
ment claimed.  The  discovery  of  this  new  element  or  property 
led  naturally  to  the  appai^atus,  by  which  a  new  and  most  use- 
ful result  is  produced.  The  apparatus  was  but  incidental, 
and  subsidiary  to  the  new  and  leading  idea  of  the  invention. 
And  hence,  the  patentees  set  forth,  as  the  leading  feature  of 
it,  the  discovery,  that  lead,  in  a  solid  state,  but  under  heat 
and  extreme  pressure  in  a  close  vessel,  will  reunite,  after  sepa- 
ration of  its  parts,  as  completely  as  though  it  had  never  been 
separated.  It  required  very  little  ingenuHy,  after  the  experi- 
ments in  a  close  vessel,  by  which  this  new  property  of  the 
metal  was  first  developed,  to  construct  the  necessary  ma- 
chinery for  the  formation  of  the  pipe.  The  apparatus,  essen- 
tial to  develop  this  property,  would  at  once  suggest  the 
material  parts,  especially  in  the  state  of  the  art  at  the  time. 
Any  skilful  mechanic,  with  Burr's  machine  before  him,  would 
readily  construct  the  requisite  machinery. 

The  patentees,  therefore,  after  describing  their  discovery  of 
this  property  of  lead,  and  the  apparatus  by  means  of  which 
they  appl}'^  the  metal  to  the  manufacture  of  pipe,  claim  the 
combination  of  the  machinery,  only  when  used  to  form  pipes 
under  heat  and  pressure,  in  the  manner  set  forth,  or  in  any 
other  manner  substantially  the  same.  They  do  not  claim  it 
as  new  separately,  or  when  used  for  any  other  purpose,  or  in 
any  other  way ;  but  claim  it,  only,  when  applied  for  the  pur- 
pose and  in  the  way  pointed  out  in  the  specification.  The 
combination,  as  machinery,  may  be  old ;  may  have  been  long 
used ;  of  itself,  what  no  one  could  claim  as  his  invention,  an(l 
may  not  be  the  subject  of  a  patent.  What  is  claimed  is,  that 
it  never  had  been  before  applied  or  used,  in  the  way  and  for  tlie 
purpose  they  have  used  and  applied  it,  namely,  in  the  embculi- 
ment  and  adaptation  of  a  newly-discovered  property  in  lead, 
by  means  of  which  they  are  enabled  to  produce  a  new  manu- 
facture— wrought  pipe — out  of  a  mass  of  solid  lead.  Burr  had 
attempted  it,  but  failed.  These  patentees,  after  the  lapse  of 
seventeen  years,  having  discovered  *this  new  property  r*ioi 
in  the  metal,  succeeded,  by  the  use  and  employment  ot  ^ 
it,  and  since  then,  none  other  than  wrought  lead  pipe,  made 
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out  of  solid  lead,  has  been  found  in  the  market,  haying  su- 
perseded, on  account  of  its  superior  quality  and  cheapness,  all 
other  modes  of  manufacture. 

Now  the  construction,  which  I  understand  a  majority  of  my 
brethren  are  inclined  to  give  to  this  patent,  namely,  that  the 
patentees  claim,  as  the  originality  of  their  invention,  simply, 
the  combination  of  the  machinery  employed,  with  great  defer- 
ence, seems  to  me  contrary  to  the  fair  and  reasonable  import 
of  the  language  of  the  specification,  and  also  of  the  summary 
of  the  claim.  The  tendency  of  modern  decisions  is  to  con- 
strue specifications  benignly,  and  to  look  through  mere  forms 
of  expression,  often  inartificially  used,  to  the  substance,  and 
to  maintain  the  right  of  the  patentee  to  the  thing  really 
invented,  if  ascertainable  upon  a  liberal  consideration  of  the 
language  of  the  specification,  when  taken  together.*  For 
this  purpose,  phrases  standing  alone  are  not  to  be  singled 
out,  but  the  whole  are  to  be  taken  in  connection.  1  Sumn., 
482-485. 

Baron  Parke  observed,  in  delivering  the  opinion  of  the 
court  in  Neilson's  patent,  "  That,  half  a  century  ago,  or  even 
less,  within  fifteen  or  twenty  years,  there  seems  to  have  been 
very  much  a  practice  with  both  judges  and  juries  to  destroy 
the  patent  right,  even  of  beneficial  patents,  by  exercising 
great  astuteness  in  taking  objections,  either  as  to  the  title 
of  the  patent,  but  more  particularly  as  to  the  specifications, 
and  many  valuable  patent  rights  have  been  destroyed  in  con- 
sequence of  the  objections  so  taken.  Within  the  last  ten 
years  or  more,  the  courts  have  not  been  so  strict  in  taking 
objections  to  the  specifications,  and  they  have  endeavored  to 
hold  a  fair  hand  between  the  patentee  and  the  public,  willing 
to  give  the  patentee  the  reward  of  his  patent." 

Construing  the  patent  before  us  in  this  spirit,  I  cannot  but 
think,  that  the  thing  really  discovered,  and  intended  to  be  de- 
scribed, and  claimed  by  these  patentees,  cannot  well  be  mis- 
taken That  they  did  not  suppose  the  novelty  of  their  inven- 
tion consisted,  simply,  in  the  arrangement  of  the  machinery 
described,  is  manifest.  They  state,  distinctly,  that  the  lead- 
ing feature  of  their  discovery  consisted  of  this  new  property 
of  lead,  and  some  of  its  alloys, — this,  they  say,  is  the  remark- 
able feature  of  their  invention, — and  the  apparatus  described 
is  regarded  by  them  as  subordinate,  and  as  important  only  as 
enabling  them  to  give  practical  effect  to  this  newly-discovered 
property,  by  means  of  which  they  produce  the  new  manufac- 
ture.    If  they  have  failed  to  describe  and  claim  this,  as  be- 

^  CiTBD.     Winans  y,  Denmead,  16  How.,  842. 
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longing  to  their  invention,  it  is  manifest,  upon  the  r«-|oo 
face  of  their  specification,  that  they  have  *failed  to  L  ^ 
employ  the  proper  words  to  describe  and  claim  what  they  in- 
tended ;  and  that  the  very  case  is  presented,  in  which,  if  the 
court,  in  the  language  of  Baron  Parke,  will  endeavor  to  hold 
a  fair  hand  between  the  patentee  and  the  public,  it  will  look 
through  the  forms  of  expression  used,  and  discover,  if  it  can, 
the  tmng  really  invented.  Apply  to  the  specification  this 
rule  of  construction,  and  all  difBculty  at  once  disappears. 
The  thing  invented,  and  intended  to  be  claimed,  is  too  appa- 
rent to  be  mistaken. 

The  patentees  have  certainly  been  unfortunate  in  the  lan- 
guage of  the  specification,  if,  upon  a  fair  and  liberal  interpre- 
tation, they  have  claimed  only  the  simple  apparatus  employed ; 
when  they  have  not  only  set  forth  the  discover)''  of  this  prop- 
erty in  the  metal,  as  the  great  feature  in  their  invention,  but, 
as  is  manifest,  without  it  the  apparatus  would  have  been  use- 
less. Strike  out  this  new  property  from  their  description 
and  from  their  claim,  and  nothing  valuable  is  left.  All  the 
rest  would  be  worthless.  This  lies  at  the  foundation  upon 
which  the  great  merit  of  the  invention  rests,  and  without  a 
knowledge  of  which  the  new  manufacture  could  not  have 
been  produced ;  and,  for  aught  we  know,  the  world  would 
have  been  deprived  of  it  down  to  this  day. 

If  the  patentees  had  claimed  the  combination  of  the  core  and 
bridge  or  guide-piece,  with  the  cylinder,  the  chambers,  and 
the  die,  and  stopped  there,  I  admit  the  construction,  now 
adopted  by  a  majority  of  my  brethren,  could  not  be  denied ; 
although,  even  then,  it  would  be  obvious,  from  an  examina- 
tion of  the  specification  as  a  whole,  that  the  draughtsman  had 
mistaken  the  thing  really  invented,  and  substituted  in  its 
place  matters  simply  incidental,  and  of  comparative  insignifi- 
cance. But  the  language  of  the  claim  does  not  stop  here. 
The  combination  of  these  parts  is  claimed  only  when  used  to 
form  pipes  of  lead,  under  heat  and  pressure,  in  the  manner 
set  forth, — that  is,  when  used  for  the  embodiment  and  adap- 
tation of  this  new  property  in  the  metal  for  making  wrought 
pipe  out  of  a  solid  mass  of  lead.  This  guarded  limitation  of 
the  use  excludes  the  idea  of  a  claim  to  the  combination  for 
any  other,  and  ties  it  down  to  the  instance,  when  the  use  in- 
corporates within  it  the  new  idea  or  element  which  gives  to 
it  its  value,  and  by  means  of  which  the  new  manufacture  is 
produced.  How,  then,  can  it  be  consistently  held,  that  here 
is  a  simple  claim  to  the  machinery,  and  nothing  more,  when  a 
reasonable  interpretation  of  the  words  not  only  necessarilj'^ 
excludes  any  such  claim,  but  in  express  terms  sets  forth  a 
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different  one, — one  not  only  different  in  the  conception  of  the 
invention,  but  different  in  the  practical  working  of  the  appa- 
ratus, to  accomplish  the  purpose  intended  ? 
*\9rK\  *^  conclude,  therefore,  that  the  claim,  in  this  case,  is 
J  not  simply  for  the  apparatus  employed  by  the  paten- 
tees, but  for  the  embodiment  or  employment  of  the  newly- 
discovered  property  in  the  metal,  and  the  practical  adaption 
of  it,  by  these  means,  to  the  production  of  a  new  result, 
namely,  the  manufacture  of  wrought  pipe  out  of  solid  lead. 

Then,  is  this  the  proper  subject-matter  of  a  patent? 

This  question  was  first  largely  discussed  by  counsel  and 
court  in  the  celebrated  case  of  Boulton  v.  Btill^  (2  Hen.,  31, 
463,)  involving  the  validity  of  Watt's  patent,  wluch  was  for 
"a  new  invented  method  for  lessening  the  consumption  of 
fuel  and  steam  in  fire-engines."  This  was  effected  by  inclos- 
ing the  steam  vessel  or  cylinder  with  wood,  or  other  material, 
which  preserved  the  heat  in  the  steam  vessel ;  and  by  con- 
densing the  steam  in  separate  vessels.  It  was  admitted,  on 
the  argument,  that  there  was  no  new  mechanical  construction 
invented  by  Watt,  and  the  validity  of  the  patent  was  placed 
on  the  ground  that  it  was  for  well-known  principles,  practi- 
cally applied,  producing  a  new  and  useful  result.  On  the 
other  hand,  it  was  conceded,  that  the  application  of  the  prin- 
ciples in  the  manner  described  was  new,  and  produced  the 
result  claimed ;  but  it  was  denied,  that  this  constituted  the 
subject-matter  of  a  patent.  Heath  and  BuUer,  Justices, 
agreed  with  the  coimsel  for  the  defendant.  But  Lord  Chief 
Justice  Eyre  laid  down  the  true  doctrine,  and  which,  I  think, 
will  be  seen  to  be  the  admitted  doctrine  of  the  courts  of 
England  at  this  day.  "  Undoubtedly,"  he  observed,  "  there 
can  be  no  patent  for  a  mere  principle ;  but  for  a  principle,  so 
far  embodied  and  connected  with  corporeal  substances  as  to 
be  in  a  condition  to  act,  and  to  produce  effects  in  any  art, 
trade,  mystery,  or  manual  occupation,  I  think  there  may  be  a 
patent.  Now,  this,"  he  continues,  "  is,  in  my  judgment,  the 
thing  for  which  the  patent  stated  in  the  case  was  granted ; 
and  this  is  what  the  specification  describes,  though  it  miscalls 
it  a  principle.  It  is  not  that  the  patentee  conceived  an  ab- 
stract notion,  that  the  consumption  of  steam  in  fire-engines 
may  be  lessened ;  but  he  has  discovered  a  practical  manner  of 
doing  it;  and  for  that  practical  manner  of  doing  it  he  has 
taken  this  patent.  Surely,"  he  observes,  "  this  is  a  very  dif- 
ferent thing  from  taking  a  patent  for  a  principle.  The  appa- 
ratus, as  we  have  said,  was  not  new.  There  is  no  new 
mechanical  construction,  said  the  counsel  for  the  patentee, 
invented  by  Watt,  capable  of  being  the  subject  of  a  distinct 
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specification ;  but  his  discovery  was  of  a  principle,  the  method 
of  applying  wliich  is  clearly  set  forth."  Chief  Justice  Eyre 
admitted  that  the  means  used  were  not  new,  and  that  if  the 
patent  had  been  taken  out  for  the  mechanism  used,  it  must 
fail. 

*He  observed,  "When  the  effect  produced  is  some  r«io4 
new  substance  or  composition  of  things,  it  should  seem  ■- 
that  the  privilege  of  the  sole  working  or  making  ought  to  be 
for  such  new  substances  or  composition,  without  regard  to 
the  mechanism  or  process  by  which  it  has  been  produced, 
which,  though  perhaps  also  new,  will  be  only  useful  as  pro- 
ducing the  new  substance."  Again,  "  When  the  effect  pro- 
duced is  no  new  substance,  or  composition  of  things,  the 
patent  can  only  be  for  the  mechanism,  if  new  mechanism  is 
used ;  or  for  the  process,  if  it  be  a  new  method  of  operating, 
with  or  without  old  mechanism,  by  which  the  effect  is  pro- 
duced." And  again,  he  observes,  "  If  we  wanted  an  illustra- 
tion of  the  possible  merit  of  a  new  method  of  operating  with 
old  machinery,  we  might  look  to  the  identical  case  before  the 
court."    pp.  496,  498,  496. 

This  doctrine,  in  expounding  the  law  of  patents,  was  an- 
nounced in  1795,  and  the  subsequent  adoption  of  it  by  the 
English  courts,  shows,  that  Chief  Justice  Eyre  was  consider- 
ably in  advance  of  his  associates  upon  this  branch  of  the  law. 
He  had  got  rid,  at  an  early  day,  of  the  prejudice  against 
patents  so  feelingly  referred  to  by  Baron  F^arke  in  Neihon  v. 
Harford^  and  comprehended  the  great  advantages  to  his 
country  if  properly  encouraged.  He  observed,  in  another 
part  01  his  opinion,  that  "  The  advantages  to  the  public  from 
improvements  of  this  kind  are  beyond  all  calculation  impor- 
tant to  a  commercial  country ;  and  the  ingenuity  of  artists, 
who  turn  their  thoughts  towards  such  improvements,  is,  in 
itself,  deserving  of  encouragement." 

This  doctrine  was  recognized  by  the  Court  of  King's  Bench 
in  The  King  v.  Wheeler,  1  Barn.  &  Aid.,  340,  360. 

It  is  there  observed,  that  the  word  "  manufactures,"  in  the 
patent  act,  may  be  extended  to  a  mere  process  to  be  carried 
on  by  known  implements  or  elements,  acting  upon  known 
substances,  and  ultimately  producing  some  other  known  sub- 
stance, but  producing  it  in  a  cheaper  or  more  expeditious 
manner,  or  oi  a  better  or  more  useful  kind. 

Now,  if  this  process  to  be  carried  on  by  known  implements 
acting  upon  known  substances,  and  ultimately  producing 
some  other  known  substance  of  a  better  kind,  is  patentable, 
a  fortiori  will  it  be  patentable,  if  it  ultimately  produces  not 

197 


184  SUPREME  COURT. 

Le  Roy  et  al.  v,  Tatham  et  al. 

some  other  known  substance,  but  an  entirely  new  and  useful 
substance. 

In  Forsyth's  patent,  which  consists  of  the  application  and 
use  of  detonating  powder  as  priming  for  the  discharge  of  fire- 
arms, it  was  held  that  whatever  might  be  the  construction  of 
the  lock  or  contrivance  by  which  the  powder  was  to  be  dis- 
charged, the  use  of  the  detonating  mixture  as  priming,  which 
article  of  itself  was  not  new,  was  an  infringement.  1  Webs. 
Pat.  Gas.,  94,  97,  n. ;  Curtis  on  Pat.,  230. 
*1A^1  *1*^^s  ^^^^  ^  founded  upon  a  doctrine  which  has 
-I  been  recognized  in  several  subsequent  cases  in  Eng- 
land, namely,  that  where  a  person  discovers  a  principle  or 
property  of  nature,  or  where  he  conceives  of  a  new  application 
of  a  well-known  principle  or  property  of  nature,  and  also,  of 
some  mode  of  carrying  it  out  into  practice,  so  as  to  produce 
or  attain  a  new  and  useful  effect  or  result,  he  is  entitled  to 
protection  against  all  other  modes  of  carrying  the  same  prin- 
ciple or  property  into  practice  for  obtaining  the  same  effect 
or  result. 

The  novelty  of  the  conception  consists  in  the  discovery 
and  application  in  the  one  case,  and  of  the  application  in  the 
other,  by  which  a  new  product  in  the  arts  or  manufactures  is 
the  effect ;  and  the  question,  in  case  of  an  infringement,  is, 
as  to  the  substantial  identity  of  the  principle  or  property,  and 
of  the  application  of  the  same,  and  consequently  the  means 
or  machinery  made  use  of,  material  only  so  far  as  they  affect 
the  identity  of  the  application. 

In  the  case  of  Jupe's  patent  for  "  an  improved  expanding 
table,"  Baron  Alderson  observed,  speaking  of  this  ooctrine, 
"  You  cannot  take  out  a  patent  for  a  principle ;  you  may  take 
out  a  patent  for  a  principle  coupled  with  the  mode  of  carry- 
ing the  principle  into  effect.  But  then,  you  must  start  with 
having  invented  some  mode  of  carrying  the  principle  into 
effect ;  if  you  have  done  that,  then  you  are  entitled  to  protect 
yourself  from  all  other  modes  of  carrying  the  same  principle 
into  effect,  that  being  treated  by  the  jury  as  piracy  of  your 
original  invention."  1  Webs.  Pat.  Cas.,  147.  The  same 
doctrine  was  maintained  also  in  the  case  of  Neilson's  patent 
for  the  hot  air  blast,  in  the  K.  B.  and  Exchequer  in  England. 
1  Webs.  Pat.  Cas.,  842,  371 :  Curtis,  §  74, 148,  232 ;  1  Webs. 
Pat.  Cas.,  310. 

This  patent  came  also  before  the  Court  of  Sessions  in  Scot- 
land ;  and  in  submitting  the  case  to  the  jury,  the  Lord  Jus- 
tice remarked,  ^^  That  the  main  merit,  the  most  important 
part  of  the  invention,  may  consist  in  the  conception  of  the 
original  idea — in  the  discovery  of  the  principle  in  science,  or 
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of  the  law  of  nature,  stated  in  the  patent ;  and  little  or  no 
pains  ma}'  have  been  taken  in  working  out  the  best  mode  of 
the  application  of  the  principle  to  the  purpose  set  forth  in 
the  patent.  But  still,  if  the  principle  is  stated  to  be  appli- 
cable to  any  special  purpose,  so  as  to  produce  any  result  pre- 
viously unknown,  in  the  way  and  for  the  objects  described, 
the  patent  is  good.  It  is  no  longer  an  abstract  principle.  It 
becomes  to  be  a  principle  turned  to  account,  to  a  practical 
object,  and  applied  to  a  special  result.  It  becomes,  then,  not 
an  abstract  principle,  which  means  a  principle  considered 
apart  from  any  special  purpose  or  practical  operation,  but  the 
discovery  and  statement  of  a  principle  for  a  *8pecial  r#-io^ 
purpose,  that  is,  a  practical  invention,  a  mode  of  carry-  ^ 
ing  a  principle  into  eflfect.  That  such  is  the  law,"  he  observes, 
"  if  a  well-known  principle  is  applied  for  the  first  time  to  pro- 
duce a  practical  result  for  a  special  purpose,  has  never  been 
disputed,  and  it  would  be  very  strange  and  unjust  to  refuse 
the  same  legal  effect,  when  the  inventor  has  the  additional 
merit  of  discovering  the  principle,  as  well  as  its  application 
to  a  practical  object." 

Then  he  observes,  again,  "  Is  it  an  objection  to  the  patent 
that  in  its  application  of  a  new  principle  to  a  certain  specified 
result,  it  includes  every  variety  of  mode  of  applying  the  prin- 
ciple according  to  the  general  statement  of  the  object  and 
benefit  to  be  attained  ?  This,"  he  observes,  "  is  a  question  of 
law,  and  I  must  tell  you  distinctly,  that  this  generality  of 
claim,  that  is,  for  all  modes  of  applying  the  principle  to  the 
purpose  specified,  according  to,  or  within  a  general  statement 
of  the  object  to  be  attaineo,  and  of  the  use  to  be  made  of  the 
agent  to  be  so  applied,  is  no  objection  to  the  patent.  The 
application  or  use  of  the  agent  for  the  purpose  specified,  may 
be  carried  out  in  a  great  variety  of  ways,  and  only  shows  the 
beautv  and  simplicity,  and  comprehensiveness  of  the  inven- 
tion."" 

This  case  was  carried  up  to  the  House  of  Lords  on  excep- 
tions to  the  charge,  and  among  others,  to  this  part  of  it, 
which  was  the  sixth  exception,  and  is  as  follows :  "  In  so  far 
as  he  (the  Judge)  did  not  direct  the  jury,  that  on  the  con- 
struction of  the  patent  and  specification,  the  patentee  cannot 
claim  or  maintain  that  his  patent  is  one  which  applies  to  all 
the  varieties  in  the  apparatus  which  may  be  employed  in 
heating  air  while  under  blast ;  but  was  limited  to  the  par- 
ticular described  in  the  specification."  And  although  the 
judgment  of  the  court  was  reversed  in  the  House  of  Lords  on 
the  eleventh  exception,  it  was  expressly  affirmed  as  respects 
this  one.     Lord  Campbell  at  first  doubted,  but  after  the 
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decision  of  the  courts  in  England  on  this  patent,  he  admitted 
the  instruction  was  right.  1  Webs.  Pat.  Cas.,  683,  684,  698, 
717. 

I  shall  not  pursue  a  reference  to  the  authorities  on  this 
subject  any  further.  The  settled  doctrine  to  be  deduced 
from  them,  I  think,  is,  that  a  person  having  discovered  the 
application  for  the  first  time  of  a  well-known  law  of  nature, 
or  well-known  property  of  matter,  by  means  of  which  a  new 
result  in  the  arts  or  in  manufactures  is  produced,  and  has 
pointed  out  a  mode  by  which  it  is  produced,  is  entitled  to  a 
patent ;  and,  if  he  has  not  tied  himself  down  in  the  specifica- 
tion to  the  particular  mode  described,  he  is  entitled  to  be 
j)rotected  against  all  modes  by  which  the  same  result  is  pro- 
duced, by  an  application  of  the  same  law  of  nature  or  prop- 
*1ft71  ®^^y  ^^  matter.  And  a  fortiori^  if  he  has  *discovered 
J  the  law  of  nature  or  property  of  matter,  and  applied  it, 
is  he  entitled  to  the  patent,  and  aforesaid  protection  ? 

And  why  should  not  this  be  the  law?  The  original  con- 
ception— the  novel  idea  in  the  one  case,  is  the  new  applica- 
tion of  the  principle  or  property  of  matter,  and  the  new 
product  in  the  arts  or  manufactures — ^in  the  other,  in  the  dis- 
covery of  the  principle  or  property,  and  application,  with  like 
result.  The  mode  or  means  are  but  incidental,  and  fiowing 
naturally  from  the  original  conception  ;  and  hence  of  incon- 
siderable merit.  But,  it  is  said,  this  is  patenting  a  principle, 
or  element  of  nature.  The  authorities  to  which  I  have  re- 
ferred, answer  the  objection.  It  was  answered  by  Chief  Jus- 
tice Eyre,  in  the  case  of  Watts's  patent,  in  1795,  fifty-seven 
years  ago ;  and  more  recently  in  still  more  explicit  and  au- 
thoritative terms.  And  what  if  the  principle  is  incorporated 
in  the  invention,  and  the  inventor  protected  in  the  enjoyment 
for  the  fourteen  years.  He  is  protected  only  in  the  enjoy- 
ment of  the  application  for  the  special  purpose  and  object  to 
which  it  has  been  newly  applied  by  his  genius  and  skill.  For 
every  other  purpose  and  end,  the  principle  is  free  for  all  man- 
kind to  use.  And,  where  it  has  been  discovered,  as  well  as 
applied  to  this  one  purpose,  and  open  to  the  world  as  to  every 
other,  the  ground  of  complaint  is  certainly  not  very  obvious. 
Undoubtedly,  within  the  range  of  the  purpose  and  object  for 
which  the  principle  has  been  K)r  the  first  time  applied,  piracies 
are  interfered  with  during  the  fourteen  years.  But  anybody 
may  take  it  up  and  give  to  it  any  other  application  to  the  en- 
largement of  the  arts  and  of  manufactures,  without  restriction. 
He  is  only  debarred  from  the  use  of  the  new  application  for 
the  limited  time,  which  the  genius  of  others  has  already  in- 
vented and  put  into  successful  practice.  The  protection  does 
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not  go  beyond  the  thing  which,  for  the  first  time,  has  been 
discovered  and  brought  into  practical  use  ;  and  is  no  broader 
than  that  extended  to  every  other  discoverer  or  inventor  of  a 
new  art  or  manufacture. 

I  own,  I  am  incapable  of  comprehending  the  detriment  to 
the  impioveuients  in  the  country  that  may  flow  from  this  sort 
of  protection  to  inventors. 

To  hold,  in  the  case  of  inventions  of  this  character,  that 
the  novelty  must  consist  of  the  mode  or  means  of  the  new 
application  producing  the  new  result,  would  be  holding 
against  the  facts  of  the  case,  as  no  one  can  but  see,  that  the 
original  conception  reaches  far  beyond  these.  It  would 
be  mistaking  the  skill  of  the  mechanic  for  the  genius  of  the 
inventor. 

Upon  this  doctrine,  some  of  the  most  brilliant  and  useful 
inventions  of  the  day  by  men  justly  regarded  as  public  bene- 
factors, and  whose  names  reflect  honor  upon  their  country — 
the  successful  *application  of  steam  power  to  the  pro-  r«ioQ 
pulsion  of  vessels  and  railroad  cars — the  application  of  *- 
the  electric  current  for  the  instant  communication  of  intelli- 
gence from  one  extremity  of  the  country  to  the  other — and 
the  more  recent,  but  equally  brilliant  conception,  the  propul- 
sion of  vessels  by  the  application  of  the  expansibility  of  heated 
air,  the  air  supplied  from  the  atmosphere  that  surrounds  them. 
It  would  be  found,  on  consulting  the  system  of  laws  estab- 
lished for  their  encouragement  and  protection,  that  the  world 
had  altogether  mistaken  the  merit  of  their  discovery ,  that, 
instead  of  the  originality  and  brilliancy  of  the  conception  that 
had  been  unwittingly  attributed  to  them,  the  whole  of  it  con- 
sisted of  some  simple  mechanical  contrivances  which  a  mech- 
anician of  ordinary  skill  could  readily  have  devised.  Even 
Franklin,  if  he  had  turned  the  lightning  to  account,  in  order 
to  protect  himself  from  piracies,  must  have  patented  the  kite, 
and  the  thread,  and  the  key,  as  his  great  original  conception, 
which  gave  him  a  name  throughout  Europe,  as  well  as  at 
home,  for  bringing  down  this  element  from  the  heavens,  and 
subjecting  it  to  the  service  of  man.  And  if  these  simple  con- 
trivances, taken  together,  and  disconnected  from  the  control 
and  use  of  the  element  by  which  the  new  application,  and 
new  and  useful  result  may  have  been  produced,  happen  to 
be  old  and  well  known,  his  patent  would  be  void ;  or,  if  some 
follower  in  the  tract  of  genius,  with  just  intellect  enough  to 
make  a  different  mechanical  device  or  contrivance,  for  the 
same  control  and  application  of  the  element,  and  produce  the 
same  result,  he  would,  under  this  view  of  the  patent  law,  en« 
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title  himself  to  the  full  eujoyment  of  the  fruits  of  Franklin's 
discovery. 

If  I  rightly  comprehend  the  ground  upon  which  a  majority 
of  my  brethren  have  placed  the  decision,  they  do  not  intend 
to  controvert  so  much  the  doctrine  which  I  have  endeavored 
to  maintain,  and  which,  I  think,  rests  upon  settled  authority, 
as  the  application  of  it  to  the  particular  cuse.  They  suppose 
that  the  patentees  have  claimed  only  the  combination  of  the 
different  parts  of  the  machinery  described  in  their  specifica- 
tion, and  therefore,  are  tied  down  to  the  maintenance  of  that 
as  the  novelty  of  tlieir  invention.  I  have  endeavored  to  show, 
that  this  is  a  mistaken  interpretation ;  and  that  they  claim  the 
combination,  only,  when  used  to  embody  and  give  a  practical 
application  to  the  newly-discovered  property  in  the  lead,  by 
means  of  which  a  new  manufacture  is  produced,  namely, 
wrought  pipe  out  of  a  solid  mass  of  lead ;  which,  it  is  con- 
ceded, was  never  before  successfully  accomplished. 

For  these  reasons,  I  am  constrained  to  diflfer  with  the  judg- 
ment they  have  arrived  at,  and  am  in  favor  of  affirming  that 
of  the  ct)url  below. 

*189]  *ORDBR. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  tlie  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  was  argued  by  counsel. 
<^n  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged, by  this  court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  with  directions  to  award 
a  venire  facias  de  novo. 


t%m*% 


The  United  States,  Appellants,  v.  the  Heirs  of  Vin- 
cent RiLLiEux,  Deceased. 

This  court  again  decides,  as  in  11  How.,  680,  that  under  the  acts  of  Congress 
of  1824  and  1844,  the  District  Court  had  no  power  to  act  upon  evidence  of 
mere  naked  possession,  unaccompanied  by  written  evidence  conferring,  or 
professing  to  confer,  a  title  of  some  description. 

By  the  treaty  of  1763,  the  land  in  question  passed  from  France  to  Great 
Britain;  and  the  certificate  of  two  French  officers  in  1765,  certifying  that 
the  claimant  had  been  for  a  long  time  in  possession,  furnished  no  evidence 
of  title.    No  application  was  made  to  the  British  government  for  a  grant. 
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A  purchase  from  the  Indians,  whilst  the  province  was  under  French  authoritj, 

conveyed  no  title  unless  sanctioned  hy  tliat  authority. 
In  this  case,  also,  there  is  no  proof  that  the  claimants  are  the  heirs  of  the 

party  originally  in  possession. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Louisiana.  The  petition 
was  iiled  in  that  court  by  the  heirs  of  Rillieux,  under  the  act 
of  June  17th,  1844  (6  Stat,  at  L.,  676),  which  court  decreed 
in  favor  of  the  petitioners.  The  United  States  appealed  to 
this  court,  where  it  was  argued  by  Mr.  Bibb  and  Mr.  Critten- 
den (Attorney-General),  for  the  appellants.  No  counsel  ap- 
peared for  the  appellees. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  petitioners  aver,  that  they  are  the  lawful  heirs  of  Vin- 
cent Rillieux  and  Marie  Tronquet  his  wife ;  and,  as  such 
heirs,  are  the  true  and  lawful  owners  of  a  tract  of  land  in  the 
parish  of  St.  Tammany,  State  of  Louisiana,  ^^  bounded  on  the 
South  side  of  Lake  Ponchartrain ;  on  the  East  by  Pearl 
River ;  on  the  West  by  the  bayou  Bonfouca ;  and  on  the 
North  by  a  line  running  from  the  western  source  of  said 
bayou,  ^nd  from  the  head  waters  of  the  same  to  Pearl  River" 
— containing  an  extent  of  about  one  hundred  thousand  acres. 

It  is  alleged,  that  this  tract  of  land  was  purchased  in  part 
by  *Vincent  Rillieux  and  his  wife,  the  ancestors  of  the  r«i  qa 
petitioners,  from  the  Biloxi  Indians  residing  thereon,  '■ 
in  1761,  by  consent  of  the  French  government,  as  appears 
from  a  copy  of  the  title  annexed  to  the  petition,  given  by  C. 
P.  Aubry  and  D.  N.  Foucault,  bearing  date  March  16th, 
1765.  The  said  tract  of  land,  at  the  time  the  title  was  given, 
and  before,  having  been  in  the  possession  of  Vincent  Rillieux, 
and  so  continued  to  be  possessed  bj*^  him  and  those  claiming 
under  him,  with  consent  of  the  French,  Spanish,  and  Ameri- 
can governments,  without  interruption  ;  and  which  was  used, 
inhabited,  and  cultivated  as  private  property." 

The  District  Court  gave  a  decree  for  the  land,  to  the  extent 
claimed  by  the  petition. 

Occupancy  and  cultivation,  from  an  early  date,  of  compara- 
tively small  portions  of  the  land  claimed,  is  established  by 
Eroof ;  and,  also,  that  the  land  was  claimed  by  Rillieux's 
eirs,  as  property  derived  by  descent  from  their  ancestors ; 
but  the  extent  of  claim  was  indefinite. 

Several  considerations  present  themselves  in  advance  of 
the  paper  title  set  up.  In  the  first  place,  the  District  Court 
was  exercising  a  special  jurisdiction,  created  by  the  act  of 
1824,  where  none  existed  before,  and  could  onlv  take  cogni- 
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zance  of  such  description  of  claims  as  the  statute  allowed.  It 
embraced  those  who  claimed  by  virtue  of  any  French  or 
Spanish  grant,  concession,  warrant,  or  order  of  survey.  And 
the  act  of  June  17th,  1844,  added  similar  claims  originating 
with  the  British  authorities.  Jurisdiction  to  adjudicate  writ- 
ten evidences  of  title,  was  alone  conferred  by  Congress  on 
the  district  courts.  It  follows,  that  no  decree  can  be  founded 
on  mere  possession  ;  we  so  held  in  the  case  of  Power*9  heirs^ 
11  How.,  680.*  Congress  reserved  to  itself  the  power  to  pro- 
vide for  actual  settlers.  The  act  of  March  3, 1819,  for  ad- 
justing claims  to  lands  East  of  the  Island  of  New  Orleans, 
provided  for  such  claimants  as  the  widow  and  heirs  of  Rii- 
lieux were  ;  and  which  act  with  its  various  amendments,  con- 
tinued in  force  until  after  the  act  of  1824  expired,  and  the 
district  courts  ceased  to  have  jurisdiction  by  virtue  thereof. 
The  various  acts  of  Congress,  bearing  on  claims  founded  on 
occupancy  and  cultivation,  are  enumerated  in  the  case  of  the 
United  States  v.  Power's  heirs^  11  How.,  580, 

In  the  next  place :  By  the  treaty  of  1763,  between  France 
and  Great  Britain,  there  was  ceded  to  Great  Britain  all  the 
country  east  and  north  of  a  line  running  through  the  River 
Iberville,  Lakes  Maurepas  and  Pontchartrain  to  the  sea ;  and 
as  the  land  claimed  lies  to  the  left  of  this  line,  the  jurisdiction 
of  France  over  it  ceased  with  the  treaty  of  peace.  And  the 
♦1911  ^"^S  *of  Great  Britain  having,  by  his  proclamation  of 
J  1763,  established  the  government  of  West  Florida,  the 
colonial  Governor  exercised  the  King's  power ;  and  therefore, 
on  the  18th  of  March,  1765,  the  widow  of  Vincent  Riilieux 
addressed  the  Governor,  saying,  that  she  had  ascertained 
what  the  necessary  proceedings  and  submissions  on  her  part 
were,  in  order  that  she  might  remain  in  the  peaceable  enjoy- 
ment of  her  property,  situate  in  the  part  of  the  Province 
where  she  resided;  and  therefore,  prayed  the  Governor  to 
accept  that  letter  as  her  oath  of  fidelity  and  submission  to  the 
British  authority;  she  being  advised  by  Captain  Cambell, 
that  the  letter  would  suffice  in  her  case.  She  further  pro- 
ceeds to  state :  "  I  have  the  honor  to  annex  hereto  a  certifi- 
cate from  Messieurs,  the  C(  minandant  and  Intendant-Com- 
missary  of  this  Province,  as  a  title,  which  proves  the  peacea- 
ble enjoyment  and  possession  of  my  said  property,  believing 
it  to  be  necessary:  my  widowed  state  and  my  numerous 
family  give  me  ground  to  hope  from  your  goodness  all  the 
protection  of  which  I  have  need,  and  for  which  I  shall  always 
feel  the  deepest  gratitude." 


1  See  note  to  the  case  cited. 
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The  certificate  of  Aubry  and  Foucault,  the  Commandant 
and  Intendant,  bears  date  two  days  earlier  than  the  widow 
Rillieux's  letter,  to  which  the  certificate  purports  to  be  an- 
nexed ;  and  these  two  papers  furnish  the  only  written  evi- 
dence of  title  presented  to  the  District  Court.  These  French 
officers  state,  that  Madame  Rillieux  had  been  in  peaceable 
possession  and  enjoyment  for  twenty-four  years  preceding,  of 
lands  ^^  situate  in  the  direction  north  of  Lake  Pontchartrain, 
between  the  bayou  Bonfouca  and  Pearl  River ;  a  great  por- 
tion of  which  tract  consists  of /)ra?nei  tremblantes^  (trembling 
prairies,)  quite  valueless ;  and  not  having  a  sufficient  extent 
in  front,  she,  Mrs.  Rillieux,  was  compelled  in  1761,  to  pur- 
chase from  the  Biloxi  Indians,  all  that  part  of  the  good  lands 
belonging  to  that  nation,  lying  between  the  land  which  she 
owned  and  Pearl  River,  in  order  to  procure  the  necessary 
pasturage  for  at  least  one  hundred  cows,  so  that  the  land  the 
said  lady  was  in  possession,  as  well  by  her  late  husband,  as 
by  her,  for  the  last  twenty-four  years ;  also  what  she  acquired 
by  purchase  from  the  Biloxi  Indians  in  1761,  as  explained 
above,  form  to-day  a  peninsula,  (Presque  Isle,)  bounded  by 
the  trembling  and  immediate  lands  which  border  lake  Pont- 
chartrain,  bayou  Bonfouca,  and  Pearl  River.  In  faith  of 
which  (say  Aubry  and  Foucault)  we  have  delivered  the  fore- 
going certificate  to  the  said  widow  Rillieux,  to  be  used  by  her 
in  such  manner  as  she  may  think  proper." 

The  certificate  is  not  addressed  to  the  Governor  of  West 
Florida,  but  "to  all  whom  it  may  concern."  No  power  to 
grant  land  is  assumed  by  the  certificate ;  neither  was  applica- 
tion *made  to  the  British  Governor  for  a  gi*ant.  Nor  r^-i  go 
does  Madame  Rillieux's  letter,  or  the  certificate  of  *- 
these  French  officers  at  New  Orleans,  assert  that  any  paper 
title  had  ever  issued  to  Vincent  Rillieux,  or  to  his  widow,  for 
the  land  claimed,  but  only  that  they  had  been  in  peaceable 
possession  and  enjoyment  for  twenty-four  years  preceding. 

That  portions  of  the  land  had  been  purchased  from  the 
Biloxi  Indians,  amounted  to  nothing,  unless  the  purchase 
had  been  made  with  the  assent  of  the  French  colonial 
government. 

This  is  the  true  state  of  the  case,  admitting  that  the  fore- 
going certificate  was  competent  evidence  for  any  purpose. 
But,  as  it  was  given  by  individuals  having  no  more  authority 
to  act  in  the  premises  than  any  other  third  person,  it  can 
have  no  validity  or  credit  attributed  to  it ;  ana  this  reduces 
the  case  to  a  naked  statement  in  the  petition,  with  proof  of 
great  length  of  possession  and  continual  claim. 
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That  the  District  Court  had  no  power  to  decree  on  such 
proof,  we  have  already  stated. 

The  petitioners  claim  as  heirs  of  Vincent  Rillieux  and  his 
wife.  No  proof  was  introduced  to  establish  the  heirship. 
This  of  course  was  necessary  before  a  decree  could  be  made 
to  these  individual  claimants,  as  was  held  by  this  court  in  the 
case  of  the  United  States  v.  LeBlanc  et  aL<,  12  How.,  436. 

It  has  also  been  urged,  on  the  part  of  the  United  States, 
that  no  decree  could  be  made  for  any  specific  tract  of  land, 
as  no  description  was  eiven  in  the  certificate  of  Aubry  and 
Foucault,  from  which  boundaries  could  be  ascertained.  But 
as  that  paper  is  of  no  value,  we  do  not  deem  it  necessary  to 
examine  this  question. 

For  the  reasons  above  stated,  we  order  that  the  decree 
of  the  District  Court  be  reversed,  and  that  the  petition  be 
dismissed. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Easterii  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed  and 
annulled,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  District  Court,  with  directions  to  dismiss 
the  petition  of  the  claimants. 


<>••> 


•lOQi    The    United    States,    Appellants,    v.    John 

^^^J  GUSMAN. 

This,  like  the  preceding  case  of  The  United  States  v.  The 
Heirs  of  Rillieux^  was  an  appeal  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Louisiana.  In 
fact,  it  was  a  part  of  it,  because  Gusman  claimed  under  the 
title  of  Rillieux. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Gusman  claims  under  the  heirs  of  Rillieux,  and  relies  on 
the  same  evidences  of  title  that  they  do ;  and  his  vendors 
having  had  no  title  when  they  assumed  to  convey  the  land, 
it  is  ordered,  that  the  decree  in  this  case  be  also  reversed, 
and  the  petition  dismissed. 
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OBDEB. 

This  cause  came  ou  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed  and 
annulled,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  District  Court,  with  directions  to  dismiss 
the  petition  of  the  claimant. 


•••— 


The  Troy  Iron  and  Nail  Factory,  Appellant,  v. 
Erastus  Corning,  John  F.  Winslow,  and  James 
Horner. 

In  1S34,  Burden  obtained  a  patent  for  a  new  and  useful  improvement  in  the 
machinery  for  manufacturing  wrought  nails  and  spikes,  which  he  assigned 
to  the  Troy  Iron  and  Nail  Factory,  and  also  covenanted  that  he  would  con- 
vey to  that  company  any  improvement  which  he  might  thereafter  make. 

In  1840,  he  made  such  an  improvement,  for  making  hook  and  brad-headed 
spikes,  with  a  bending  lever,  which  he  assigned  to  the  Troy  Iron  and  Nail 
Factory  in  1848. 

Before  this  last  assignment,  however,  viz.,  in  1846,  Burden  made  an  assign- 
ment with  Corning,  Homer,  and  Winslow,  in  which,  amongst  other  things, 
it  was  agreed,  that  both  parties  might  thereafter  manufacture  and  vend 
spikes  of  such  kind  and  character  as  they  saw  fit,  notwithstanding  their 
conflicting  claims. 

Owing  to  the  peculiar  attitude  of  the  parties  to  each  other  at  the  time  of 
making  this  agreemert,  and  the  language  used  in  it,  it  cannot  be  construed 
into  a  permission  to  Corning,  Homer,  and  Winslow,  to  use  the  improved 
machinery  patented  by  Burden  in  1840;  and  the  right  to  use  it,  having 
passed  to  the  Troy  Iron  and  Nail  Factory,  a  perpetual  injunction  upon 
Coming,  Homer,  and  Winslow  will  be  decreed.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

*The  facts  are  all  stated  in  the  opinion  of  the  court.  r#-|Qj. 
The  bill  was  filed  in  the  Circuit  Court,  by  the  Troy  ■■  ^^'* 
Iron  and  Nail  Factory  against  Corning,  Winslow,  and  Horner, 
to  restrain  them  from  violating  a  patent  issued  to  Henry 
Burden  on  the  8th  of  September,  1840,  for  new  and  useful 
improvements  in  the  machinery  for  making  hook,  or  brad- 


*  8.  c,   16  How.,  451 ;   1  Blatchf.,    6  Fed.  Rep.,  892 ;  Lilientkal  j.  Woih' 
408.     Cited.     Putnam  y.  ffoUender,    burn,  8  Id.,  709. 
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headed  spike,  which  patent  had  been  assigned  to  them ;  and 
also  to  account  for  the  profits. 

After  the  proceeding,  mentioned  in  "the  opinion  of  the 
court,  the  Circuit  Court  passed  the  following  decree : 

This  cause  having  heretofore  been  brought  to  a  hearing 
upon  the  pleadings  and  proofs,  and  counsel  K)r  the  respective 
parties  having  been  heard,  and  due  deliberation  thereupon 
had,  and  it  appearing  to  the  said  court  that  the  said  Henry 
Burden  was  the  first  and  original  inventor  of  the  improve- 
ment on  the  spike  machine  in  the  bill  of  complaint  men- 
tioned, and  for  which  a  patent  was  issued  to  the  said  Henry 
Burden,  bearing  date  the  2d  of  September,  1840,  as  in  said 
bill  of  complaint  set  forth,  and  that  the  said  complainants 
have  a  full  and  perfect  title  to  the  said  patents  for  said  im- 
provements, by  assignment  from  the  said  Henry  Burden,  as 
is  stated  and  set  forth  in  the  said  bill  of  complaint. 

But  it  also  further  appearing  to  the  court,  on  the  pleadings 
and  proofs,  that  the  instrument  in  writing,  bearing  date  the 
14th  of  October,  1845,  stated  and  set  forth  in  the  said  bill  of 
complaint,  and  also  in  the  answer  of  the  said  defendants 
thereto,  entered  into  upon  a  settlement  and  compromise  of 
certain  conflicting  claims  between  the  said  parties,  and 
among  others  of  mutual  conflicting  claims  to  the  improve- 
ments in  the  spike  machine  in  said  bill  mentioned,  and  when 
said  instrument  was  executed  by  the  said  Henry  Burden  of 
the  one  part,  and  the  said  defendants  of  the  other ;  the  said 
Henry  Burden,  at  the  time,  being  the  patentee  and  legal 
owner  of  the  said  improvements,  and  fully  authorized  to 
settle  and  adjust  the  said  conflicting  claims,  did,  in  legal 
effect,  and  by  just  construction,  impart,  and  authorize,  and 
convey,  a  right  to  the  defendants  to  use  the  said  improve- 
ments in  the  manufacture  of  the  hook-headed  spike,  without 
limitation  as  to  the  number  of  machines  so  by  them  to  be 
used,  or  as  to  the  place  or  district  in  which  to  be  used. 

Therefore,  it  is  ordered,  adjudged,  and  decreed,  that  the 
said  bill  of  complaint  be,  and  the  same  is  hereby,  dismissed, 
with  costs  to  be  taxed,  and  that  the  defendants  have  execu- 
tion therefor. 

From  this  decree,  the  complainants  appealed  to  this  court. 

It  was  argued  by  Mr.  Johnson  and  Mr.  Stevens^  for  the 
appellants,  and  Mr.  Seward  and  Mr.  Seymour^  for  the  appel- 
lees. 

*19^1       *^^  ^^^  ^^^  turned  mainly  upon  the  construction  of 
J  the  agreement  of  October  14,  1845,  (which  is  inserted 
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in  the  opinion  of  the  court,)  only  such  of  the  arguments  of 
counsel  will  be  given  a4»  relate  to  that  constioietion. 

The  counsel  for  the  appellants  contended, 

Third,  It  is  respectfully  submitted,  that  the  instrument 
of  the  14th  of  October,  1845,  does  not  convey  to  the  defend- 
ants any  right  or  title  to  said  invention,  or  give  them  any 
authority  to  use  it  in  manufacturing  hook-headed  spikes. 
Such  was  not  the  object  or  intention  of  the  parties. 

This  instrument  was  executed  under  the  following  circum- 
stances : 

At  the  June  term  of  the  Circuit  Court,  1843,  Mr.  Burden 
recovered  a  judgment  for  9700,  against  the  defendants,  for 
violating  this  patent. 

On  the  2d  of  October,  1848,  Mr.  Burden  filed  his  bill  in 
equity  in  said  Circuit  Court,  to  restrain  the  defendants  from 
further  infringing  the  patent,  and  for  an  account. 

After  this  bill  was  filed,  the  defendants  ceased  using  the 
invention,  for  a  short  time;  and  then  commenced  using  it 
again,  as  Mr.  Burden  was  informed.  Mr.  Burden,  therefore, 
on  the  18th  of  November,  1844,  made  a  new  affidavit,  to 
obtain  an  injunction  upon  his  bill  previouslj^  filed ;  and,  on 
the  20th  of  November,  obtained  an  order  for  an  injunction 
by  default. 

On  the  25th  of  November,  1844,  the  defendant  Winslow, 
and  two  men  by  the  name  of  Osgood  and  Blanchard,  made 
affidavits  in  said  cause,  for  the  purpose  of  moving  the  court 
to  open  the  order  granting  an  injunction ;  in  w^hicli  affidavit, 
they  all  swear  that  defendants  did  not  use  Mr.  Burden's  in- 
vention, in  making  hook-headed  spikes,  but  made  them  with 
machinery  entirely  different  in  principle  and  mode  of  opera- 
tion. 

The  machinery,  by  which  the  defendants  claimed  to  make 
the  hook-headed  spike,  after  the  bill  was  filed,  is  described  in 
two  patents,  granted  to  the  defendants,  or  some  of  them. 

Prior  to  these  legal  proceedings,  in  November,  1844,  the 
parties  had  been  endeavoring  to  settle,  but  did  not  succeed ; 
subsequently,  negotiations  for  a  settlement  of  the  suit  were 
renewed.  Mr.  Burden  claimed  that  he  had  the  exclusive 
right  to  manufacture  the  hook-headed  spikes  by  machinery, 
and  insisted  that  defendants  should  cease  making  such  spikes 
by  machinery.  Defendants  insisted  they  had  a  right  to  make 
such  spikes  by  their  own  machinery,  which  they  insisted,  in 
their  affidavits,  made  November  25th,  1844,  was  entirely  dif- 
ferent, in  principle  and  mode  of  operation,  from  that  patented 
to  Mr.  Burden. 
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*1<)f)1  *^^'  Burdeu  claimed,  that  defendants  bad  violated 
J  his  patent  for  machinery  for  making  horseshoes,  and 
told  defendants,  if  they  did  not  immediately  desist  from  using 
his  horseshoe  machine  he  would  prosecute  them,  and  they  did 
desist  and  stop,  six  months  before  the  settlement  was  made. 

It  is  necessary  and  proper  to  take  these  facts  and  circum- 
stances into  consideration,  in  giving  a  construction  to  the 
agreement  of  the  14th  of  October,  1§45. 

^^  It  is  well  settled,  that  in  the  construction  of  all  con- 
tracts, the  situation  of  the  parties  and  the  subject-matter 
of  their  transactions  may  be  taken  into  consideration,  in  de- 
termining the  meaning  of  any  particular  sentence  or  pro- 
vision. Extraneous  evidence  is  admissible,  so  far  as  to 
ascertain  the  circumstances  under  which  the  writing  was 
made,  and  the  subject-matter  to  be  regulated  by  it."  Sumner 
V.  Williams^  8  Mass.,  214 ;  Fowle  v.  Bigelow^  10  Mass.,  884 ; 
Wilson  V.  Troup^  in  the  Court  for  the  Correction  of  Errors 
of  N.  Y.,  2  Cow.  (N.  Y.),  228-9 ;  Nemith  v.  Calvert,  1  Wood. 
&  M.,  40. 

I.  This  agreement  does  not,  by  its  terms,  convey,  or  pur- 
port to  convey,  or  in  any  manner  to  give  or  invest  the  de- 
fendants with  any  interest  in,  or  right  or  authority  to  use  the 
machinery  patented  in  September,  1840,  to  make  hook-headed 
spike. 

Ist.  It  was  contended  by  the  defendants,  (and,  as  we  un- 
derstand the  decree,  so  decided,)  that  the  2d  clause  in  the 
agreement,  in  legal  effect,  did  impart,  authorize,  and  convey 
to  the  defendants  a  right  to  use  the  said  improvements, 
without  limitation  as  to  the  number  of  machines  used  by 
them,  or  as  to  the  place  or  territory  where  they  might  be 
used. 

The  2d  clause  of  the  agreement  is  in  these  words :  ^^  And 
it  is  further  agreed,  that  the  said  parties  may  each,  here- 
after, manufacture  and  vend  spike  of  such  kind  and  charac- 
ter as  they  see  fit,  notwithstanding  their  conflicting  claims 
to  this  time." 

After  the  judgment  at  law,  in  1843,  there  was  no  conflict  as 
to  the  right  of  defendant  to  use  Mr.  Burden's  improvement  in 
manufacturing  hook-head  spike.  That  had  been  fully  settled 
against  the  defendants,  by  the  suit  at  law,  and  conceded  by 
them. 

The  defendants  did  not  claim  the  right  to  use  Burden's  in- 
vention ;  but  only  the  right  to  make  said  spike  by  machinery, 
which  they  claimed  was  different  from  Mr.  Burden's,  both  in 
principle  and  operation.  Mr.  Burden  denied  this  right  claimed 
by  the  defendants,  and  claimed  that  he  had  the  exclusive  right 
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to  make  such  spike  by  machinery.  This  was  the  only  con- 
flicting claim,  as  to  the  right  to  make  spike  at  the  time  of  the 
settlement.  By  this  clause  in  the  agreement,  Mr.  Burden  re- 
linquished his  pretensions  to  the  exclusive  right  to  make 
hood-headed  *8pike  by  machinery ;  but  he  gave  no  right  r*^  q^ 
to  the  defendants  to  use  his  improvements  in  manufac-  *- 
turing  such  spike. 

Whether  Mr.  Burden  was  right  or  wrong  in  his  preten- 
sion to  the  exclusive  right  to  maKe  such  spike  by  machinery, 
can  in  no  manner  affect  the  construction  of  the  agreement. 

The  intention  of  the  parties,  as  expressed  in  the  agree- 
ment, taken  in  connection  with  the  state  of  facts  and  circum- 
stances under  which  it  was  executed,  and  the  subject-matter 
intended  to  be  regulated  by  it,  must  control  the  construction 
of  this  clause.  Mr.  Burden  supposed  he  had  such  exclusive 
right,  and  simply  relinquished  it,  without  the  most  remote 
idea  that  he  was  conveying  to  the  defendants  any  right  to  use 
his  improvement,  much  less,  that  he  was  conveying  an  inter- 
est in  his  patent  equal  to  one  half  of  it. 

The  settlement  of  the  equity  suit, — the  relinquishment  by 
Mr.  Burden  of  his  pretension  to  exclude  the  defendants  from 
making  hook-headed  spike  by  machinery, — and  the  settle- 
ment, by  defendants,  oi  Mr.  Burden's  claim  against  them,  for 
infringing  his  horseshoe  patent,  for  which  he  had  threatened 
them  with  a  suit, — fully  satisfies  every  clause  in  the  agree- 
ment; and  it  cannot  be  stretched  to  the  enormous  extent 
claimed  by  defendants,  without  interpolating  other  important 
provisions,  which  cannot  at  law  be  accomplished  by  parol  evi- 
dence. An  assignment,  or  any  other  conveyance  of  any  part 
of  a  patent,  or  of  any  interest  in  or  under  it,  must  be  in  writ- 
ing. Contracts,  which  by  law  are  required  to  be  in  writing, 
cannot  rest  partly  in  writing  and  partly  in  parol.  Is  it  not 
most  extraordinary  that  the  defendants  did  not  have  this 
agreement  recorded  in  the  Patent-OflSce  until  the  2l8t  of 
August,  1848,  if  they  had  had  the  least  idea  that  it  conveyed 
to  them  such  an  important  right  as  they  now  claim  ?  Patent 
Act  of  1886,  §  11 ;  Curtis  on  Pat.,  p.  478. 

This  instrument  has  neither  the  form  nor  substance  of  a 
license  or  assignment,  or  any  other  conveyance  of  an  interest 
in  a  patent  heretofore  in  use  or  known. 

If  the  parties  had  intended  this  instrument  as  a  conveyance 
of  any  interest  in  Mr.  Burden's  improvement,  it  would  have 
been  very  easy  to  have  said  so.  Nesmith  v.  Calvert^  1 
Woodb.  &  M.,  40 ;  Iggulden  v.  May,  7  East,  242. 

The  court  below  fell  into  the  mistake,  that  the  cause 
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depended  upon  the  question,  whether  the  agreement  author- 
ized the  defendants  to  make  hook-headed  spike. 

The  opinion  of  the  court,  after  stating  the  2d  clause  in  the 
agreement,  proceeds:  '^Why  stipulate  that  the  defendants 
may  thereafter  manufacture  and  vend  spikes  of  any  character 
and  description,  without  regard  to  previous  claims  to  the 
*1Qftl  contrary,  *if  it  was  not  intended  to  admit  or  concede 
^  the  right  to  manufacture  hook-headed  spikes?  and 
how  can  we  say  that  this  particular  spike  is  not  embraced  in 
the  stipulation  ? 

^^  What  is  meant  by  the  agreement,  that  the  defendants 
may  manufacture  spikes  of  such  a  kind  and  character  as  they 
see  fit,  notwithstanding  their  (the  parties')  conflicting  claims 
to  this  time,  if  it  was  intended  to  exclude  hook-headed? 
The  argument  is  quite  as  strong  and  well  founded,  to  exclude 
spikes  of  any  other  description.  Indeed,  stronger,  if  it  were 
possible,  as  this  particular  spike  was  the  principal  item  in 
controversy  at  the  time  of  the  compromise  or  settlement,  and 
a  suit  was  pending  in  respect  to  it. 

"  The  language  of  the  instrument  is  certainly  most  remark- 
able, if  it  was  intended  by  the  parties  to  exclude  the  defend- 
ants from  the  right  to  make  this  particular  spike,  as  there  are 
not  only  no  words  of  exclusion  or  prohibition,  but  an  express 
admission  of  the  right,  in  terms  so  full  and  specific,  that  no 
argument  can  make  it  clearer.  We  are  asked  to  interpret  a 
stipulation,  to  make  any  kind  of  spike  the  parties  see  fit,  to 
mean  any  kind  except  hook-headed ;  and  spikes,  too,  in  the 
case  of  a  compromise  of  a  disputed  right  to  manufacture 
spikes  of  this  character  and  description,  among  other  mat- 
ters, this  being  regarded  as  the  principal  one.  We  think  it 
impossible  to  come  to  any  such  conclusion,  without  a  disre- 
gard to  the  clear  import  of  the  agreement." 

The  counsel  for  the  appellant  in  the  court  below  must  have 
been  exceedingly  unfortunate,  if  his  language  presented  any 
such  idea.  The  bill  does  not  claim  it,  and  the  written  points 
handed  to  the  court  do  not  pretend  it.  On  the  contrary,  it 
was  conceded,  that  Mr.  Burden  relinquished  his  pretensions 
to  the  exclusive  right  to  make  those  spike  by  machinery,  but 
insisted  that  he  had  given  no  right  to  defendants  to  use  his 
improvements  for  that  purpose. 

2d.  The  decree  assumes  that,  among  the  conflicting  claims 
settled  by  the  agreement  of  14th  October,  1845,  were  the 
mutual  conflicting  claims  to  the  improvements  in  the  spike- 
machine,  patented  by  Mr.  Burden. 

This  is  mere  assumption,  founded  wholly  in  mistake.  No 
such  conflicting  claim  is  stated  in  the  instrument,  and  none 
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such  was  proved  to  exist  at  the  time  of  the  settlement.  The 
very  reverse  was  sworu  to  the  year  before,  by  the  defendant, 
Winslow,  himself,  and  by  two  other  witnesses,  by  his  procure- 
ment. The  correspondence  which  took  place  before  the  settle- 
ment, shows  that  no  such  claim  was  set  up  or  pretended  by 
the  defendants.  The  judgment  at  law  had  fully  and  defi- 
nitely settled  and  determined  that  the  defendants  had  no 
such  right. 

*But  if  such  conflicting  right  to  Mr.  Burden's  im-  r«-«QQ 
provement  had  existed  at  the  time  of  the  settlement,  ^ 
the  terms  of  the  agreement  would  not  confer  any  right  upon 
the  defendants  to  use  it. 

The  agreement  concedes  the  defendants'  right  to  make  any 
kind  of  spike  they  see  fit,  which  of  course  embraces  hook- 
headed  spike ;  but  it  does  not,  directly  or  indirectly,  give  or 
concede  the  right  to  defendants  to  use  Mr.  Burden's  improve- 
ment for  that  purpose.  "  The  said  parties  may  each,  here- 
after, make  and  vend  spike  of  such  kind  and  character  as 
they  see  fit."  But  how  manufacture  ?  The  agreement  does 
not  specify  how ;  but  the  plain  construction  is,  that  it  should 
be  done  as  it  had  been  done  from  the  recovery  of  the  judg- 
ment at  law,  up  to  the  time  of  the  settlement — ^that  Mr.  Bur- 
den should  manufacture  the  spike  with  his  machine,  and  the 
defendants  with  their  machine,  which  they  claimed  and 
swore  was  totally  different  from  Mr.  Burden's  in  principle 
and  mode  of  operation.  Can  it  be  pretended,  that  the 
defendants  gave  Mr.  Burden  any  right  to  use  their  machine? 
Had  Mr.  Burden  ever  claimed  any  such  right  ?  Had  it  been 
shown,  that  hook-headed  spike  could  not  be  made  without 
the  use  of  Mr.  Burden's  improvement,  it  might  have  fur- 
nished some  ground  for  an  argument  that,  by  implication, 
such  right  was  given  by  the  agreement. 

But  such  was  not  the  fact.  Hook-headed  spike  could  be 
made,  and  were  made  by  hand,  prior  to  Mr.  Burden's  inven- 
tion ;  and  the  defendants  show  that,  as  early  as  the  fall  of 
1844,  that  they  had  machinery  by  which  they  made  hook- 
headed  spike,  which  was  wholly  different,  both  in  principle 
and  mechanical  operation  from  Mr.  Burden's  improvement; 
and  the  only  right  they  claimed,  after  the  judgment  at  law 
up  to  and  at  the  time  of  the  settlement,  was  to  make  such 
spike  by  that  machinery,  and  disclaimed  all  right  or  desire  to 
use  Mr.  Burden's  improvement. 

3.  Mr.  Burden  could  not  have  intended  to  convey  such  an 
interest  to  the  defendants. 

It  would  have  been  a  violation  of  his  duty  to,  and  his  con- 
tract with,  the  appellant ;  and  would  have  deprived  him  of 
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the  benefit  of  a  contract  from  which  he  received  more  than 
910,000  annually. 

4.  There  was  no  adequate  consideration  for  the  conveyance 
of  such  an  extensive  interest  in  this  patent. 

The  defendants  allege,  in  their  ans^wer,  that  the  purchase 
by  them  of  the  appellant,  of  half  of  a  dock,  was  a  part  of  the 
same  transaction,  and  a  part  of  the  consideration  for  this 
agreement. 

This  pretence  is  fully  disproved.  The  evidence  clearly 
*2001  ^^^^^'  *tbat  the  agreement  to  purchase  the  dock, 
-I  although  made  at  the  same  time  with  the  other  agree- 
ment, had  no  connection  with  it,  and  that  the  one  half  of 
said  dock  was  worth  more  than  the  $1500  which  defendants 
paid  for  it. 

The  defendants  also  set  up  in  their  answer,  that  their 
agreement  not  to  make  horseshoes,  was  a  part  of  the  consid- 
eration of  the  agreement  on  the  part  of  Mr.  Burden. 

The  evidence  shows  the  facts  to  be,  that  prior  to  this 
settlement,  the  defendants  had  been  infringing  Mr.  Burden's 
patent  for  a  machine  to  make  horseshoes — were  threatened 
with  a  suit  if  they  did  not  desist,  and  they  did  desist  six 
months  before  the  settlement.  The  defendants  had  a  patent 
for  machinery  to  make  horseshoes,  but  it  was  worthless. 

Mr.  Burden  did  not  claim  that  the  defendants  should  not 
make  horseshoes  with  the  machinery  they  had  patented,  but 
that  they  should  not  use  the  machinery  he  had  patented  for 
that  purpose.  If  horseshoes  could  have  been  made  by  the 
machinery  patented  by  defendants,  the  agreement  gives 
neither  Mr.  Burden  nor  the  appellant  any  right  to  use  that 
machinery,  nor  does  it  restrict  the  defendants  from  selling  to 
others  the  right  to  make  horseshoes,  with  the  machinerv 
patented  by  them.  There  is  nothing  in  the  agreement  which 
would  prohibit  the  defendants,  or  their  assignees,  from  main- 
taining a  suit  against  the  appellant,  or  any  other  person,  for 
infringing  defendants*  patent,  should  the  appellant  or  any 
other  person  use  the  invention  thereby  patented. 

The  defendants  also  allege,  in  their  answer,  that  they  had 
used  the  improvement  in  question,  to  make  hook-headed 
spike  since  said  settlement,  and  appellant  never  requested 
them  to  cease  using  the  same,  or  to  account  for  any  profits 
for  such  use. 

The  fact  thus  alleged,  the  defendants  insisted  in  the  court 
below,  was  a  circumstance  to  show  that  the  appellant  and 
Mr.  Burden  understood  and  considered  the  said  agreement, 
as  conveying  to  the  defendants  the  right  to  use  said  improve- 
ment. 
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The  answer  to  this  is : 

1.  The  answer  does  not  allege,  that  the  appellant,  or  any 
of  its  officers  or  agents,  knew  that  said  defenoants  were  using 
said  improvement. 

2.  It  is  proved,  that  neither  Mr.  Burden,  nor  any  other  of 
the  officers  or  agents  of  the  appellant,  knew  that  defendants 
were  using  said  improvement,  until  August,  1847. 

Defendants  also  insist,  that  Mr.  Burden,  by  his  letters, 
bearing  date  between  the  9th  of  March,  1846,  and  29th 
December,  1846,  both  inclusive,  requesting  defendant  Wins- 
low,  to  agree  upon  the  price  for  which  they  would  sell  hook- 
headed  and  other  spike,  recognizes  the  defendants'  rights  to 
use  said  improvement. 

*The  answer  to  this  position  is,  that  just  such  an  r«ooi 
arrangement,  as  requested  in  those  letters,  had  existed  *- 
between  the  appellant  and  defendant,  for  nine  years  before  the 
settlement  of  14th  October,  1845,  and  at  the  time  Mr.  Burden 
wrote  those  letters,  he  did  not  know  that  defendante  were 
using  his  improvement  to  manufacture  hook-headed  spike. 

The  letters  were  also  written  by  Mr.  Burden,  before  he 
knew  defendants  were  using  his  improvement  in  making 
hook-headed  spike. 

Indeed,  none  of  the  letters,  in  any  manner  intimate,  that 
the  defendants  were  using,  or  had  any  right  to  use  the  im- 
provement. 

The  counsel  for  the  defendants  in  error  contended,  that 
the  decree  of  the  Circuit  Court  should  be  affirmed,  because, 

I.  The  agreement  of  October  14th,  1845,  was  a  valid 
agreement,  binding  upon  the  parties. 

1.  It  was  made  by  parties  fully  competent  to  contract  in 
reference  to  the  subject-matter  of  the  contract. 

Burden  was  patentee,  and  as  such,  could  contract  for  him- 
self as  the  owner  of  the  patent.  He  was  also  at  the  time  a 
large  stockholder  in  the  complainants*  corporation,  and  their 
agent,  and  as  such,  could  contract  for  them. 

The  allegation,  made  by  the  complainants  in  their  bill  of 
complaint,  that  Henry  Burden  "haa  no  power  or  authority 
to  give  such  license,  your  orator  having  been  the  legal  and 
equitable  owner  of  the  said  last-mentioned  patent,  and  the 
rights  and  privileges  granted  and  secured  thereby,  from  the 
time  said  patent  was  granted,"  is  not  sustained  by  the  proof. 

The  only  proof  tending  to  show  that  on  the  14th  October, 
1845,  the  complainants  were  the  owners  of  this  improvement 
of  the  bending  lever,  and  that  therefore  Burden  had  no  au- 
thority to  grant  a  license,  or  make  a  contract  as  to  the  use  of 
the  same,  is  to  be  found  in  the  agreement  between  Burden 
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and  complainants  as  to  the  patents  for  the  spike  machine  and 
the  horseshoe,  and  dated  2d  December,  1836. 

In  reference  to  this  agreement,  the  defendants  insist  as 
follows : 

1.  The  agreement  between  the  plaintiffs  and  Henry  Bur- 
den, of  December  2d,  1836,  did  not  even  purport  to  convey 
to  the  plaintiffs  any  interest  or  right  to  the  patent  of  1840, 
or  to  the  bending  lever,  the  thing  patented.  It  first  gives 
the  right  to  use  the  machines  for  manufacturing  wrought 
nails  or  spikes,  then  on  the  premises  of  the  company ;  and 
secondly,  the  exclusive  right  to  construct  other  machines  for 
the  manufacturing  wrought  nails  or  spikes,  after  the  method 
invented  by  Burden,  with  all  the  improvements  which  he  had 
made,  or  should  make,  in  the  same,  in  any  other  part  of  the 
*2021  United  States ;  and  thirdly,  a  ^covenant  that  he,  Bur- 

-■  den,  would  obtain  a  patent  for  any  improvements 
which  he  should  afterward  make  in  his  nail  and  spike  ma- 
chine ;  and  then  provides  that  '^  the  license  hereby  granted 
to  the  party  of  the  second  part,  shall  be  deemed  to  extend  to 
all  such  improvements."  It  only  contemplates  the  granting 
of  a  license ;  and  the  statement  in  the  assignment  of  June 
19, 1848,  that  Burden  had  agreed  to  transfer  and  assign  the 
improvement,  is  not  true. 

The  bending  lever,  patented  by  the  patent  of  1840,  was  not 
then  in  existence.  It  was  a  mere  contingent  possibility,  and 
therefore  was  not  susceptible  of  being  conveyed.  There  was 
nothing  to  convey.  Phillips  on  Fat.,  354 ;  Curtis  on  Fat., 
sec.  189. 

The  privilege  of  assigning,  given  by  the  eleventh  section  of 
the  Patent  Act  of  July  4, 1836,  implies  that  the  thing  assigned 
shall  be  then  in  existence,  and  the  subsequent  requirement  in 
the  same  section,  as  to  recording  the  assignment,  supports  the 
same  idea. 

2.  Even  if  this  agreement  did  purport  to  grant  and  assign  a 
future  improvement  thereof,  such  grant  could  not  apply  to  the 
bending  lever,  for  the  reason  that  the  bending  lever  is  not  an 
improvement  upon  either  of  the  patented  machines  mentioned 
in  the  agreement  of  December  2d,  1836,  but  is  a  distinct  and 
independent  article,  or  invention,  equally  applicable  to  •  any 
spike  machine,  and  in  fact,  used  upon  various  other  machines. 

The  plaintiffs  consider  the  agreement  of  December  2d,  1836, 
as  merely  a  covenant  to  convey  the  improvement  alleged  to 
have  been  patented  on  the  2d  of  September,  1840,  and  have 
accordingly  resorted  to  a  special  assifi^nment  of  it,  which  was 
made  on  the  19th  of  June,  1848,  and  which,  in  terms,  refers 
to  the  agreement  of  December,  1836,  as  merely  a  covenant  to 
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convey  subsequent  improvements,  and  purports  to  have  been 
given  in  performance  of  such  covenant. 

The  right  of  the  plaintiffs  to  this  improvement  of  the  bend- 
ing lever  is  based  in  their  bill  upon  the  assignment  of  the  19th 
June,  1848.  This  right  is  therefore  subject  to  any  rights  that 
were  acquired  by  the  defendants  by  the  agreement  of  October 
14, 1846. 

But  if  the  complainants  had,  previous  to  the  14th  October, 
1845,  become  the  owners  of  the  improvement  called  the  bend- 
ing lever,  and  the  patent  therefor,  still,  as  general  agent  of 
the  corporation.  Burden  had  a  right  to  enter  into  the  agree- 
ment 01  October  14, 1845,  and  it  binds  his  principals. 

8.  The  agreement  of  October  14, 1845,  was  founded  upon 
a  good  and  valuable  consideration,  as  between  the  parties — 
1st,  the  settlement  of  the  suit  then  pending  between  them ; 
and  *2d,  the  relinquishment  by  the  defendant,  Wins-  rnoA^ 
low,  in  behalf  of  himself  and  his  copartners,  of  the  right  ■■ 
to  manufacture  the  patent  horseshoe,  an  advantage  worth  to 
the  other  contracting  party,  )iflO,000  per  annum. 

The  agreement,  too,  was  carried  out  by  the  parties :  firet, 
by  the  conveyance  of  the  dock  property  by  the  plaintiffs,  and 
its  occupation  by  the  defendants ;  second,  by  the  payment  of 
the  consideration  of  the  dock  property  by  the  defendants; 
thirdly,  by  the  relinquishment  by  the  defendants,  of  the 
horseshoe  business,  from  that  time  to  the  present,  and  the  en- 

{'oyment  of  it  as  a  monopoly  ever  since  by  the  plaintiffs ;  fourth, 
)y  the  continued  use  by  the  defendants,  of  the  bending  lever 
in  making  hook-headed  spikes,  from  the  14th  of  October,  1845, 
to  the  8th  July,  1848,  two  years  and  about  nine  months,  with- 
out objection,  they  having  made,  during  that  period,  hook- 
headed  spikes  to  the  value  of  over  $137,000. 

III.  The  agreement  of  October  14, 1845,  was  a  contract  for 
the  settlement  of  conflicting  claims  to  two  patented  machines, 
one  for  the  bending  lever,  and  the  other  for  the  horseshoe 
machine,  and  it  not  only  gives  rights  to  make  the  spikes  and 
the  horseshoes,  but  to  use  the  respective  patented  machines 
in  making  them. 

The  agreement  of  October  14, 1845,  does  not,  in  terms,  give 
the  right  to  the  defendants  to  use  the  machines  patented  by 
Burden,  by  his  patent  of  1840,  but  it  does  ffive  it  by  the 
strongest  implication.  It  releases  all  claims  for  violation  of 
patent-rights,  up  to  that  date,  and  gives  the  right  to  both 
parties,  thereafter,  to  manufacture  and  vend  spike  of  such 
kind  and  character  as  they  see  fit,  notwithstanding  their  con- 
flicting claims  to  that  time. 

Defendants*  exhibits  show  that  those  conflicting  claims 
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lated  only  to  the  use  of  the  patented  machinery.  That  is  also 
shown  by  Burden's  letters.  The  subject-matter  of  this  gen- 
eral settlement  was,  therefore,  their  conflicting  claims  to  the 
use  of  the  patented  machinery.  The  agreement  gives  the 
right  to  make  the  spike,  which  could  be  made  for  sale  in 
market  only  by  the  use  of  the  bending  lever,  or  of  some 
analogous  device.  1  Wash.  C.  C,  168,  Rutger  v.  Kanowrs  ^ 
Grant;  Phillips  on  Pat.,  346. 

A  construction  of  the  agreement  of  October  14, 1845,  which 
would  allow  the  defendants  only  the  privilege  of  making  the 
hook-headed  spikes,  and  would  deny  them  the  use  of  the  bend- 
ing lever  in  making  them,  would  render  the  instrument  sense- 
less, absurd,  and  inoperative. 

For,  if  it  is  held,  that  the  defendants  obtained  under  the 
agreememt  only  the  privilege  of  making  hook-headed  spikes, 
♦2041  ^^^'^^^  ^y  *hand,  or  by  the  use  of  any  machinery  which 
J  they  might  choose,  other  than  that  which  should  in- 
fringe upon  Burden's  patent,  then  it  results  that  the  defend- 
ants relinquish  the  patent  horseshoe  business,  worth,  as  is 
proved  by  the  testimony  of  Mr.  Davidson,  $10,000  per  annum, 
for  the  privilege  of  doing  just  what  they  had  a  right  to  do 
before,  and  what  every  body  else  had  the  right  of  doing,  that 
is,  making  those  spikes  by  hand,  or  with  any  machinery  not 
infringing  on  Burden's  patent.  Such  a  construction  would 
be  contrary  to  the  well-settled  rule  in  the  interpretation  of 
contracts,  that,  when  a  clause  is  capable  of  two  significations, 
it  should  be  understood  in  that  in  which  it  will  have  some 
operation,  rather  than  in  that  which  it  will  have  none,  "  ut  res 
magis  valeat  quam  vereatr  Pothier,  cited  in  2  Comyn  on 
Contr.,  583 ;  Parkhurst  v.  Smith,  Willes,  332 ;  Archibald  v. 
ThomaB^  3  Cow.  (N.  Y.),  290.  An  agreement  or  contract 
must  have  a  reasonable  construction,  according  to  the  intent 
of  the  parties,  as  if  a  man  agree  with  B.  for  twenty  barrels  of 
of  ale,  he  shall  not  have  the  barrels  after  the  ale  is  spent. 
Comyns's  Digest,  Title  Agreement,  C.  So  if  a  man  promise 
payment,  without  saying  to  whom,  it  shall  be  intended  to  him 
from  whom  the  consideration  comes.  Cro.  Eliz.,  149.  And 
upon  a  promise  of  pajrment,  according  to  the  rate  of  fortj- 
shilling  per  ton,  it  shall  be  intended  that  payment  will  be 
made  iot  the  odd  pounds,  according  to  the  same  rate.  Yelv., 
134. 

The  practical  construction  of  both  parties  has  been  in  con- 
formity to  the  interpretation  on  which  the  defendants  insist. 
^^Contemporanea  expoaitio  est  fortissima  Zea:." 

If  the  construction  were  a  doubtful  one,  it  should,  under 
the  circumstances,  be  held  to  be  against  that  set  up  by  the 
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filaintiffs,  whose  grantor,  Henry  Burden,  is  the  contractor, 
n  a  case  of  doubt,  the  words  of  a  promise,  or  covenant,  are 
to  be  taken  most  strongly  against  the  promisor  or  contractor. 
Coke,  Lit.  183,  a.  This  rule  should  be  applied,  in  this  case 
especially,  for  two  ver}'  apparent  reasons :  First,  because  it 
was  well  understood,  by  both  parties,  with  what  machinery 
alone  these  hook-headed  spikes  could  be  successfully  made  for 
sale  in  market,  and  that  the  defendants  were  then  using  that 
machinery  in  their  works ;  and,  secondly,  because  Burden 
had  a  strong  pecuniary  motive  to  deal  in  generalities,  and 
not  to  grant,  specifically  and  clearly,  a  license  to  use  the 
bending  lever.  He  feared  he  might  jeopard  the  thirty  per 
cent.,  secured  to  him  by  the  agreement  of  December  2d,  1886, 
and  which  was  afterwards  in  controversy,  and  was  claimed 
by  the  plaintiffs  to  have  been  forfeited  by  him ;  and  yet  he 
desired  to  obtain  the  monopoly  of  the  horseshoe  business. 

The  contemporaneous  exposition  of  the  agreement,  by 
Burden,  *is  in  accordance  with  the  position  of  the  de-  r^nnc 
fendants.  See  his  letter  of  December  15th,  1845,  and  ^ 
his  letter  of  December  11th,  1846.  In  this  latter  letter, 
Burden  speaks  of  his  intention  to  share  the  spike  business 
with  defendants.  He  very  well  knew  that  could  not  be  done, 
except  by  uniform  prices,  and  that  we  could  have  no  uniform 
price  with  him,  unless  we  used  the  bending  lever. 

But  there  was  an  actual  sharing  between  appellant  and 
respondents,  of  contracts  for  spikes.  Burden  declared  that  it 
was  his  intention  to  share  with  respondents  the  spike  busi- 
ness, and  this  was  done,  as  is  shown  by  his  letters.  Such 
was  the  practical  contemporaneous  construction  of  the  agree- 
ment, and  it  appears,  bv  Burden's  letter  of  February  10th, 
1848,  that  not  only  was  there  to  be  an  uniform  price  for  hook- 
headed  spikes,  but  that  the  whole  field  was  to  be  occupied 
by  the  parties  in  common,  and  to  the  exclusion  of  all  others. 
The  whole  object  of  this  letter  was  to  tell  respondents  what 
he  had  been  doing  to  protect  their  common  rights.  Can  there 
be  any  thing  more  needed  to  show  that  it  was  the  under- 
standing of  both  parties,  that  by  the  agreement  of  October 
14th,  1845,  respondents  had  the  right  to  use  the  bending 
lever  ? 

Winslow's  letters,  wiitten  in  January,  1845,  show  that 
respondents  were  using  the  bending  lever  at  that  time,  and 
that  Burden  then  knew  it.  In  Burden's  letter  of  January 
10th,  1846,  and  in  Winslow's  reply  to  it,  of  January  13th, 
1845,  they  both  refer  to  "  the  machinery  in  question,"  which 
can  only  mean  the  bending  lever. 

IV.  but  whatever  might  have  been  the  construction  which 
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a  court  would,  under  other  circumstances,  have  put  upon  this 
agreement — a  Court  of  Equity  will  not  now  grant  an  injunc- 
tion, as  is  prayed  for  in  the  complainants'  bill,  after  an  ac- 
quiescence in  the  use  of  the  patented  machinery,  under  this 
agreement  of  October  14th,  1846,  for  near  three  years  before 
the  commencement  of  this  suit.  Wyeth  v.  Stone^  1  Story, 
273 ;  Bundle  v.  Murray^  Jacob,  811 ;  Williams  v.  the  Earl  of 
Jersey^  1  Craig  &  P.,  91 ;  Warwick  v.  Hooper^  8  Eng.  Law 
and  Eq.,  238,  cited;  U.  S.  Dig.  Appendix,  vol.  5, 1851,  title 
Patent. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

The  appellants  are  a  manufacturing  company,  incorporated 
by  the  laws  of  the  State  of  New  York.  They  aver,  that 
Henry  Burden  was  the  inventor  of  a  new  and  useful  improve- 
ment in  the  machinery  for  manufacturing  wrought  nails  and 
spikes,  for  which  letters-patent  were  granted  to  him,  on  the 
*2061  ^^  ^^  *December,  1884.  They  alleee  that  it  was  as- 
-■  signed  to  them,  for  a  valuable  consideration,  and  also, 
that  Burden  covenanted  with  them,  if  he  should  thereafter 
make  any  improvement  upon  his  invention,  that  he  would 
convey  the  same  to  them.  Burden  afterwards  did  make  a 
new  and  useful  improvement  in  machinery  for  making  hook 
or  brad-headed  spikes,  for  which  a  patent  was  granted  to  him, 
on  the  2d  of  September,  1840.  He  assigned  it  to  the  com- 
plainants, in  virtue  of  his  covenant,  whereby  they  became  the 
exclusive  owners  of  the  patent.  They  then  complain  that 
the  defendants  had  infringed  the  same,  by  having  erected  and 
put  in  use,  in  their  iron  and  nail  works,  in  the  city  of  Troy, 
four  or  five  machines  for  the  manufacture  of  hook,  or  brad- 
headed  spikes,  containing  the  improvements  in  their  assigned 
patent,  and  had  used  them  for  manufacturing  hook,  or  brad- 
headed  spikes,  since  the  15th  of  October,  1845. 

It  is  also  stated,  that  Burden  brought  an  action  at  law 
against  the  defendants,  for  an  infringement,  secured  by  the 
patent  of  September  2d,  1840.  The  defendants  resisted  a 
recovery,  upon  the  ground  that  Burden  was  not  the  first 
inventor  of  the  improvements  for  which  that  patent  had  been 
obtained.  A  trial  of  this  case,  upon  the  merits,  resulted  in  a 
verdict  for  Burden,  for  seven  hundred  dollars,  which  was 
carried  into  a  final  judgment  against  the  defendants,  after  a 
motion  which  they  made  for  a  new  trial  had  been  overruled. 

The  defendants  are  then  charged  with  again  using  the 
improvements  in  the  patent  of  1840,  under  the  pretence  that 
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they  have  a  license  from  Burden  to  do  »o.  This  is  denied  by 
the  complainants;  and  they  say,  if  such  license  had  been 
given  by  Burden,  that  it  was  in  contravention  of  his  assign- 
ment to  them  of  his  patent,  by  which  they  became  the  legal 
and  equitable  owners,  from  the  time  it  was  granted,  on  Sep- 
tember 2d,  1840. 

The  bill  is  then  concluded,  with  a  prayer  that  the  court 
would  enjoin  the  defendants.  Corning,  Horner,  and  Winslow, 
their  attorneys,  and  agents,  and  workmen,  to  desist  from 
making,  using,  or  vending,  any  machine  containing  the  im- 
provements, lOT  which  letters-patent  were  granted  to  Burden, 
on  the  2d  of  September,  1840 ;  and,  from  selling  or  using  any 
spikes  which  they  then  had  on  hand,  which  had  been  manu- 
factured by  their  machines  containing  the  improvement  of 
that  patent.  An  account  of  the  profits,  which  they  had 
derived  from  the  use  of  such  patented  improvements,  is  also 
called  for. 

The  letters-patent  granted  to  Burden,  on  the  2d  day  of 
September,  1834,  and  that  of  the  2d  of  September,  1840, 
describing  an  improvement  called  a  bending  lever,  in  the 
machinery  for  making  hook  or  brad-headed  spikes,  are  made 
exhibits  to  the  bill. 

*This  bill  was  answered  by  the  defendants.  r*207 

It  admits  that  the  complainants  were  an  incorporated  ^ 
body,  under  the  style  of  the  Troy  Iron  and  Nail  Factory 
Company ;  also,  that  Henry  Burden  was  the  inventor  of  the 
improvements  in  the  machinery  for  making  nails  and  spikes, 
for  which  letters-patent  were  granted  to  him  in  December, 
1834,  and  that  he  assigned  the  same  to  the  complainants  two 
years  thereafter.  But  they  deny  that  there  was  any  covenant 
in  the  assignment,  or  in  any  other  agreement  then  recorded 
in  the  Patent-Office,  or  any  agreement  between  Burden  and 
the  complainants,  obliging  him  to  convey  to  them  any  im- 
provement which  he  might  make  upon  his  invention.  And 
they  insist,  if  such  an  agreement  was  made,  that,  as  it  was 
only  a  covenant  to  convey  a  contingent  possibility,  which 
would  be  inoperative  and  void,  and  could  not  affect  them. 
The  defendants  also  admit  that  Burden  obtained  the  patent 
of  2d  September,  1840;  but  they  deny  its  validity.  They 
declare  that  the  bending  lever,  described  in  the  specification 
of  it,  or  one  similar  to  it  in  form  and  principle  of  construc- 
tion and  operation,  had  been  invented  and  had  been  used  by 
several  persons  in  making  spikes  for  several  years  before  the 
patent  had  been  obtained  by  Burden  for  his  improvement  of 
the  bending  lever.  They  state  that  it  was  invented  by 
Thomas  and  William  Osgood,  and  used  by  them  in  the  years 
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1835,  '36,  '37,  '38,  upon  one  of  their  spike  machines,  to  make 
hook  or  .brad-headea  spikes,  Ti^hich  they  sold  during  those 
years  in  Philadelphia.  It  is  also  stated  by  the  defendants, 
that  the  bending  lever,  patented  by  Burden,  was  the  inven- 
tion of  one  Ebenezer  Hunt,  whilst  he  was  in  the  employment 
of  the  former.  It  is  then  admitted  that  Burden  assigned  to 
the  complainants  his  patent  for  the  bending  lever,  in  June, 
1848 ;  but  it  is  said  to  have  been  fi*audulently  done,  and  that 
the  appellants  have  no  right,  legal  or  equitable,  to  that  im- 
provement, under  that  assignment,  or  by  that  of  the  agree- 
ment between  the  complainants  of  Burden,  of  December, 

1836.  And,  it  is  added,  should  they  have  any  right  or 
interest  in  the  patent  for  Burden's  bending  lever,  that  the 
defendants  have  also  the  right  to  use  the  same  under  an 
agreement  with  Burden  of  the  14th  October,  1845,  which  was 
made  for  himself,  and  in  behalf  of  the  appellants,  as  their 
agent,  before  he  had  assigned  it  to  them  in  1848. 

The  defendants  then  aver,  that  this  agreement  of  the  14th 
October  was  made  with  the  understanding  of  both  parties ; 
that  it  would  finally  settle  all  differences  between  themselves 
and  Burden  and  the  complainants,  which  had  arisen  out  of 
counter  claims  by  both  parties  to  a  patent  for  making  horse- 
shoes, and  also  to  a  patent-right  for  making  hook  or  brad- 
headed  spikes,  each  party  claiming  the  right  to  manufacture 
*2081  ^"^  vend  *8uch  horseshoes  and  such  spikes,  under  their 
^  respective  counter  claims  and  patents,  without  the 
permission  of  either  to  the  other,  and  to  use,  in  the  manu- 
facture of  the  brad-headed  spike,  Burden's  bending  lever. 

The  consideration  of  the  agreement  is  said  to  have  been  a 
purchase  by  the  defendants  from  the  complainants,  of  an  un- 
divided half  part  of  a  dock  on  the  Hudson  River,  for  $1,500, 
— a  grant  by  the  defendants  to  them  for  the  exclusive  manu- 
facture of  patent  horseshoes, — and  a  mutual  relinquishment 
of  their  counter  claim  to  the  patents  for  making  hook-headed 
spikes  by  a  bending  lever.  It  is  averred,  that  they  had  used 
Burden's  bending  lever  in  the  manufacture  of  such  spikes, 
from  the  date  of  the  agreement,  with  his  knowledge,  without 
objection  by  him  or  by  the  appellants,  and  that  Burden  had 
discontinued  the  suit  against  them.  It  is  not  necessary  to 
state  more  of  the  pleadings.  The  abstract  given  discloses 
what  had  been  the  relations  between  these  parties  for  several 
years  before  this  suit  was  brought,  and  their  views  and  con- 
duct respecting  the  patent  for  the  bending  lever. 

We  will  now  turn  to  the  evidence  in  the  case.  It  shows, 
first,  that  every  allegation  in  the  bill  has  either  been  proved 
or  admitted  by  the  answer  of  the  defendants,  excepting  such 
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as  they  respectively  make  concerDinff  the  agreement  of  the 
14th  October,  1846,  which  will  hereafter  have  our  attention. 
The  letters-patent  obtained  by  Burden,  in  1834,  which  de- 
scribes a  machine  for  making  nails  and  spikes,  is  annexed  as 
an  exhibit  to  the  bill,  and  so  is  that  afterwards  granted  to 
them,  in  1840,  for  his  improvement  on  the  first,  for  making 
hook  or  brad-headed  spikes.  The  answer  admits  that  he  was 
the  inventor  of  the  first,  and  that  he  had  a  patent  for  it.  It 
also  admitted  that  he  obtained  a  patent  for  the  other ;  but  it 
is  denied  that  he  was  the  inventor  of  it.  This  the  defendants 
have  failed  to  prove ;  and,  in  our  opinion,  the  evidence  given 
by  them  on  that  point  rather  serves  to  establish  the  originality 
of  the  invention  than  to  impair  it.  We  think  so,  because  it 
is  uncertain  and  conflicting,  and,  as  our  learned  brother  said 
concerning  it  in  the  court  below,  is  irreconcilable.  The  appel- 
lants stand  upon  that  patent  as  the  first  which  was  granted 
for  the  bending  lever,  and  they  may  well  do  so,  until  other 
evidence  than  that  in  this  record  shall  be  given  to  disprove 
its  originality.  It  is  admitted  that  Burden  assigned  that  pa- 
tent also  to  the  appellants ;  but  it  is  said  to  have  been  fraud- 
ulently done,  and  that  it  was  not  made,  because  Burden  had 
covenanted,  in  his  assignment  to  them  of  his  first  patent,  to 
convey  to  the  appellants  any  improvements  he  might  there- 
after make  upon  that  machine  during  the  time  that  the  patent 
had  to  run.  The  assignment  by  ^Burden  to  the  appel-  i-hoaq 
lants  of  his  patent  for  making  wrought  nails  or  spikes  *- 
is  dated  in  December,  1836,  just  two  years  after  it  was  ob- 
tained. It  contains,  after  the  transferring  clause,  and  in  con- 
nection with  it,  these  words,  ^^with  all  the  improvements 
which  he  hath  made  or  shall  make  in  the  same,  in  any  other 
part  of  the  United  States,  as  the  said  parties  of  the  second 
part  shall  deem  expedient,  during  the  term  for  which  the 
same  are  or  may  be  patented  by  the  said  party  of  the  first 
part."  The  assignment  itself  being  admitted  by  the  defend- 
ants, this,  as  a  part  of  it,  must  also  be  included  in  the  admis- 
sion. It  is,  in  our  opinion,  a  covenant  which  bound  Burden 
to  convey  to  the  appellants  his  improvement  upon  his  machine 
of  the  bending  lever.  Though  the  assignment  of  it  was  not 
made  until  several  years  after  it  was  patented,  the  appellants 
were  equitably  entitled  to  it  before.  Without  something  be- 
sides to  sustain  them,  than  the  delay  in  making  the  assign- 
ment, the  defendants  had  no  ground  for  stating  that  it  was  a 
fraudulent  device  to  overreach  and  defeat  the  agreement 
between  themselves  and  Burden,  of  the  14th  October,  1845. 
The  defendants  also  admit  that  they  were  sued  by  Burden  in 
1842,  for  an  infringement  of  the  rights  secured  to  him  by  his 
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patent  for  the  bending  lever.  That,  though  they  had  resisted 
it,  upon  the  ground  that  Burden  was  not  the  inventor,  the 
jury,  who  tried  the  case  upon  its  merits,  had  returned  a  ver- 
dict against  them  for  the  infringement,  with  $700  damages ; 
and  that  it  was  carried  into  judgment.  This  was  in  the  year 
1848. 

In  November,  1844,  Burden,  believing  that  the  defendants 
were  again  using  his  bending  lever,  for  making  brad-head 
spikes,  brought  against  them  a  oill,  to  enjoin  them  from  doing 
so,  and  asking  for  an  account.  They  had  notice  of  it ;  but, 
from  some  accidental  cause,  they  did  not  appear  to  resist  the 
application,  and  an  injunction  was  granted  until  the  further 
order  of  the  court. 

In  a  few  days,  with  the  view  to  be  released  from  it,  Mr. 
Winslow,  in  behalf  of  himself  and  his  associates,  filed  an  affi- 
davit, with  another  made  by  Thomas  Osgood  and  Israel 
Blanchard.  In  each  of  them,  they  swear  that  the  defendants 
were  not  using  Burden's  invention  in  their  manufacture  of 
hook  or  brad-headed  spikes,  but  that  they  made  them  with 
machinery  altogether  different  in  principle  and  mode  of  oper- 
ation from  that  which  they  were  using  when  Mr.  Burden  sued 
them  in  1842  for  an  infringement  of  his  patent,  and  when  he 
obtained  a  judgment  against  them.  Mr.  Winslow  states,  that 
the  machinery  they  were  then  using,  is  entirely  different  in 
principle  and  operation  from  the  machine  used  by  Burden  in 
making  hook  and  brad-headed  spikes.  Osgood  and  Blanch- 
ard, after  stating  that  they  had  been  in  the  employment  of 
♦2101  *^®  defendants  *for  several  years,  say  that  they  were 
J  well  acquainted  with  the  process  used  by  the  defend- 
ants in  making  hook-headed  spikes,  and  with  that  which  they 
were  using,  when  the  defendants  were  prosecuted  for  an  in- 
fringement of  Mr.  Burden's  patent,  and  that  they  were  well 
acquainted  with  the  improvement  claimed  to  have  been 
invented  by  Burden ;  that  the  machinery  then  used  by  the 
defendants  not  only  differed  from  that  which  they  used  when 
they  were  prosecuted  for  an  infringement  of  Burden's  patent, 
but  also  that  the  process  then  in  use  by  the  defendants,  by 
which  the  hook-head  is  formed,  is  entirely  new  and  different, 
in  principle  and  use,  from  the  bending  lever  described  by 
Burden  in  his  patent.  They  proceed  to  say,  that  Burden^s 
patent,  in  their  opinion,  is  in  no  manner  violated  by  the  man- 
ufacture of  hook-headed  spikes  in  the  mode  in  which  they 
are  now  made  by  the  defendants.  The  process  mentioned  by 
them,  and  by  Mr.  Winslow,  is  not  stated  in  their  affidavits. 
What  it  was,  we  do  not  know  with  certainty. 

These  affidavits  show  the  attitude  in  which  the  defendants 
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put  themselves,  on  the  25th  of  November,  1844,  in  the  suit 
then  pending  with  Burden. 

It  was  this,  that  as  a  defence  against  that  suit,  they  claimed 
the  right  to  manufacture  hook  or  brad-headed  spikes,  by  ma- 
chinery entirely  differing,  in  principle  and  operation,  from 
Burden's  bending  lever  for  the  same  manufacture. 

So  it  continued,  until  the  agreement  of  the  14th  of  October, 
1845,  was  made.  Then,  and  the  day  after,  all  of  the  new  pro- 
cesses mentioned  in  the  affidavits  of  Winslow,  Osgood,  and 
Blauchard,  for  making  brad-headed  spikes,  and  such  as  are 
described  in  the  patents  obtained  by  the  defendants,  were  set 
aside  in  their  factory,  for  Burden's  more  manageable  and 
efficient  bending  lever. 

This  brings  us  to  the  consideration  of  the  agreement.  We 
give  it,  totidem  verbis. 

Agreement,  made  this  fourteenth  day  of  October,  1845, 
between  Henry  Burden  of  the  one  part,  and  Erastus  Corning, 
James  Homer,  and  John  F.  Winslow,  of  the  other  part. 
Whereas,  a  suit  is  now  pending  in  the  Circuit  Court  of  the 
United  States,  in  the  Northern  District  of  New  York,  in  favor 
of  the  said  Henry  Burden,  against  the  said  Corning,  Horner, 
and  Winslow,  arising  out  of  the  alleged  violation  and  infringe- 
ment of  a  patent-right,  claimed  by  said  Burden  for  making  of 
spike,  both  parties  claiming  the  right  to  make  said  spike :  It 
is  now  agreed,  between  the  said  parties,  that  the  said  suit 
shall  be,  and  is  hereby,  discontinued,  each  party  paying  their 
own  costs.  And  it  is  further  agreed  that  the  said  parties  may 
each  hereafter  manufacture  and  vend  spikes,  of  such  kind  and 
^character  as  they  see  fit,  notwithstanding  their  con-  r4Eoii 
flicting  claims  to  this  time.  And  the  said  John  F.  ^ 
Winslow,  claiming  as  patentee,  to  have  the  right  for  the  bene- 
fit of  the  said  Corning,  Horner,  and  himself,  to  manufacture 
the  patent  horseshoe.  And  the  said  Henry  Burden  also 
claiming  such  right  exclusively.  It  is  severally  agreed,  by 
said  Corning,  Horner,  and  Winslow,  that  said  Burden  may 
manufacture  said  patent  horseshoes,  and  that  said  Corning, 
Horner,  and  Winslow,  will  not  manufacture  them.  And  each 
party,  in  consideration  of  the  premises,  hereby  releases  to  the 
other,  or  others,  all  claim,  demand,  and  cause  of  action,  by 
reason  of  any  violation  of  the  patent-rights  claimed  by  them, 
as  aforesaid,  to  the  date  hereof. 

Dated  October  14th,  1846.  H.  Burden. 

It  contains,  besides  its  premises,  which  will  be  seen  are 
not  unimportant  for  the  construction  of  it,  four  substantive 
clauses. 

First,  the  discontinuance  of  the  suit  then  pending  between 
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the  parties,  each  party  to  pay  their  own  costs.  Next,  that 
each  party  might,  thereafter,  manufacture  spike  of  such  kind 
and  character  as  they  see  fit,  notwithstanding  their  conflicting 
claims  to  that  time.  Then  the  concession  by  the  defendants 
to  Burden,  that  he  may  manufacture  the  patent  horseshoes, 
and  that  they  will  not  do  so,  though  they  had  claimed  the 
right  to  make  them,  notwithstanding  Burden's  exclusive  claim 
for  that  purpose.  And  this  is  followed  by  releases  by  each 
party  to  the  other,  of  all  claim,  demand,  and  causes  of  action, 
by  reason  of  any  violation  of  the  patent-rights  claimed  by 
them,  as  aforesaid,  to  the  date  hereof. 

The  defendants  contend  that,  in  virtue  of  this  agreement, 
they  have  a  right  to  use  the  Burden  bending  lever,  upon  their 
spike  machines.  That  it  was  made  for  the  settlement  and 
compromises  of  all  differences  and  claims  then  existing  be- 
tween themselves  and  Burden,  on  account  of  their  counter 
claims  for  making  patent  horseshoes  and  brad-headed  spike. 
And  that  the  consideration  of  the  agreement  on  their  part, 
was,  that  they  had  given  to  these  appellants  fifteen  hundred 
dollars,  for  an  undivided  half  part  of  a  dock  on  the  Hudson 
River ;  had  conceded  to  them  an  exclusive  privilege  to  make 
patent  horseshoes ;  and  that  each  party  had  relinquished  to 
the  other  their  patents  for  making  hook-headed  spikes  by  a 
bending  lever,  so  that  both  might  use  that  of  the  other.  It 
is  further  stated,  by  the  defendants,  that  they  had  fully  per- 
formed their  obligations  of  the  agreement,  and  that  they  had, 
from  the  date  of  it,  used  Burden's  bending  lever,  in  making 
spike,  with  the  knowledge  of  Burden  and  the  appellants, 
without  any  objection  by  either  of  them. 

From  the  premises  of  the  agreement,  it  appears  that  the 
*2121  ^^^  *^  ^  discontinued  was  one  which  Burden  had 
J  brought  against  Corning,  Horner,  and  Winslow,  for  an 
alleged  infringement  of  his  patent  for  making  spike,  each 
party  in  the  suit  claiming  the  right  to  do  so.  What  their 
counter  claims  were,  are  not  given  in  the  agreement.  They 
are,  however,  distinctly  recited  in  the  bill,  and  in  the  answer 
of  the  defendants,  as  they  say  they  existed  at  the  date  of  the 
agreement.  Each  party,  at  that  time,  claimed  a  right  to  make 
brad-headed  spikes  by  different  machines.  Burden's  claim  is 
put  upon  his  patent  for  the  bending  lever.  The  defendants 
denied  that  they  had  infringed  it  by  the  machine  which  they 
had  in  use,  and  swear  that  it  was  different,  in  principle  and 
operation,  from  Burden's  patent  bending  lever.  It  is  also 
said  by  them,  in  their  answer,  that  there  were  differences 
between  them  .as  to  a  patent  for  making  the  horseshoe.  The 
differences,  however,  on  that  account,  were  never  litigated 
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by  the  parties,  and  the  subject  is  only  before  us  because  it 
is  mentioned  in  the  agreement,  and  in  the  answer  of  the 
defendants  in  this  suit. 

Havine  ascertained,  from  the  agreement  itself,  and  from 
the  pleadings  in  this  suit,  what  were  the  conflicting  claims 
between  the  parties  when  the  agreement  was  made,  we  are 
prepared  to  give  our  construction  to  that  clause  of  it,  from 
which  the  defendants  claim  the  right,  or  a  license,  to  use  Bur- 
den's bending  lever  for  making  brad-headed  spikes. 

It  is  in  these  words :  "  And  it  is  further  agreed,  that  the 
said  parties  may  each  hereafter  manufacture  and  vend  spike 
of  such  kind  and  character  as  they  see  fit,  notwithstanding 
their  conflicting  claims  to  this  time  " — ^that  is,  up  to  the  date 
of  the  agreement. 

The  limitation  as  to  time,  clearly  indicates,  as  the  existing 
litigation  between  them  in  the  suit  had  been  the  rights 
claimed  by  both  in  it,  to  manufacture  brad*headed  spike,  with 
a  bending  lever,  operating  differently  in  the  machines  which 
they  were  respectively  using  in  their  factories,  that  each 
thereafter  could  make  and  vend  them,  notwithstanding  the 
claim  made  by  Burden,  in  his  bill,  that  he  had,  by  his  patent, 
the  exclusive  right  to  make  them.  The  words  are,  "  that  the 
said  parties  may  each  hereafter  manufacture  and  vend  spike, 
of  such  kind  and  character  as  they  see  fit."  Burden  had  ob- 
tained at  law  one  verdict  against  the  defendants,  for  a  viola- 
tion of  his  patent,  and  the  suit  then  pending  was  another, 
which  he  had  brought  in  equity,  to  restrain  the  parties  from 
continuing  the  infringement.  They  deny  that  the  judgment 
against  them,  in  the  suit  at  law,  had  settled  the  validity  of 
Burden's  patent.  That  that  question  was  still  open  in  the 
second  suit,  as  they  say  it  is  in  this,  the  third  suit ;  but  in  no 
one  of  them  did  they  ever  claim  the  right  *to  use  Bur-  r«2iQ 
den's  invention  as  such,  or  as  they  now  claim  to  do,  '- 
under  the  agreement,  but  they  claimed,  in  all  of  them,  only  a 
right  to  make  brad-headed  spikes,  by  machinery  which  was 
different,  in  principle  and  operation,  from  Burden's  patent. 
When  the  parties  were  adjusting  a  compromise  of  the  second 
suit,  and  up  to  the  time  when  it  was  done,  Burden  had 
claimed  an  exclusive  ri^ht,  from  his  patent,  to  make  brad- 
headed  spike  with  a  bending  lever.  The  defendants  claimed 
also  that  rieht,  and  it  was  because  they  exercised  it,  that 
Burden  sued  them  for  an  infringement  of  his  patent.  Both 
parties  were  making  brad-headed  spike;  Burden,  under  an 
unquestioned  right,  growing  out  of  his  patent ;  the  defend- 
ants under  a  controvertible  claim,  which  the  suit  was  brought 
to  settle  judicially.     They  had  already  almost  obtained  a 
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monopoly  for  the  supply  of  such  spike  for  the  raUroads  of  the 
country.  It  was  with  the  hope  of  doing  so  entirely,  and  with 
the  expectation  of  dividing  the  spike  business  of  the  United 
States  between  them,  notwithstanding  the  threatening  com- 
petition of  other  persons,  who  claimed  the  right  to  make 
brad-headed  spike,  and  were  making  them  with  a  bending 
lever,  that  Mr.  Burden  and  these  defendants  were  induced  to 
compromise  their  litigation.  It  was  a  mere  matter  of 
interest,  which  actuated  them,  without  any  other  sympathies 
between  them  than  the  disinclination  of  all  persons  to  have 
the  relations  of  social  life  and  of  business  broken  up  b}^  pro- 
tracted litigation.  But  each  party,  business-like,  alive  to  his 
own  interest,  did  not  mean  to  make  any  sacrifice  to  the  other, 
except  such  as  their  common  object  might  require ;  that  was, 
to  drive  all  others  out  of  the  brad-headed  spike  trade.  Bur- 
den had  obtained  one  verdict  against  the  defendants,  for  in- 
fringing his  patent.  He  was  suing  them  for  doing  so  again, 
and  had  obtained  no  injunction  nisi^  to  restrain  them  from 
continuing  it.  They  continued  to  make  spike  with  a  machine, 
alleging  it  to  be  no  infringement  of  their  competitor's  patent. 
That  was  the  point  of  controversy.  It  was  believed,  by  both 
of  them,  that  their  common  interest  required  a  relinquish- 
ment of  it  by  Mr.  Burden,  and  he  made  it,  intending  that 
each  might  thereafter  make  brad-headed  spike  himself,  as  he 
had  a  right  to  do,  from  his  patent,  and  the  defendants,  as 
they  represented  themselves  to  be  doing,  by  the  machine 
which  they  swear  was  different,  in  principle  and  operation, 
from  his,  and  no  infringement  of  it.  Brad-headed  spike 
could  be  made  with  either  of  them,  and  that  being  the  case, 
it  was  agreed  that  each  might  thereafter  manufacture  and 
vend  spike  of  such  kind  and  character  as  they  might  '^  see 
fit "  to  do. 

It  was  admitted,  in  the  argument  of  this  case,  and  had  it 
not  been,  it  is  certain  that  the  agreement  of  October  14, 
*2141  ^^^^^  *dQes  not,  in  terms,  give  to  the  defendants  the 
-I  right  to  use  the  machines  patented  by  Burden  in  1840. 
But,  it  is  said,  it  does  ^ve  that  right  by  implication ;  that 
such  was  the  understanding  and  intention.  And  that  is  in- 
ferred from  matters  in  the  agreement  and  from  a  circum- 
stance out  of  it,  which  are  said  to  determine  its  construction 
in  favor  of  the  claim  made  by  the  defendants  to  use  Burden's 
patent.     We  proceed  to  examine  it. 

In  the  agreement  it  is  said,  '^  Each  party  in  consideration 
of  the  premises,  releases  to  the  other  all  claim,  demand,  and 
cause  of  action,  by  reason  of  any  violation  of  the  patent-rights 
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claimed  by  them,  as  aforesaid,  to  the  date  hereof."    Those 
are  its  words. 

By  the  premises,  of  course,  in  its  use  here,  is  meant  all  of 
the  deed  which  precedes  the  releases,  making  every  part  or 
clause  the  consideration  for  which  the  releases  are  given. 
The  release  is  a  relinquishment  by  both  parties  of  all  claim, 
demand,  and  cause  of  action,  for  the  violation  of  patent- 
rights  claimed  by  them,  to  that  date.  It  is  imperfectly  ex- 
pressed, as  to  the  subject-matters  in  controversy,  which  were 
then  to  be  compromised  as  they  appear  in  the  suit.  That 
such  was  the  intention,  appears  from  the  language  of  the  re- 
lease, it^beine  from  any  violation  of  the  patent-rights  claimed 
by  them.  The  defendants  never  charged  Burden  with  any 
violation  of  any  patent  of  theirs  in  their  pleadings.  They 
make  but  two  claims  :  The  first,  that  they  had  as  good  a  rieht 
to  make  brad-headed  spikes  as  Burden  had,  notwithstanding 
his  suit  agaiinst  them  for  infringing  his  patent ;  and,  as 
patentee,  that  they  had  the  right  to  manufacture  the  patent 
horseshoe,  against  the  exclusive  claim  of  Burden,  under 
his  patent,  to  make  them.  Now,  though  the  release,  as  it  is 
expressed,  may  imply  that  there  had  been  between  the  parties 
other  claims  than  such  as  we  find  in  the  suit  and  in  the 
agreement,  we  think  the  words  in  the  release,  ^^  claimed  by 
them,  as  aforesaid,"  fix  its  meaning  to  what  is  expressed. 
And  if  this  was  not  so,  we  should  say,  without  these  words, 
'^claimed  by  them,  as  aforesaid,"  that  the  general  words 
would  be  restrained  by  the  particular  occasion  of  using  them; 
and  that  its  meaning  is,  that  Burden  releases  to  the  defend- 
ants, for  the  considerations  of  the  agreement,  all  claim  and 
causes  of  action  up  to  that  date,  for  any  violation  of  his 
patent  rights  for  the  horseshoe  and  bendine  lever,  for  which 
they  asserted  a  claim  as  well  as  himself.  T.  Raym.,  899 ;  8 
Mod.,  277 ;  1  Lev.,  286 ;  3  Id.,  278 ;  2  Show.,  47. 

Besides,  the  releases  being  operative  only  up  to  that  date, 
it  is  very  diflBcult  to  admit  that  it  was  meant  to  provide  pro- 
spectively for  the  defendants  to  use  a  particular  machine,  for 
any  *previous  violation  for  which  thev  were  then  to  r^o-i  e 
be  released.  It  is  a  bar  to  any  right  of  action  for  the  ■- 
past  for  the  causes  stated,  and  not  a  limitation  upon  the 
releases  for  any  thing  of  a  like  kind  which  may  be  done  there- 
after. 

But  it  was  also  urged,  that  the  rights  of  the  defendants, 
under  the  agreement,  to  use  Burden's  bending  lever,  might 
be  inferred  from  their  relinquishment  to  the  appellant  of  their 
right  to  make  the  liorseshoe.  The  proofs  in  the  case  dis- 
close, that  Burden  had  obtained,  in  November,  1835,  a  patent 
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for  a  new  and  useful  improvement  in  the  machine  for  making 
horseshoes,  and  that  he  also  patented  another  improvement 
upon  that  in  1843.  In  May,  1844,  Mr.  Horner  and  Mr. 
Winslow  bought  from  ElishaToUes  and  Nathaniel  B.  Gaylord, 
for  $1,000,  a  patent  for  making  or  bending  horseshoes, 
claimed  by  ToUes  as  his  invention,  of  which  Ga5'lord  became 
the  owner  of  afi  undivided  half,  by  assignment  from  Tolles, 
before  the  latter  obtained  his  patent,  in  1834.  In  the  agree- 
ment for  the  purchase  it  is  recited  that,  the  patent  having 
been  lost,  a  new  patent  was  issued  to  Tolles,  in  May,  1844. 
The  view  taken  by  Winslow  and  Horner  of  their  purchase  of 
that  patent  is  shown  by  covenants  in  the  agreement.  It  is 
that,  in  case  it  shall  at  any  time  appear,  by  the  decision  of 
any  court  having  competent  jurisdiction,  that  the  patents  con- 
veyed to  Winslow  and  Horner  were  not  valid  and  effectual 
to  secure  to  them  the  exclusive  privileges  thereby  granted, 
whether  for  the  reason  that  Tolles  was  not  the  original  in- 
ventor of  the  machine,  or  otherwise,  then,  that  the  purchase- 
money  was  to  be  returned  to  Horner  and  Winslow,  with 
interest  from  the  time  it  was  received,  both  Tolles  and  Gay- 
lord  being  only  responsible  for  the  portions  of  the  money  that 
they  might  receive,  Gavlord  guaranteeing  to  the  purchasers 
one  hundred  dollars  oi  the  three  hundred  and  seventy-five 
dollars,  which  it  appears  he  did  receive  from  Mr.  Winslow, 
Gaylord  having,  on  the  same  day,  received  from  him  six  hun- 
dred and  seventy-five  dollars.  Such  was  the  claim  of  the 
defendants  for  a  patent  for  bending  horseshoes,  and  no  more. 
The  defendants  had  the  right  to  buy  such  a  patent  with  an 
undertaking  to  pay  the  expenses  of  a  law  suit,  if  they  pleased 
to  do  so.  And  they  had  a  right  to  use  the  patent  which  they 
bought,  if  it  had  really  been  obtained,  and  was  not  an  in- 
fringement of  another  patent.  But,  having  shown  their  own 
apprehension  of  its  invalidity,  and  provided  that  they  were  to 
lose  nothing  by  it,  in  case  it  should  prove  to  be  the  right, 
which  they  asserted  under  it  in  the  agreement  of  14th  Octo- 
ber, 1845,  can  only  be  viewed  by  us  as  a  relinquishment  of  a 
very  doubtful  claim  to  make  the  patent  horseshoe,  to  the  ex- 
clusive claim  made  by  Burden,  to  make  them  under  his 
patent,  which  formed  an  inducement  with  the  latter  to  enter 
♦2161  ^^^  ^^®  release  contained  *in  that  agreement.  As  to 
^  the  circumstance  out  of  the  agreement,  upon  which  the 
defendants  state  formed  in  fact  the  consideration,  it  is  only 
necessary  to  say,  it  sufficiently  appears  that  the  undivided 
lialf  of  the  dock,  which  they  bought  from  the  appellants,  was 
fully  worth  the  sum  paid  for  it  when  the  purchase  was  made^ 
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and,  therefore,  the  price  given  cannot  be  a  consideration  for 
any  thing  else. 

We  have  so  far  construed  the  agreement  from  what  is  ex- 
pressed in  it,  in  connection  with  the  claims  made  by  the 
parties  in  the  suit  which  Burden  agreed  to  discontinue. 
There  are  other  reasons  which  would  bring  us  to  the  same 
conclusion. 

Though  no  form  lias  been  prescribed,  either  for  assign- 
ments or  patents  or  for  licenses  to  use  them,  we  have  judicial 
decisions  concerning  both  which  are  to  determine  what  lan- 
guage will  make  either,  and  how  they  are  to  be  distinguished 
from  each  other.  The  clause  of  the  agreement  from  which 
the  defendants  wish  it  to  be  inferred  that  they  have  the  right 
to  use  Burden's  bending  lever,  gives  nothing  definitely.  The 
claim  made  by  them  in  their  answer  is  uncertain.  It  is  diffi- 
cult to  distinguish  whether  they  mean  to  claim  by  assignment 
or  by  a  license ;  and  when  it  was  urged,  in  the  argument,  that 
they  did  so  by  license,  it  was  equally  uncertain  whether  they 
did  so  upon  a  claim  which  they  might  assign  or  use  for 
others  who  might  become  owners  in  their  factory,  or  which 
they  could  only  personally  use  without  being  transmissible 
by  them  to  others.  The  difference  is  well  understood.  A 
mere  license  to  a  party,  without  having  his  assigns  or  equiva- 
lent words  to  them,  showing  that  it  was  meant  to  be  assigna- 
ble, is  only  the  grant  of  a  personal  power  to  the  licensees,  and 
is  not  transferable  by  him  to  another.  Curtis  on  Pat.,  §  198 ; 
2  Story,  525,  554.  It  is  true  that,  in  the  argument,  the  claim 
was  for  a  license  to  use  Burden's  bending  lever ;  but  to  what 
extent,  or  where,  or  for  what  time,  was  not  said ;  nor  can  it 
be  collected  from  their  answer.  Such  uncertainties  we  can- 
not affirm  of  an  agreement  which  definitely  states  what  they 
may  do.  Further,  we  cannot  adopt  the  construction  of  the 
agreement  contended  for  by  the  defendants,  because  they 
gave  no  such  consideration  for  such  an  interest  in  Burden's 
patent.  We  do  not  say  an  inadequate  one,  but  no  considera- 
tion. We  can  find  none  in  the  agreement,  nor  any  in  what 
is  said  in  their  answer  to  have  been  a  consideration.  It  has 
already  been  shown,  that  the  dock  bought  by  them  from  the 
appellants  could  not  have  been  any  part  of  a  consideration, 
because  the  proofs  in  the  cause  show  that  their  use  of  it  is  a 
convenience  in  their  business,  and  that  the  interest  which 
they  acquired  in  that  property  was  fully  worth  the  price 
given  by  them  for  it.  In  addition  to  what  has  already  been 
said  ^concerning  the  relinquishment  of  the  horseshoe  r^oiT 
manufacture,  or  that  Burden  might  manufacture  them,  ■- 
and  that  they  would  not,  we  cannot  see  bow  that,  as  a  part 
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of  the  agreement,  can  be  made  by  any  implication  to  mean 
more  than  this, — that  it  was  a  surrender  to  the  exclusive 
claim  of  Burden  to  make  them  of  a  very  equivocal  right  upon 
their  part  to  do  so,  for  the  discontinuance  of  the  pencung 
suit,  for  the  allowance  to  them  to  make  brad-headed  spike, 
which  it  was  the  purpose  of  the  suit  to  prevent,  and  for  the 
releases,  mutually  given  against  anv  future  claim  for  past 
violations  of  the  patent-rights  claimed  b/them  in  their  plead- 
ings. We  think,  from  the  agreement,  that  such  was  the 
intention  of  the  parties  to  it,  notwithstanding  the  declaration 
of  the  defendants  that  it  was  otherwise.  We  do  so,  because 
there  is  no  proof  of  it  in  the  case,  and  because  it  is  not  per- 
mitted to  a  party  to  control  a  written  agreement  by  parol 
testimony  of  declarations  or  conversation,  at  the  time  it  was 
completed  or  before,  which  would  contradict,  add  to,  or  alter 
the  written  agreement,  either  in  the  case  of  a  latent  or  patent 
ambiguity,  though  in  either,  collateral  facts,  and  the  circum- 
stances in  which  the  parties  were  placed  when  the  agreement 
was  made,  may  be  given  in  evidence.  In  the  first  case,  to 
ascertain  something  extrinsic  or  matter  out  of  the  instrument 
where  there  is  no  ambiguity  from  the  language  of  it,  and  in 
the  other  when,  from  defective  terms,  the  intention  of  the 
parties  may  not  be  collected  from  them.  In  this  agreement, 
we  can  see  no  such  ambiguity  of  expression  to  make  it 
doubtful,  or  any  thing  extrinsic  connected  with  it  to  make  it 
uncertain. 

The  proofs  in  this  case  disclose,  that  Burden's  bending 
lever  is  a  valuable  invention.  So  much  so,  that  the  appel- 
lants gave  to  him  for  the  assignment  of  it,  with  its  improve- 
ments, and  for  the  assignment  of  the  horseshoe  patent,  thirty 
per  cent,  upon  the  net  gains  of  the  manufacture  of  both, 
with  a  like  interest  in  the  value  of  all  the  machinery  of  both 
which  might  be  on  hand  when  the  contract  shall  be  at  an  end 
— and  with  the  same  interest  in  all  the  real  estate,  the  addi- 
tions and  improvements  of  it,  which  shall  be  bought  and 
made  out  of  the  earnings  of  the  assigned  machinery,  with 
this  further  stipulation  upon  the  part  of  the  appellant,  that 
his  interest,  as  they  have  been  stated,  should  commence  six 
months  before  the  date  of  his  assignments.  With  such  ad- 
vantages, it  cannot  be  supposed  that  it  was  understood  by 
the  parties  to  the  agreement  of  14th  October,  1845,  that  Bur- 
den meant  to  put  a  rival  establishment  in  possession  of  an 
interest  in  his  patent  equal  to  that  of  the  appellants,  for 
making  brad-headed  spike,  and  that  for  nothing. 

Before  concluding,  we  will  remark,  that  there  is  no  proof 
in  the  cause  to  maintain  the  averment  in  the  answer  oi  the 
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•defendants,  that  they  used  the  bending  lever  of  Bur-  r^oiQ 
den  with  his  knowledge  and  that  of  the  appellants,  *- 
from  the  date  of  the  agreement  until  the  suit  was  brought, 
without  any  objection  or  complaint  from  either  of  them. 

In  every  point  of  view  which  we  can  take  of  this  case,  we 
think  that  the  defendants  have  infringed  the  patent  for  mak- 
ing hook  or  brad-headed  spike  with  Burden's  bending  lever. 
We  shall  direct  the  decree  of  the  court  below  to  be  reversed, 
and  shall  order  a  perpetual  injunction  to  enjoin  the  defend- 
ants from  using  the  machine  with  Burden's  bending  lever  in 
the  manufacture  of  brad-headed  spike,  and  shall  remand  the 
case  to  the  court  below,  with  directions  for  an  account  to  be 
taken  as  is  prayed  for  by  the  appellants. 

Mr.  Chief  Justice  TANEY,  and  Mr.  Justice  NELSON 
dissented. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed, 
with  costs,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  Court,  with  instructions  to  en- 
join the  defendants  perpetually  from  using  the  improved 
machinery  with  the  bending  lever  for  making  hook  and  brad- 
headed  spikes,  patented  to  Henry  Burden,  the  2d  September, 
1840,  and  assigned  to  the  complainant  as  set  forth  in  com- 
plainant's bill,  and  to  enter  a  decree  in  favor  of  the  com- 
plainants, for  the  use  and  profits  thereof,  upon  an  account  to 
be  stated  by  a  master,  under  the  direction  of  the  said  Circuit 
Court,  as  is  prayed  for  by  the  complainant,  and  for  such 
further  proceedings  to  be  had  therein  in  conformity  to  the 
opinion  of  this  court,  as  to  law  and  justice  may  appertain. 


•>•«» 


Horace  C.  Silsby,  Washburn  Rage,  Abel  Downs, 
Henry  Herrion,  and  Charles  D.  Thompson,  v.  Elisha 
Foote. 

Upon  a  trial  in  New  York,  a  juror  became  iU,  and  was  discharged  before  anj 
eiddence  was  giren,  and  before  the  plaintiffs'  counsel  had  concluded  his 
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opening  address.  The  court  ordered  another  juror  to  be  sworn,  and  pro- 
ceeded with  the  trial.  The  defendant  cannot  object  to  this.  It  is  the  prac- 
tice in  New  York,  and  the  Circuit  Court  had  a  right  to  follow  it. 

^^g^  •The  court  having  erroneously  refused  to  allow  the  plaintiff  to  offer  a 
-)  paper  in  evidence  as  a  disclaimer  of  part  of  a  patent,  afterwards 
refused  to  allow  the  defendants  to  offer  the  same  paper  in  evidence  for  tlie 
purpose  of  prejudicing  the  plaintiffs'  rights.  This  last  refusal  was  correct. 
The  reason  given  was  erroneous,  but  this  is  not  a  sufficient  cause  for  I'evers- 
ing  the  judgment. 

The  courts  of  the  United  States  have  not  the  power  to  order  a  non-suit  against 
the  wishes  of  the  plaintiff.^ 

Under  a  notice  given  by  the  defendant,  that  the  invention  claimed  by  the 
plaintiff  was  described  in  Ure's  Dictionary  of  Arts,  Manufactures,  and  Mines, 
and  had  been  used  by  Andrew  Ure,  of  London,  it  was  not  competent  to  give 
in  evidence  a  very  large  book.  The  place  in  the  book  should  have  been 
specified. 

Nor,  under  the  notice,  was  the  book  competent  evidence  that  Andrew  Ure,  of 
London,  had  a  prior  knowledge  of  the  thing  patented.  The  notice  does  not 
state  the  place  where  the  same  was  used. 

One  of  the  specifications  of  the  patent  being  for  a  combination  of  certain  parts 
of  mechanism  necessary  to  produce  tlie  desired  result,  it  was  proper  for  the 
court  to  instruct  the  jury  that  the  defendants  had  not  infringed  the  patent, 
unless  they  had  used  all  the  parts  embraced  in  the  plaintiffs'  combination ; 
and  the  jury  were  to  find  what  those  parts  were,  and  whether  the  defendants 
had  used  them.* 

When  n  claim  does  not  point  out  and  designate  the  particular  elements  which 
compose  a  combination,  bnt  only  declares,  as  it  properly  may,  that  the  com- 
bination is  made  up  of  so  much  of  the  described  machinery  as  effects  a 
particular  result,  it  is  a  question  of  fact  which  of  the  described  parts  essen- 
tial to  produce  that  result,  and  to  this  extent,  not  the  construction  of  the 
claim,  strictly  speaking,  but  the  application  of  the  claim,  should  be  left  to 
the  jury. 

This  case  was  brought  up,  by  writ  of  error,  from  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  New  York.^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Seward^  for  the  plaintiffs  in  error, 
and  by  Mr.  Foote^  in  proper  person,  for  the  defendant  in  error. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 
This  is  an  action  on  the  case  for  the  violation  of  a  patent- 

1  Cited.       Castle    r.    Bullard,    20  v.  Hatch,  Id.,  432.     And   in   such  a 

How.,   183.     S.  P.    Carr  v.    Gale,  3  case  the  plaintiff  cannot  invoke  the 

Woodb.  &  M.,  38;  Boucicault  v.  For,  doctrine   of  mechanical   equivalents. 

6  Blatchf.,  87.  Roberts    v.    Harnden,   2    Cliff.,   500 ; 

•^  S.  P.   McCormack  v.    Talcott,   20  Crompton   v.    Belknap   Mills,   3    Fish. 

How.,    402;      Vance    v.    Campbell,    1  Pat.  Cas.,  536;  Tompkins  v.  Gage,  5 

Black,  427;  Eamesy.  €hdfreti,lVfK\\,,  Blatchf.,  268.     But  the   omission   of 

78 ;  Brooks  v.  Jenkins,  3  McLean,  432 ;  an  incidental  and  unimportant  fea- 

Pitts  V.  Wemple,  0  Id.,  558 ;  Latta  v.  tore,  all  the  others  being  used,  will 

Shaivk,  1  Fish.  Pat.  Cas.,  465;  Lee  v.  not  shield   the   defendant   from   the 

Blandy,  2  Id..  89;  Howe  v.  Abbott,  2  claim  of   infringement.      Conover  v. 

Story,  190 ;  Goodt^ear  v.  Berry,  3  Fish.  Dohrman,  6  Blatchf.,  60. 
Pat  Cas.,  439 ;  Nicholson  Pavement  Co.        *  Reported  below,  1  Blatchf.,  446. 
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right  granted  to  the  defendant  in  error  on  the  26th  day  of 
Aikty,  1842,  for  "a  new  and  useful  improvement  in  regulating 
the  draift  of  stoves."  On  the  trial  in  the  Circuit  Court  for 
the  Northern  District  of  New  York,  the  defendants  took  ex- 
ceptions to  the  rulings  of  the  District  Judge,  who  presided 
at  the  trial,  and  have  brought  the  case  here  by  a  writ  of 
error. 

The  first  exception  shows  the  following  facts :  After  the 
counsel  for  the  plaintiff  had  begun  his  opening  address  to  the 
jury,  a  juror  became  ill,  applied  to  the  court  to  be  discharged, 
and  was  discharged  from  the  panel  on  account  of  physical 
inability  to  sit  on  the  residue  of  the  trial.  Thereupon  the 
court  ordered  another  juror  to  be  drawn  and  sworn,  and  the 
panel  being  thus  full,  the  trial  proceeded,  and  the  plaintiffs' 
counsel  concluded  his  address.  The  {)laintiff  assented  to  this 
proceeding:  the  defendant  objected,  and  excepted  to  the 
order  of  the  court. 

We  think  it  was  not  erroneous  for  the  presiding  Judge  to 
treat  the  physical  inability  of  the  juror  as  simply  creating  a 
vacancy  on  the  panel,  and  proceeding  to  fill  it  in  the  usual 
'W'ay  by  *having  a  twelfth  juror  drawn  and  sworn.  r«ooo 
We  understand  it  to  have  been  the  practice  of  the  '■ 
courts  of  the  State  of  New  York  so  to  treat  such  a  with- 
drawal of  a  juror,  when  the  presiding  Judge  in  his  discretion 
has  thought  proper  to  do  so,  and  under  the  act  of  July  20, 1840, 
(6  Stat,  at  L.,  894,)  the  Circuit  Court  might  properly  con- 
form to  that  practice.  Of  course  it  must  be  confined  to  cases 
like  the  present,  in  which  it  is  apparent  the  party  objecting 
received  no  injury.  The  defendant  cannot  be  supposed  to 
have  been  prejudiced  by  the  failure  of  the  twelfth  juror  to 
hear  a  part  of  the  opening  argument  for  the  plaintiff,  no  evi- 
dence having  been  given,  and  he  did  not  make  known  to  the 
court  that  he  desired  to  attempt  to  exercise  any  right  of 
challenge  of  the  other  eleven  jurors,  to  which  he  might  have 
been  restored  if  any  cause  existed,  and  the  panel  had  been 
treated  as  broken  up.  Rex  v.  Edivards^  4  Taunt.,  309; 
Qreen  v.  Norville^  3  Hill  (S.  C),  262.  In  such  a  case  we 
think  it  rested  in  the  discretion  of  the  court  whether  the 
withdrawal  of  a  juror  should  be  treated  simply  as  occasion- 
ing a  vacancy  on  a  still  existing  panel,  or  as  breaking  up  the 
panel  altogether,  and  it  being  a  matter  of  discretion,  no  error 
could  be  assigned  upon  it,  even  if  there  were  reason  to  be- 
lieve, what  in  this  case  there  is  not,  that  the  discretion  was 
not  wisely  exercised. 

The  next  exception  was  to  the  refusal  of  the  Judee  to 
allow  the  defendant  to  put  in  evidence  to  the  jury  an  indorse' 
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ment  on  the  original  lettei*s-patent.  The  plaintiff  had  pre- 
viously offered  in  evidence  a  duly  certified  copy  of  the  fol- 
lowing disclaimer. 

To   the   Commissioner  of    Patents,  the  petition  of   Elisha 

Foote,  of  Seneca  Falls,  in  the  county  of  Seneca,  and  State 

of  New  York,  respectfully  represents: 

That  your  petitioner  obtained  letters-patent  of  the  United 
States  for  an  improvement  in  regulating  the  draught  of  stoves, 
which  letters-patent  are  dated  on  the  26th  day  of  May,  1842. 
That  he  has  reason  to  believe  that,  through  inadvertence  and 
mistake,  the  claim  made  in  the  specification  of  said  letters- 
patent,  in  the  following  words,  to  wit :  '*  What  I  claim  as  my 
invention  and  desire  to  secure  by  letters-patent,  is  the  appli- 
cation of  the  expansive  and  contracting  power  of  a  metallic 
rod,  by  different  degrees  of  heat,  to  open  and  close  a  damper 
which  governs  the  admission  of  air  into  a  stove,  or  other 
structure  in  which  it  may  be  used,  by  which  a  more  perfect 
control  over  the  heat  is  obtained  than  can  be  by  a  damper  in 
the  flue,"  is  too  broad,  including  that  of  which  your  petitioner 
was  not  the  first  inventor. 

Your  petitioner,  therefore,  hereby  enters  his  disclaimer  to 
so  much  of  said  claim  as  extends  the  application  of  the  ex- 
pansive and  contracting  power  of  a  metallic  rod,  by  different 
♦2211  ^®S'®®^  ^^  *heat,  to  any  other  use  or  purpose  than 
J  that  of  regulating  the  heat  of  a  stove,  in  which  such 
rod  shall  be  acted  upon  directly  by  the  heat  of  the  stove  or 
the  fire  which  it  contains ;  such  disclaimer  is  to  operate  to 
the  extent  of  the  interest  in  said  letters-patent  vested  in  your 
petitioner,  who  has  paid  ten  dollars  into  the  treasury  oi  the 
United  States,  agreeably  to  the  act  of  Congress  in  that  case 
made  and  provided.  Eltsha  Foote. 

Witnesses — Morris  Newton,  Edwin  L.  Baltink. 

The  defendants  objected  upon  the  ground  that  the  instru- 
ment did  not  state  "  the  extent  of  his  interest  in  such  patent." 
5  Stat,  at  L.,  193,  §  7.  The  court  sustained  the  objection, 
and  refused  to  permit  the  instrument  to  be  read  by  the  plain- 
tiff as  a  disclaimer.  At  a  subsequent  stage  of  the  trial  the 
defendant  offered  to  read  to  the  jury  a  copy  of  this  instrument 
indorsed  on  the  original  letters-patent,  not  as  a  disclaimer 
under  the  act  of  Congress  above  referred  to,  but  as  a  confes- 
sion by  the  plaintiff  that  he  was  not  the  original  and  first 
inventor  of  a  part  of  the  thing  patented.  The  plaintiff 
objected,  because  the  indorsement  on  the  letters-patent  was 
not  in  his  handwriting,  nor  signed  by  him,  and  the  defendants 
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had  already  caused  a  duly  certified  copy  of  the  same  instru- 
ment to  be  rejected.     The  court  sustained  the  objection. 

We  are  of  opinion  the  court  erred  in  not  allowing  the  plain- 
tiff to  put  this  instrument  in  evidence  as  a  disclaimer,  under 
the  7th  section  of  the  act  of  March  3, 1837.  5  Stat,  at  L.,  193. 
This  section  authorizes  not  only  the  patentee,  but  his  execu- 
tors, administrators,  and  assigns,  whether  of  the  whole  or  of 
a  sectional  interest  in  the  patent,  to  make  disclaimer,  '^stating 
therein  the  extent  of  his  interest  in  such  patent."  This  instru- 
ment states  that  the  plaintiff  was  himself  the  patentee,  and 
having  thus  shown  a  grant  to  himself  of  the  whole  interest, 
it  is  silent  respecting  a  transfer  of  any  part  of  it.  The  fair 
implication  is  that  he  still  owns  the  whole ;  and  this  implication 
is  sufScient  without  an  express  declaration  that  he  had  parted 
with  no  interest.  It  has  been  argued  that  the  words  "  such 
disclaimer  is  to  operate  to  the  extent  of  the  interest  vested  in 
your  petitioner,"  imply  that  he  had  not  the  whole  title.  But 
the  interest  previously  described  as  vested  in  him  was  the 
entire  title  as  patentee,  and  this  reference  to  that  interest, 
accompanied  by  a  declaration  that  the  disclaimer  was  intended 
to  operate  upon  it  to  its  whole  extent,  strengthens,  rather 
than  weakens  the  implication  that  he  owned  the  whole  patent. 
This  being  so,  it  follows,  that  when  the  defendants  offered  to 
put  a  copy  of  the  instrument  in  evidence,  not  as  a  disclaimer, 
but  as  a  confession  of  the  defendant,  to  prejudice  his  rights, 
it  was  properly  rejected.  It  is  true  the  rejection  of  the  evi- 
dence was  placed  on  a  different  *ground  by  the  Judge  r«ooo 
below.  But  if  the  defendants  were  not  deprived  of  '- 
any  right  by  the  rejection  of  the  evidence,  it  is  not  cause  for 
reversing  the  judgment  that  an  erroneous  reason  was  given 
for  rejecting  it ;  and  they  were  not  deprived  of  any  right,  if 
the  paper  was  not  legal  evidence  upon  the  particular  point 
for  which  alone  it  was  offered,  or  if  its  reception,  accompanied 
by  proper  instructions  to  the  jury  concerning  its  legal  effect, 
must  necessarily  have  assisted  the  opposite  party. 

The  next  exception  is  to  the  refusal  of  the  Judge  to  order 
a  nonsuit.  But,  as  it  has  been  repeatedly  decided  that  the 
courts  of  the  United  States  have  no  power  to  order  a  peremp- 
tory nonsuit,  against  the  will  of  the  plaintiff,  it  is  not  neces- 
sary to  examine  the  grounds  of  the  motion.  Doe  v.  Chymes 
et  al,  1  Pet.,  469 ;  D'  Wolf  v.  Babaud  et  al.,  1  Pet.,  476 ; 
Crane  v.  Morris  et  ah,  6  Pet.,  598. 

In  the  course  of  the  trial,  the  defendants  offered  to  put  in 
evidence  two  articles  contained  in  Ure's  Dictionary  of  Arts, 
Manufactures,  and  Mines,  to  prove  that  the  patent  declared 
on  was  not  valid.    The  plaintiff  objected,  and  the  evidence 
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was  excluded.  It  is  incumbent  on  the  defendants  to  show 
their  right  to  introduce  this  evidence.  To  do  so,  they  rely 
on  the  fifteenth  section  of  the  act  of  July  4th,  1836.  5  Stat, 
at  Large,  123.  This  section  enables  the  defendant,  in  any 
action  on  the  case  founded  on  letters-patent,  to  give  in  evi- 
dence, under  the  general  issue,  any  special  matter  of  which 
notice  in  writing  may  have  been  given  to  the  plaintiff,  or  his 
attorney,  thirty  days  before  the  trial,  tending  to  prove  among 
other  things,  that  the  patentee  was  not  the  original  and  first 
inventor  of  the  thing  patented,  or  of  some  substantial  and 
material  part  thereof  claimed  as  new,  or  that  it  had  been 
described  in  some  public  work  anterior  to  the  supposed  dis- 
covery thereof  by  the  patentee ;  and  whenever  the  defendant 
relies,  in  his  defence,  on  the  fact  of  a  previous  invention, 
knowledge,  or  use  of  the  thing  patented,  he  is  required  to 
state,  in  his  notice  of  special  matter,  the  names  and  places  of 
residence  of  those  whom  he  intends  to  prove  possessed  a  prior 
knowledge  of  the  thing,  and  where  the  same  had  been  used.^ 
The  notice  given  in  this  case  was  as  follows : 

"  The  patentee  was  not  the  original  and  first  inventor  or 
discoverer  of  a  substantial  and  material  part  thereof,  claimed 
as  new.  That  it  had  been  described  in  a  public  work,  called 
'  lire's  Dictionary  of  Arts,  Manufactures,  and  Mines/  anterior 
to  the  supposed  invention  thereof  by  the  patentee ;  and  also, 
had  been  in  public  use  and  known  before  that  time,  and  used 
by  Andrew  lire  of  London,  the  late  M.  Bonnemair,  of  Paris, 
and  George  H.  McClary,  of  Seneca  Falls,  New  York." 

Ure's  Dictionary  contains  upwards  of  thirteen  hundred 

*2231  P^S®^»  **"^  ^^^  articles  which  the  defendants  offered 
J  to  read  were  entitled  "Thermostad"  and  "Heat  Regu- 
lator." The  first  question  is,  whether  this  was  a  sufficient 
notice  of  the  special  matter,  tending  to  prove  that  the  thing 
patented,  or  some  substantial  part  thereof,  claimed  as  new, 
had  been  described  in  a  printed  publication.  We  are  of 
opinion  it  was  not.  The  act  does  not  attempt  to  prescribe 
the  particulars  which  such  a  notice  shall  contain.  It  simply 
requires  notice.  But  the  least  effect  which  can  be  allowed 
to  this  requirement  is,  that  the  notice  should  be  so  full  and 
particular  as  reasonably  to  answer  the  end  in  view.  This 
end  was  not  merely  to  put  the  patentee  on  inquiry,  but  to 
relieve  him  from  the  necessity  of  making  useless  inquiries 
and  researches,  and  enable  him  to  fix  with  precision  upon 
what  is  relied  on  by  the  defendants,  and  to  prepare  himself 
to  meet  it  at  the  trial.     This  highly  salutary  object  should  be 

1  CiTBD.     Blanchard  t.  Putnam,  8  WaU.,  428. 
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kept  in  view,  and  a  corresponding  disclosure  exacted  from 
the  defendant  of  all  those  particulars  which  he  must  be  pre- 
sumed to  know,  and  which  he  may  safely  be  required  to  state, 
without  exposing  him  to  any  risk  of  losing  his  rights.  Less 
than  this  would  not  be  reasonable  notice,  and,  therefore, 
would  not  be  such  a  notice  as  the  act  must  be  presumed  to 
have  intended. 

Kow,  we  do  not  perceive  that  the  defendants  would  be 
exposed  to  the  risk  of  losing  any  right,  by  requiring  them  to 
indicate,  in  their  notice,  what  particular  things,  described  in 
the  printed  publication,  they  intended  to  aver  were  substan- 
tially the  same  as  the  thing  patented.  This  they  might  have 
done,  either  by  reference  to  pages,  or  titles,  and  perhaps  in 
other  ways,  for  the  particular  manner  in  which  the  things 
referred  to  are  to  be  identified,  must  depend  much  upon  the 
contents  of  the  volume,  and  their  arrangement.  It  has  been 
urged  that  a  defendant  may  not  have  access  to  the  book  in 
season  for  the  notice.  But  it  must  be  remembered  that,  some 
considerable  time  before  it  is  necessary  to  give  such  a  notice, 
the  defendant  has  begun  to  use  the  thing  patented,  which, 
primdfacie^  he  has  no  right  to  use,  and  it  would  seem  to  be 
no  injustice,  or  hardship,  to  expect  him,  before  he  begins  to 
infringe,  to  ascertain  that  the  patentees'  title  is  not  valid,  and 
if  its  invalidity  depends  on  what  is  in  a  public  work,  that  he 
should  inform  himself  what  that  work  contains,  and,  conse- 
quently, how  to  refer  to  it.  We  do  not  think  it  necessary  so 
to  construe  this  act,  designed  for  the  benefit  of  patentees,  as 
to  enable  the  defendant  to  do,  what  we  fear  is  too  often  done, 
to  infringe  first,  and  look  for  defences  afterwards. 

Nor  does  a  notice,  that  somewhere,  in  a  volume  of  thirteen 
hundred  pages,  there  is  something  which  tends  to  prove  that 
the  thing  patented,  or  some  suDstantial  and  material  part 
thereof  *clainied  as  new,  had  been  described  therein,  r^^oA 
relieve  the  patentee  from  the  necessity  of  making  fruit-  L 
less  researches,  or  enable  him  to  fix  with  reasonable  certainty 
on  what  he  must  encounter  at  the  trial.  Upon  this  ground, 
therefore,  the  exception  cannot  be  supported. 

But,  it  is  further  urged  that  the  book  ought  to  have  been 
admitted  as  evidence;  that  Andrew  Ure,  of  London,  had  a 
prior  knowledge  of  the  thing  patented.  This  view  cannot 
be  sustained.  For,  although  the  name  of  Andrew  Ure,  of 
London,  is  contained  in  the  notice  of  persons  who  are  alleged 
to  have  had  this  prior  knowledge,  yet  the  defendants  have 
not  brought  themselves  within  the  act  of  Congress,  because 
the  notice  does  not  state  "where  the  same  was  used,"  by 
Andrew  Ure.     Besides,  inasmuch  as  the  same  section  of  the 
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statute  provides  that  a  prior  invention  in  a  foreign  country 
shall  not  avoid  a  patent,  otherwise  valid,  unless  the  foreign 
invention  had  been  described  in  a  printed  publication,  the 
defendants  are  thrown  back  upon  that  clause  of  the  act  which 
provides  for  that  defence,  arising  from  a  printed  publication, 
which  has  already  been  considered. 

The  next  exception  was  to  the  charge  of  the  presiding 
Judge  to  the  jury.  The  defendants  requested  the  Judge  to 
charge  the  jury,  3d,  that  it  was  erroneous  to  consider  as  con- 
stituent parts  of  the  combination  claimed  by  the  plaintiff  only 
those  points  which  were  requisite  to  the  operation  of  opening 
and  closing  the  damper ;  but  that,  on  the  contrary,  the  jury 
must  consider  as  constituent  parts  of  the  combination  all  the 
parts  of  the  machine,  as  described  in  the  specification,  by 
which  the  regulation  of  the  heat  of  a  stove,  or  the  other 
structures,  is  effected. 

4.  That  the  index  is  a  constituent  part  of  the  combination 
patented  by  the  plaintiff. 

5.  That  the  detaching  process  of  the  lever  is  a  constituent 
part  of  the  combination  patented  by  the  plaintiff. 

6.  That  the  pendulum  is  a  constituent  part  of  the  com- 
bination. 

And,  in  this  connection, 

7.  That  if  the  defendants  do  not  use  all  the  constituent 
parts  of  the  combination  patented  by  the  plaintiff,  a  verdict 
must  be  rendered  for  the  defendants. 

As  to  the  2d,  8d,  4th,  5th,  6th,  and  7th  of  the  instructions 
prayed  for  by  the  defendants,  the  Judge  charged  the  jury, 
that  it  was  true  as  insisted  by  the  defendants'  counsel,  that 
the  third  article  of  the  summary  of  the  plaintiff's  specification, 
on  which  alone,  if  at  all,  he  was  entitled  to  recover,  was  for  a 
combination ;  and  unless  it  appeared  by  the  evidence  that  the 
defendants  had  used  all  the  parts  of  the  plaintiffs  stove  em- 
braced in*  such  combination,  he  was  not  entitled  to  recover. 
*225"1  '^^^^  ^^®  •'combination  claimed  in  the  article  in  ques- 
-'  tion  was  of  such  parts  of  the  mechanism  described  in 
the  specification  as  are  necessary  to  regulate  the  heat  of  the 
stove.     And  unless  it  appeared  by  the  evidence  that  some 

Sarts  of  the  mechanism,  not  shown  to  have  been  used  by  the 
efendants,  were  necessary  to  perform  that  ofiice,  or  that, 
according  to  the  just  construction  of  the  specification,  such 
parts  were  intended  to  be  claimed  by  the  plaintiff  as  a  part 
of  auch  combination,  they  are  not  to  be  considered  as  em- 
braced within  it.  That  inasmuch  as  by  the  fourth  article  of 
the  plaintiff's  summary,  he  made  a  distinct  and  separate  claim 
to  what  had  been  called  the  detaching  apparatus,  there  seemed 
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to  be  good  reason  to  infer  that  it  was  not  his  intention  to 
claim  this  in  the  third  article  as  a  part  of  the  combination 
therein  mentioned.  But  the  Judge  observed,  that  the  ques- 
tion relative  to  the  extent  of  the  combination,  bad  been 
treated  by  the  defendants'  counsel  as  a  question  of  fact,  and 
he  had  no  disposition  to  withdraw  it  from  the  consideration 
of  the  jury;  and  he  therefore  submitted  it  to  the  jury  to 
decide,  from  the  evidence,  whether  the  parts  of  the  mecha- 
nism described  in  the  specification,  which  were  not  shown  to 
have  been  used  by  the  defendants,  were  necessary  to  regulate 
the  heat  of  the  stove  ;  and  instructed  the  jury  that  if  they 
should  so  find,  the  defendants  would  be  entitled  to  a  verdict. 
And  the  Judge  refused  to  charge  otherwise  in  relation  to  such 
instructions,  or  any  of  them. 

To  this  charge  and  refusal  of  the  Judge,  as  the  2d,  8d,  4th, 
5th,  6th,  and  7th  of  the  instructions  prayed  by  the  defend- 
ants, the  defendants'  counsel  then  and  there  excepted. 

The  substance  of  the  charge  is,  that  the  jury  were  in- 
structed by  the  Judge,  that  the  third  claim  in  the  specifica- 
tion was  for  a  combination  of  such  parts  of  the  described 
laechanism  as  were  necessary  to  regulate  the  heat  of  the 
stove;  that  the  defendants  nad  not  infringed  the  patent, 
unless  they  had  used  all  the  parts  embraced  in  the  plaintiff's 
combination  ;  and  he  left  it  to  the  jury  to  find  what  those 
parts  were,  and  whether  the  defendants  had  used  them. 

We  think  this  instruction  was  correct.  The  objection 
made  to  it  is,  that  the  court  left  to  the  jury  what  was  matter 
of  law.  But  an  examination  of  this  third  claim,  and  of  He 
defendants'  j)rayers  for  instruction,  will  show  that  the  Judge 
left  nothing  but  matter  of  fact  to  the  jury.  The  constructic  n 
of  the  claim  was  undoubtedly  for  the  court.  The  court 
rightly  construed  it  to  be  a  claim  for  a  combination  of  such 
of  the  described  parts  as  were  oon^bined  and  arranged  for  the 
purpose  of  producing  a  particular  f  fTect,  viz.,  to  regulate  the 
heat  of  a  stove.  This  was  in  accordance  with  the  defendants' 
third  prayer.  But  the  defendants  also  desired  the  Judge  to 
instruct  the  jury  that  the  *index,  the  detaching  process,  r  *226 
and  the  pendulum,  were  constituent  parts  of  this  com-  *■ 
bination.  How  could  the  Judge  know  this  as  matter  of  law? 
The  claim  is  in  these  words:  "I  also  claim  the  combination, 
above  described,  by  which  the  regulation  of  the  heat  of  the 
stove,  or  other  structure  in  which  it  may  be  used,  is  effected." 
The  writing  which  the  Judge  was  to  construe,  calls  for  all 
such  elements  of  the  combination  as  are  actually  employed 
to  effect  the  regulation  of  the  heat,  according  to  the  plan  of 
the  patentee,  described  in  the  specification,  and  it  therefore 
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became  a  question  for  the  jury,  upon  the  evidence  of  experts, 
or  an  inspection  by  them  of  the  machines,  or  upon  both,  what 
parts  described  did  in  point  of  fact  enter  into,  and  constitute 
an  essential  part  of  this  combination.  When  a  claim  does 
not  point  out  and  designate  the  particular  elements  which 
compose  a  combination,  but  only  declares,  as  it  properly  may, 
that  the  combination  is  made  up  of  so  much  of  the  described 
machinery  as  effects  a  particular  result,  it  is  a  question  of 
fact  which  of  the  described  parts  are  essential  to  produce  that 
result ;  and  to  this  extent,  not  the  construction  of  the  claim, 
strictly  speaking,  but  the  application  of  the  claim,  should  be 
left  to  the  jury.  The  deiendants  themselves  so  treat  this 
matter  in  their  third  prayer,  and  we  are  satisfied  the  Judge 
did  not  err  in  so  treating  it. 

The  defendants'  counsel  exhibited  to  the  court  the  models 
of  the  machines  of  the  defendants  and  the  plaintiff,  for  the 
purpose  of  satisfying  the  court  the  jury  must  have  understood 
they  were  at  liberty  to  construe  the  claim,  and  that  they  did 
in  truth  so  construe  it,  as  to  exclude  fi'om  the  combination 
claimed  by  the  plaintiff,  what  is  called  the  detaching  process. 
But  we  can  draw  no  such  inference  from  an  examination  of 
those  models.  And  while  we  do  not  think  it  proper  to  express 
any  opinion  on  what  is  really  a  matter  of  fact,  yet  we  think 
it  pertinent  to  say,  that  an  examination  of  the  models  has 
satisfied  us  that  a  jury  might  fairly  come  to  the  conclusion 
that  the  defendants  did  use  a  detaching  process,  not  substan- 
tially different  from  the  plaintiff's,  and  occupying  in  their 
combination  the  same  place,  and  answering  substantially  the 
same  purpose,  as  the  plaintiffs  detaching  process  does  in  his 
combination ;  and  therefore  we  can  draw  no  inference  such 
as  is  contended  for. 

We  have  examined  all  the  exceptions,  and  no  one  being 
found  tenable,  the  judgment  is  afiSrmed. 

Mr.  Justice  McLEAN  dissented. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
*2271  ^^^^'^®^'^  *District  of  New  York,  and  was  argued  by 
J  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged,  by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs  and  interest  until  the  same  is  paid,  at  the 
same  rate  per  annum  that  similar  judgments  bear  in  the  courts 
of  the  State  of  New  York. 
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£.  P.  Calkin  asj>  Samuel  Jones,  trading  under  the 
Firm  and  Style  of  E.  P.  Calkin  and  Company,  Plain- 
tiffs IN  error,  v.  James  H.  Cocke. 

The  State  of  Texas  was  admitted  into  the  Union  on  the  29th  of  December, 

1846,  (9  Stat  at  Large,  108,)  and  from  that  day  the  laws  of  the  United 

States  were  extended  over  it. 
Consequently,  on  the  90th  of  January,  1846,  the  revenue  laws  of  Texas  were 

not  in  force  there,  and  goods  seized  for  a  non-compliance  with  those  laws, 

were  illegally  seized.^ 

This  case  was  brought  up  by  writ  of  error  from  the  Supreme 
Court  of  Errors  and  Appeals  tor  the  State  of  Texas,  under  the 
25th  section  of  the  Judiciary  Act. 

Calkin  and  Company  were  merchants  of  the  county  of  Gal- 
veston, Texas,  and  Cocke  was  collector  of  Galveston  under 
the  Republic  of  Texas. 

By  a  joint  resolution  of  Congress,  approved  on  the  Ist  of 
March,  1845,  the  President  of  the  United  States  was  author- 
ized to  submit  one  of  two  alternative  propositions  to  the 
Republic  of  Texas,  as  an  overture  for  he;*  admission  as  a  St^te 
into  the  Union.  One  of  these  contemplated  the  completion 
of  this  measure  and  the  adjustment  of  its  terms,  by  legisla- 
tion, and  the  other  by  negotiation.  The  President  selected 
the  former,  and  presented  to  Texas  the  proposals  contained  in 
the  first  and  second  sections  of  tlie  said  resolutions.  The  first 
section  declared  "that  Congress  doth  consent  that  the  Terri- 
tory of  Texas  may  be  erected  into  a  State,  to  be  called  the 
State  of  Texas,  with  a  republican  form  of  government,  to  be 
adopted  by  the  people  of  said  Republic,  by  deputies  in  con- 
vention assembled,  with  the  consent  of  the  existing  govern- 
ment, in  order  that  the  same  may  be  admitted  as  one  of  the 
States  of  this  Union." 

And  the  second  section  declares  that  this  consent,  on  the 
part  of  the  United  States,  was  given  upon  several  conditions, 
one  of  which  required  the  constitution,  which  was  to  be  framed 
by  the  Convention,  to  be  transmitted,  with  the  proper  evi- 
dences of  its  adoption  by  the  people  of  the  said  Republic  of 
Texas,  to  the  President  of  the  United  States,  to  be  laid  before 
the  *Congres8  of  the  Union  for  its  final  action,  on  or  r«228 
before  the  firet  day  of  January,  one  thousand  eight  ^ 
hundred  and  forty-six.  This  consent,  with  the  conditions  on 
which  it  was  given,  was  communicated  to  the  Republic  of 
Texas,  and  in  the  course  of  the  following  summer  and  autumn 

^  See  note  to  Benner  y.  Porter,  0  How.,  286. 
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the  people  of  Texas,  by  deputies  in  Convention  assembled, 
with  the  consent  of  the  then  existing  government,  erected,  it 
into  a  new  State,  with  a  republican  form  of  government,  as 
shown  by  the  constitution  then  adopted  by  them  for  its  gov- 
ernment, and  declared  and  ordained  that  they  accepted  the 
proposal  contained  in  the  resolutions  just  spoken  of,  and  as- 
sented to  the  conditions  on  which  it  was  made.  The  consti- 
tution adopted  by  the  people  of  Texas,  with  the  evidence  of 
its  adoption,  and  of  their  acceptance  of  the  proposal  made  by 
Congress,  and  their  assent  to  the  conditions  with  which  it  was 
accompanied,  was  laid  before  Congress  at  the  opening  of  the 
session  of  1845-6,  and  on  the  29th  of  December,  1845,  the 
Congress  of  the  United  States,  after  taking  cognizance  of  the 
acceptance  of  the  proposal  and  of  the  conditions  annexed  to 
it  by  the  people  of  Texas,  and  of  the  constitution  adopted  by 
them,  declared  that  the  State  of  Texas  ^^  shall  be  one,  and  is 
hereby  declared  to  be  one,  of  the  United  States  of  America," 
&c. 

This  constitution  of  Texas,  thus  adopted  by  that  State  and 
laid  before  Congress,  contained,  amongst  others,  the  following 
provisions.  By  the  first  section  of  the  twelfth  article  of  the 
said  constitution,  it  was  declared  that  "  all  process  which  shall 
be  issued  in  the  name  of  the  Republic  of  Texas,  prior  to  the 
organization  of  the  State  government  under  this  constitution, 
shall  be  as  valid  as  if  issued  in  the  name  of  the  State  of 
Texas."  In  the  second  section  of  the  same  article  it  was 
provided,  that  "all  criminal  prosecutions  or  penal  actions 
which  shall  have  arisen  prior  to  the  organization  of  the 
State  government  under  this  constitution,  in  any  of  the 
courts  of  the  Republic  of  Texas,  shall  be  prosecuted  to  judg- 
ment and  execution  in  the  name  of  the  State,"  &c.  The 
sixth  section  contained  a  provision  that  if  it  should  appear, 
on  the  second  Monday  .of  November,  1845,  from  the  returns, 
that  a  majority  of  the  votes  polled  of  the  people  of  Texas 
were  given  for  the  adoption  of  the  constitution,  the  President 
should  make  proclamation  of  that  fact,  and  thenceforth  the 
constitution  was  ordained  and  established  as  the  constitution 
of  the  State,  to  go  into  operation,  and  be  of  force  and  eflPect, 
from  and  after  the  organization  of  the  State  government 
under  the  said  constitution.  By  section  ten,  it  was  declared 
"  that  the  laws  of  this  Republic  relative  to  the  duties  of  offi- 
cers, both  civil  and  military,  of  the  same,  shall  remain  in  full 
force,  and  the  duties  of  their  several  offices  shall  be  per- 
*2291  ^^^°^®^  ^^  conformity  with  the  existing  laws,  until  the 
^  organization  of  the  ^government  of  the  State  under 
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this  constitution,  or  until  the  first  day  of  the  meeting  of 
the  legislature,"  &c. 

On  the  same  day  that  Congress  declared  that  Texas  shall 
be  and  is  hereby  declared  to  be  one  of  the  United  States,  viz. 
on  the  29th  of  December,  1846,  (9  Stat,  at  L.,  108,)  Congress 
passed  an  act  extending  the  laws  of  the  United  States  over 
Texas,  and  declaring  them  to  have  full  force  and  effect  within 
the  State.  It  provided  also  for  the  establishment  of  a  court 
of  the  United  States,  with  its  necessary  officers.  And  on  the 
31st  of  December,  1845,  another  law  was  passed,  constituting 
Texas  a  collection  district,  and  making  Galveston  a  port  of 
entry. 

The  Legislature  of  Texas  did  not  meet,  nor  was  the  State 
government  completely  organized  under  its  new  constitutidn, 
until  the  16th  of  February,  1846. 

On  the  30th  of  January,  1846,  Calkin  and  Company  im- 
ported into  Galveston,  from  New  Orleans,  a  large  amount  of 
merchandise,  principally  the  growth  and  manufacture  of  the 
United  States. 

These  goods  were  seized  by  Cocke,  claiming  one  thousand 
dollars  as  duty,  under  the  revenue  laws  of  Texas.  Calkin 
and  Company  protested  against  this,  and  demanded  that  the 
goods  should  be  delivered  to  them  in  accordance  with  an  act 
of  Congress  of  the  United  States,  of  the  31st  December,  1845, 
and  of  a  circular  of  the  Secretary  of  [the]  Treasury  of  the 
United  States,  of  9th  January,  1846,  declaring  that  "  vessels 
and  their  cargoes  arriving  in  any  port  of  the  State  of  Texas, 
either  from  a  foreign  port,  or  a  port  in  any  other  State  or 
Territory  of  the  United  States,  are  to  be  placed  on  a  similar 
footing  with  vessels  and  their  cargoes  arriving  at  ports  in  any 
of  the  States  of  the  Union." 

On  the  trial  or  the  case  in  the  District  Court  of  the  State 
of  Texas,  on  the  5th  of  January,  1847,  a  judgment  was  ren- 
dered therein  in  favor  of  plaintiffs,  restraining  the  defendant 
from  claiming  any  duties  on  the  merchandise,  and  condemning 
him  to  pay  to  the  plaintiffs  the  sum  of  two  hundred  and  fifty 
dollars,  the  damages  assessed  by  the  jury,  as  damages  for  the 
unlawful  detention  of  the  merchandise,  and  the  costs  of  the 
suit.  From  this  judgment  a  writ  of  error  was  prosecuted  to 
the  Supreme  Court  of  Texas,  and  by  that  tribunal  the  judg- 
ment was  reversed,  and  one  given  in  favor  of  the  defendant 
for  the  sum  of  nine  hundred  and  sixteen  dollars,  the  amount 
of  duties  unpaid,  and  the  amount  of  costs  expended  in  and 
about  the  suit. 

A  writ  of  error  brought  this  judgment  up  to  this  court. 
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The  case  was  argued,  in  printed  arguments,  by  Mr,  Miles 
Taylor^  for  the  plaintiff  in  error,  and  Mr.  Harris^  for  the  de- 
fendant in  error. 

♦9^01  *-^^'  Taylor^  after  reciting  the  laws  and  other  pro- 
^  ceedings  relating  to  annexation,  continued : 

Now  it  is  an  undoubted  truth,  that  when  a  proposition, 
made  by  one  party  to  another,  is  accepted  as  made,  there  is, 
from  the  instant  of  the  acceptance,  a  valid  contract,  which 
from  that  moment  is  obligatory  upon  both,  and  must,  to  the 
full  extent  of  its  provisions,  thereafter  regulate  the  respective 
rights  and  obligations  of  the  respective  parties.  Here  the 
proposition  was,  that  Texas  should  be  admitted  a  member  of 
the  Union,  on  her  compliance  with  certain  terms  and  condi- 
tions. She  complied  with  the  terms  and  conditions,  and  ac- 
cepted the  proposition,  and  the  Congress,  in  which  the  power 
to  admit  was  vested,  admitted  her  as  a  State  into  the  Union, 
and  on  the  29th  day  of  December,  1845,  declared  that  she  "  is 
one  of  the  United  States."  Was  she  not  so?  I  believe  she 
was,  and  that  whilst  this  necessarily  results  from  the  terms 
of  the  proposition  to  admit  her  into  the  Union,  and  of  its 
acceptance,  it  is  further  shown  by  the  action  of  Texas  herself. 

Texas  regarded  the  contract  for  her  admission  into  the 
Union  as  complete,  when  she  had  given  her  assent  to  the 
proposition  submitted  to  her  in  relation  to  it,  and  had  ac- 
ceded to  the  specified  conditions.  This  is  at  once  evident 
from  the  fact  that  immediately  after  her  assent  was  given,  she 
called  on  the  Executive  of  the  United  States  to  employ  the 
military  force  of  the  nation  to  protect  her  from  hostilities 
threatened  by  Mexico.  I  have  not  the  public  documents  be- 
fore me,  so  as  to  be  able  to  refer  to  the  precise  date  of  this 
application.  It  was  made,  however,  some  time  before  the 
meeting  of  Congress,  in  the  autumn  of  1845,  and  was  based 
upon  the  obligation  imposed  on  the  national  government  by 
the  Constitution,  of  exercising  its  power  to  protect  every 
member  of  the  confederacy  from  invasion.  That  this  con- 
struction given  by  Texas  to  the  effect  of  her  acceptance  of 
the  proposition  submitted  to  her  is  correct,  cannot  be 
doubted.  The  contract  was  complete  from  the  time  of  her 
acceptance.  She  was  entitled,  from  that  moment,  to  all  the 
advantages  growing  out  of  it,  and  was  subject  to  all  the 
burdens  resulting  &om  it.  It  is  true,  there  was  a  new  state 
of  things  created,  not  contemplated  by  the  existing  laws,  and 
that  some  action  on  the  part  of  Congress  was  necessary  to 
give  effect  to  the  new  rights  and  obligations,  and  to  extend 
the  laws  of  the  nation  over  Texas.  That  was  the  case  with 
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respect  to  the  judiciary,  the  revenue  system,  the  operations 
of  the  post-office,  &c.  But  whilst  something  was  necessary 
for  these  purposes  on  the  part  of  the  Congress  of  the  United 
States,  tliere  was  nothing  which  was  required  to  be  done  by 
Texas.  The  Constitution  of  the  United  States,  and  the  laws 
made  in  pursuance  thereof,  is  *the  supreme  law  of  r«23i 
the  land,  and  when  Congress  exercised  the  power  del-  ^ 
egated  to  it  by  the  Constitution,  on  the  29th  day  of  Decem- 
ber, 1846,  by  act  of  Congress,  and  said  that  all  the  laws  of 
the  United  States  were  thereby  "  declared  to  extend  to  and 
over,  and  to  have  full  force  and  effect  within  the  State  of 
Texas,  admitted  at  the  present  session  of  Congress  into  the 
confederacy  and  union  of  the  United  States,'  the  revenue 
and  other  laws  were  extended  proprio  vigore^  and  not  because 
of  any  thing  contained  in  the  constitution  of  Texas,  which 
had  just  been  adopted,  for  ."the  Constitution  of  the  United 
States,  and  the  laws  made  in  pursuance  thereof,"  being  the 
supreme  law  of  the  land,  if  any  thing  had  been  contained  in 
the  constitution  of  Texas,  which  conflicted  with  them,  it 
would  have  been  absolutely  null  and  void,  and  have  no  more 
force  or  effect  than  if  not  written. 

The  pretensions  set  up  by  the  defendant,  in  his  pretended 
capacity  of  collector,  under  the  authority  of  the  revenue  laws 
of  the  late  Republic  of  Texas,  are  understood  to  be  based  on 
the  10th  section  of  the  twelfth  article  of  the  constitution  of 
Texas,  in  which  it  is  declared  *'  that  the  laws  of  this  Repub- 
lic, relative  to  the  duties  of  officers,  both  civil  and  military, 
of  the  same,  shall  remain  in  full  force,  and  the  duties  of  their 
several  offices  shall  be  performed  in  confprmity  with  the  ex- 
isting laws,  until  the  organization  of  the  government  of  the 
State  under  this  constitution,  or  until  the  first  day  of  the 
meeting  of  the  legislature." 

An  attentive  consideration  of  this  section,  and  of  the  other 
sections  embraced  in  the  same  article  of  the  constitution'  of 
Texas,  will,  I  think,  make  it  apparent  that  no  such  conse- 
quence as  that  now  contended  for,  was  contemplated,  or 
could  legitimately  flow  from  it.  The  different  sections  con- 
tained in  that  article  were  designed  to  provide  for  the  transi- 
tion from  an  independent  government  to  one  adapted  to  the 
new  order  of  things,  and  were  not  intended  or  designed  to 
limit  or  restrain  the  rightful  authority  of  the  Constitution  or 
laws  of  the  United  States,  within  the  territory  of  Texas,  or 
to  fix  a  time  when  the  independent  authority  of  Texas  should 
yield  and  give  place  to  the  national  authority  of  the  United 
States.  By  the  first  section  of  this  article,  it  was  declared, 
that  "  all  process  that  should  be  issued  in  th^  name  of  the 
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Republic  of  Texas,  prior  to  the  organization  of  the  State  gov- 
ernment under  the  constitution,  should  be  as  valid  as  if 
issued  in  the  name  of  the  State  of  Texas/'  The  second  sec- 
tion provided,  "  that  all  criminal  prosecutions  or  penal  ac> 
tions  "  which  should  have  arisen  prior  to  the  organization  of 
the  State  government  under  the  constitution,  in  any  of  the 
courts  of  the  Republic  of  Texas,  should  "  be  prosecuted  to 
judgment  and  execution  in  the  name  of  the  State,"  &c. 
♦2^21  *'^^®  sixth  section  directed,  that  "if  it  should  appear 
J  on  the  second  Monday  of  November,  1846,  from  the 
returns,  that  a  majority  of  the  votes  polled  of  the  people  of 
Texas,  were  given  for  the  adoption  of  the  constitution,  the 
President  should  make  proclamation  of  that  fact,  and  thence- 
forth the  constitution  was  ordained  and  established  as  the 
constitution  of  the  State,  to  go  into  operation  and  be  of  force 
and  effect  from  and  after  the  organization  of  the  State  gov- 
ernment under  the  constitution.  And  then  in  the  tenth  sec- 
tion of  the  same  article,  is  found  the  provision  before  recited, 
to  the  effect  that  the  laws  of  the  Republic  relative  to  the  du- 
ties of  officers,  both  civil  and  military,  of  the  same,  should 
remain  in  full  force,  and  the  duties  of  the  several  offices  be 
performed  "  in  conformity  with  the  existing  laws,  until  the 
organization  of  the  government  of  the  State,"  under  the  con- 
stitution, or  "  until  the  first  day  of  the  meeting  of  the  legis- 
lature," &c. 

These  various  provisions  were  introduced  into  the  consti- 
tution of  Texas,  not,  as  I  before  remarked,  to  bind  or  restrain 
the  rightful  authority  of  the  Constitution  and  laws  of  the 
United  States  within  the  territory  of  Texas,  or  fix  a  time 
when  the  independent  authorities  of  Texas  should  yield  to 
and  give  place  to  the  national  authorities  of  the  United  States, 
but  to  obviate  the  inconveniences  which  might  otherwise 
have  grown  out  of  the  change  from  one  constitution  to 
another.  In  the  absence  of  any  declaration  to  the  contrary, 
it  cannot  be  presumed  that  any  limitation  or  condition,  on 
the  contract  just  completed  by  their  formal  assent,  was  in- 
tended by  these  general  expressions,  because  full  effect  can 
be  given  to  them  without  adopting  such  a  construction.  But 
if  it  were  otherwise,  and  it  were  the  design  of  the  people  of 
Texas  to  impose  such  a  limitation,  the  provision  would  have 
produced  no  such  effiect.  If  Texas  ever  has  been  an  integral 
part  of  the  Union,  she  was  so  when  Congress  declared  her  to 
be  so,  on  the  29th  day  of  December,  1845,  after  her  accept- 
ance of  the  proposition  submitted  to  her  in  relation  to  it.  If 
she  were  so  at  that  time  for  any  purpose,  she  was  so  for  all 
purposes ;  and  then  it  would  of  necessity  follow,  that  as  the 
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Constitution  of  the  United  States,  and  the  laws  adopted 
under  its  authority,  are  the  supreme  laws  of  the  land,  the 
constitution  and  laws  of  the  Republic  of  Texas,  wherever 
they  conflicted  with  them,  were  at  once  abrogated,  and  that 
the  people  of  Texas  could  not  at  any  future  time  give  validity 
or  binding  force  to  any  new  constitutional  or  legal  provision 
which  conflicted  with  it. 

Mr.  Earrisj  for  the  defendant  in  error. 

It  is  obvious  that  the  main  question  presented  by  the  record 
*i8,  whether  Texas  was  annexed  to  the  United  States,  r«9QQ 
on  the  26th  of  December,  1846,  or  on  the  16th  of  Feb-  L  ^^^ 
ruary,  1846 ;  and,  as  a  consequence,  at  which  of  these  periods 
the  right  ^i  the  late  Republic  to  collect  import  duties  termi- 
nated. It  is  contended  by  the  plaintiffs,  that  this  right  ceased 
on  the  29th  of  December,  1846,  when  the  joint  resolution  of 
Congress  was  passed  for  the  admission  of  Texas  as  one  of  the 
States  of  the  Union ;  while  it  is  contended,  on  the  part  of  the 
defendant,  that  it  did  not  cease  until  the  16th  day  of  Feb- 
ruary, 1846,  the  day  on  which  the  State  government  was 
organized. 

For  the  settlement  of  this  question,  resort  must  be  mainly 
had  to  the  terms  of  the  joint  resolution  ^^  for  the  annexation 
of  Texas,"  &c.,  approved  March  1,  1845 ;  to  those  of  the  con- 
stitution of  the  State  of  Texas,  and  of  the  joint  resolution  of 
the  29th  of  December,  mentioned  above. 

It  is  submitted  that  the  first  of  these  amounts  to  nothing 
more  than  a  proposition,  on  the  part  of  Congress,  for  the 
annexation  of  Texas,  and  this  resolution  may  be  said  to  be 
only  preliminary  to  that  object.  The  first  and  second  sec- 
tions, it  is  contended,  clearly  show  that  it  was  not  the  inten- 
tion of  Congress  to  concede  to  Texas  the  power  to  consum- 
mate annexation  by  any  act  of  her  own ;  for  it  provides  that 
the  constitution  of  the  proposed  State,  "with  the  proper  evi- 
dence of  its  adoption  by  the  people  of  the  said  Republic  of 
Texas,  shall  be  transmitted  to  the  President  of  the  United 
States,  to  be  laid  before  Congress,  for  its  final  action,  on  or 
before  the  first  day  of  January,  one  thousand  eight  hundred 
and  forty-six."  This  is  entirely  consistent  with  the  preamble 
of  the  joint  resolution  "for  the  admission  of  the  State  of 
Texas  into  the  Union." 

The  last  section  of  the  constitution  of  Texas  provides  that 
"  the  ordinance  passed  by  the  convention  on  the  fourth  day  of 
July,  assenting  to  the  overtures  for  the  annexation  of  Texas 
to  the  United  States,  shall  be  attached  to  the  constitution, 
and  form  a  part  of  the  same."    They  were  transmitted  to  the 
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President,  to  be  laid  before  Congress  together,  and  the  mean- 
ing of  the  ordinance  was  restrained  and  limited,  not  only  by 
the  intention  of  the  first  joint  resolution,  but  also  by  the 
spirit  and  terms  of  the  constitution  itself. 

This  constitution,  containing  the  conditions  upon  which 
Texas  consented  to  be  annexed,  and  having  been  accepted  by 
Congress,  must,  with  all  its  terms  and  conditions,  be  regarded 
as  a  part  of  the  contract,  or  treaty  of  annexation.  It  having 
been  adopted  by  Congress,  it  is  supposed  that  its  provisions 
became  a  portion  of  the  laws  of  the  United  States,  and  that 
the  constitution  of  Texas,  and  the  joint  resolution  of  the  29th 
of  December,  1845,  should  be  taken  and  construed  together. 
*2341  *Under  this  view,  attention  is  most  respectfully  in- 
^  vited  to  several  articles  of  that  instrument. 

The  first  section  of  the  12th  article  of  the  constitution  pro- 
vides, that  ^^  all  process  which  shall  be  issued  in  the  name  of 
the  Republic  of  Texas,  prior  to  the  organization  of  the  State 
government  under  this  constitution,  shall  be  as  valid  as  if 
issued  in  the  name  of  the  State  of  Texas."  In  the  second 
section,  it  is  provided,  ^Hhat  all  criminal  prosecutions,  or 
penal  actions,  which  shall  have  arisen  prior  to  the  organiza- 
tion of  the  State  government,  under  this  constitution,  in  any 
of  the  courts  of  the  Republic  of  Texas,  shall  be  prosecuted 
to  judgment  and  execution,  in  the  name  of  the  otate,"  &c. 
The  sixth  section,  under  the  same  article,  among  other  things, 
provides,  that  if  the  constitution  be  adopted  by  the  people, 
it  shall  ^^  go  into  operation,  and  be  of  force  and  effect,  from 
and  after  the  organization  of  the  State  government,  under 
said  constitution,"  &c. 

By  the  10th  section  it  is  declared,  ^'  that  the  laws  of  the 
Republic  relative  to  the  duties  of  officers,  both  civil  and  mili- 
tary, of  the  same,  shall  remain  in  full  force,  and  the  duties  of 
their  several  offices  shall  be  performed  in  conformity  with  the 
existing  laws  until  the  organization  of  the  government  of  the 
State  under  this  constitution,  or  until  the  first  day  of  the 
meeting  of  the  legislature." 

It  is  most  respectfully  submitted,  that  these  provisions 
furnish  cumulative  and  convincing  evidence,  that  the  people 
of  Texas  (one  of  the  contracting  parties)  intended  and  stipu- 
lated that  the  government  of  the  Republic  of  Texas  and  all 
its  laws  should  remain  in  full  force  until  the  16th  of  Feb- 
ruary, 1846,  *'  the  first  day  of  the  meeting  of  the  legislature." 
It  is  also  submitted,  that  the  other  party,  by  accepting  this 
constitution,  became  bound  by  all  its  terms  and  stipulations, 
as  portions  of  the  contract  of  annexation. 

For  the  convenience  of  the  argument,  it  may  be  supposed 
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that  Texas  proposed  to  be  annexed  upon  the  terms  and  con- 
ditions contained  in  her  State  constitution,  and  that  this 
proposition  was  accepted  by  the  government  of  the  United 
otates.  Had  such  been  the  case,  it  is  easy  to  see  that  the 
effect  of  the  contract  would  not  be  changed.  If  it  had  been 
so  consummated,  it  is  equally  obvious  that  no  diversity  of 
opinion  would  have  arisen  in  regard  to  its  construction. 

Then  the  condition,  that  the  sovereignty  and  laws  of  the 
Republic  should  remain  unimpaired  until  the  16th  of  Feb- 
ruary, 1846,  was  proposed  by  Texas  and  assented  to  by  Con- 
gi*e68. 

It  may  be  further  remarked,  that  Congress  must  have 
understood  this  to  be  one  of  the  stipulations  of  the  contract. 
By  reference  to  the  act  of  Congress,  of  the  29th  of  May,  1846, 
(see  *act8  of  1846,  '46,  page  23,)  it  will  be  seen,  that  r^noc 
the  3d  section  provides  that  the  Postmaster-General  ^ 
was  not  authorized  to  pay  the  expenses  incurred  for  canning 
the  mail  in  Texas,  prior  to  the  16th  of  February,  1846. 
When  the  contract  of  annexation  was  one  and  indivisible, 
was  it  the  intention  of  Congress  to  receive  its  benefits  from 
the  29th  of  December,  1845,  and  to  postpone  its  burdens  to 
the  16th  of  February,  1846  ? 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State 
of  Texas.  The  suit  was  originally  brought  by  the  plaintiffs 
in  error  before  the  District  Court  of  Galveston  county,  to 
recover  the  possession  of  a  stock  of  goods  from  the  defendant, 
who  had  seized  them  at  Galveston,  as  collector  at  that  port, 
under  the  authority  of  the  Republic  of  Texas,  for  non-pay- 
ment of  duties.  They  recovered  a  judgment  in  that  court ; 
but,  on  a  writ  of  error,  from  the  Supreme  Court,  the  judg- 
ment was  reversed,  and  the  goods  held  liable  to  the  duties. 

The  case  was  this :  The  plaintiffs  shipped  from  NeW  Or- 
leans into  Galveston  the  stock  of  goods,  on  the  80th  January, 
1846,  and  the  defendant,  claiming  to  act  as  collector  under 
the  Republic  of  Texas,  and  also  that  the  revenue  laws  of 
that  government  were  then  in  force,  charged  them  with  a 
rate  of  duty  in  conformity  with  those  laws,  and  for  the  non- 
payment by  the  plaintiffs,  they  insisting  that  the  goods  were 
not  liable  to  any  rate  of  duty  since  the  admission  of  Texas 
into  the  Union,  he  seized  and  took  possession  of,  and  detained 
them,  until  they  were  redelivered  to  the  plainti£fs,  by  the 
order  of  the  District  Court. 

The  question  in  the  case  is,  whether  the  revenue  laws  of 
this  government  were  in  force  in  the  State  of  Texas  at  the 
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date  of  the  importation,  or  those  of  the  former  government 
of  that  country.  The  Supreme  Court  held  that  the  latter 
were  in  force,  and  charged  the  goods  with  tl^e  customary 
duties. 

The  State  of  Texas  was  admitted  into  the  Union  on  the 
29th  December,  184f5,  on  an  equal  footing  with  the  original 
States,  in  all  respects  whatever.  9  Stat,  at  L.,  p.  108.  And 
by  the  1st  section  of  an  act  of  Congress,  passed  the  same  day, 
all  the  laws  of  the  United  States  were  declared  to  be  extended 
over,  and  to  have  full  force  and  effect  within,  the  State. 
And,  by  the  2d  section,  the  State  was  declared  to  constitute 
one  judicial  district,  called  the  District  of  Texas,  for  which  a 
judge  should  be  appointed,  and  should  hold  the  first  term  of 
his  court  at  Galveston,  on  the  first  Monday  of  February  then 
next.  The  remaining  part  of  the  section  confers  upon  the 
court  the  usual  powers  belonging  to  a  district  court,  and  also 
of  a  circuit  court  of  the  United  States.     The  3d  section  pro- 

*23B1  ^^^^^  ^^^  ^^^  ^appointment  of  a  district  attorney,  and 
^  marshal  for  the  district,  and  for  a  clerk  of  the  court. 
Id.,  p.  1,  2. 

On  the  Slst  December,  1845,  the  next  day  after  the  admis- 
sion into  the  Union,  Congress  passed  an  act  declaring  the 
State  to  be  one  collection  district,  and  making  the  city  of 
Galveston  a  port  of  entry,  and  to  which  was  annexed  several 
other  places,  as  ports  of  delivery.  The  2d  section  provides 
for  the  appointment  of  a  collector  for  the  port  of  Galveston, 
and  the  3d  section  for  the  appointment  of  a  surveyor  for  each 
port  of  delivery. 

Now  it  is  quite  apparent,  from  the  joint  resolution  of  Con- 
gress, admitting  the  State  of  Texas  into  the  Union,  and  the 
acts  passed,  organizing  the  Federal  courts  and  revenue  system 
over  it,  that  the  old  system  of  government,  so  far  as  it  con- 
flicted with  the  federal  authority,  became  abrogated  immedi- 
ately on  her  admission  as  a  State.  This  is  clearly  so,  unless 
some  provision  is  found  in  the  act  of  admission  postponing 
the  time  when  it  shall  take  effect,  and,  as  applied  to  the  case 
before  us,  postponing  it  until  after  the  Slst  January,  1846, 
when  these  goods  were  shipped  to  the  port  of  Galveston. 

This  has  been  attempted  on  the  part  of  the  defendant  in 
error. 

We  have  been  referred  to  the  1st  section  of  the  18th  arti- 
cle of  the  constitution  of  Texas,  which  provides,  ^Hhat  all 
process  which  shall  be  issued  in  the  name  of  the  Republic  of 
Texas,  prior  to  the  organization  of  the  State  government 
under  this  constitution,  shall  be  as  valid  as  if  issued  in  the 
name  of  the  State  of  Texas."  And  also  to  the  2d  section  of 
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the  same  article,  which  provides  that  "  all  criminal  prosecu- 
tions  or  penal  actions,  which  shall  have  arisen  prior  to  the 
organization  of  the  Stat€  government  under  this  constitution, 
in  any  of  the  courts  of  the  Republic,  shall  ))e  prosecuted  to 
judgment  and  execution  in  the  name  of  ilie  State."  And 
also,  to  the  6th  section,  which  provides,  upon  its  appearing 
that  a  majority  of  the  votes  of  the  people  given  is  for  the 
adoption  of  the  constitution,  "it  shall  be  the  duty  of  the 
President  (of  the  Republic  of  Texas)  to  make  proclamation 
of  the  fact,  and  thenceforth  this  constitution  shall  be  ordained 
and  established  as  the  constitution  of  the  State,  to  go  into 
operation,  and  be  of  force  and  effect,  from  and  after  the  or- 
ganization of  the  State  government."  And  also,  to  the  10th 
section,  which  declares,  "  that  the  laws  of  the  Republic,  rela- 
tive to  the  duties  of  officers,  both  civil  and  military,  of  the 
same,  shall  remain  in  full  force,  and  the  duties  of  the  several 
offices  shall  be  performed  in  conformity  with  the  existing 
laws,  until  the  organization  of  the  government  of  the  State 
under  this  constitution,  or  until  the  first  day  of  the  meeting 
of  the  legislature." 

*It  is  supposed  that  these  several  provisions  of  the  r^oofr 
constitution  of  Texas,  and  which  is  the  one  accepted,  L 
when  she  was  admitted  into  the  Union  by  Congress,  have  the 
effect  to  postpone  and  fix  the  period  of  admission  to  the  time 
of  the  first  meeting  of  the  legislature  of  the  State  and  organ- 
ization of  the  government  under  the  constitution,  which  was 
on  the  16th  February,  1846 ;  and,  of  course,  to  postpone  the 
operation  of  the  laws  of  the  Union  over  her  till  that  period. 

But  the  obvious  answer  to  this  view  is,  that  these  several 
provisions  in  the  constitution  were  designed  and  intended, 
and  had  the  effect  to  organize  a  government  at  once,  on  the 
adoption  of  the  constitution  by  the  people,  and  thereby  to 
avoid  an  interregnum  beween  the  abrogation  of  the  old  and 
the  erection  of  the  new  system,  and  until  the  legislative  body 
could  meet,  and  put  the  government  in  operation  in  con- 
formity with  the  requirements  of  the  organic  law. 

The  whole  of  the  10th  section,  a  part  of  which  has  been 
already  referred  to,  affords  an  illustration  of  the  design  of  the 
framers  of  the  constitution.  It  is  as  follows :  '*  That  no  incon- 
venience may  result  from  the  change  of  government,  it  is  de- 
clared, that  the  laws  of  the  Republic,  relative  to  the  duties  of 
officers,  both  civil  and  military,  of  the  same,  shall  remain  in 
full  force,  and  the  duties  of  the  several  officers  shall  be  per- 
formed in  conformity  with  existing  laws,  until  the  organiza- 
tion of  the  government  of  the  State  under  this  constitution, 
or  until  the  first  day  of  the  meeting  of  the  legislature."     This 
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section,  taken  in  connection  with  the  3d  section  of  the  same 
article,  completed  an  organization  which  efiFectually  prevented 
any  interval  between  the  old  and  new  systems,  when  the  laws 
did  not  operate,  or  an  organized  government  was  not  in  force. 
That  section  provides,  that  "  all  laws  and  parts  of  laws,  now 
in  force  in  the  Republic  of  Texas,  which  are  not  repugnant  to 
the  Constitution  of  the  United  States,  the  joint  resolutions 
for  annexing  Texas  to  the  United  States,  or  to  the  provisions 
of  this  constitution,  shall  remain  in  force,  as  the  laws  of  this 
State,  until  they  expire  by  their  own  limitation  or  repealed 
by  the  legislature. 

This  section,  as  it  will  be  seen,  also  negatives  the  idea, 
that  the  Constitution  and  laws  of  the  Union  were  not  in  force 
within  the  State  as  soon  as  her  admission  into  the  Union  took 
place. 

This  subject  was  very  fully  considered  in  Benner  et  al.  v. 
Porter^  (9  How.,  285,)  which  involved  an  inquiry  into  the 
effect  of  the  admission  of  Florida  into  the  Union  as  a  State. 
Some  of  the  questions  there  were  very  similar  to  those  raised 
in  this  case,  as  the  machinery  of  the  territorial  government 
had  been  adopted  by  an  ordinance  in  the  constitution  until 
the  organization  was  effected  under  the  constitution  by  the 
legislature. 

*2381  *^®  there  said,  "  that,  on  the  admission  of  Florida 
-'  as  a  State  into  the  Union,  the  organization  of  th,e  gov- 
ernment under  the  new  constitution  became  complete ;  as 
every  department  became  filled,  at  once,  by  the  adoption  of 
the  territorial  laws,  and  the  appointment  of  the  territorial 
functionaries  for  the  time  being."  That  "the  convention 
being  the  fountain  of  all  political  power,  from  which  flowed 
that  embodied  in  the  organic  law,  were,  of  course,  competent 
to  prescribe  the  laws  and  appoint  the  officers  under  the  con- 
stitution, by  means  whereof  the  government  could  be  put 
into  immediate  operation,  and  thus  avoid  an  interregnum 
that  must  have  intervened,  if  left  to  an  organization  accord- 
ing to  the  provisions  of  that  instrument.  This  was  accom- 
plished in  a  few  lines,  adopting  the  machinery  of  the  territo- 
rial government  for  the  time  being,  and  until  superseded  by 
the  agency  and  authority  of  the  constitution  itself." 

An  argument  is  attempted  to  be  drawn  against  the  conclu- 
sion that  the  laws  of  the  Union  were  extended  over  Texas  as 
soon  as  she  was  admitted  into  it,  founded  upon  certain  acts 
of  Congress  concerning  the  establishment  and  regulation  of 
the  post-office  system  over  the  State.  On  the  6th  February, 
1846,  various  post  routes  were  established  in  Texas,  and  the 
Postmaster-General  was  authorized  to  contract  for  conveying 
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the  mail  on  them  as  soon  as  could  be  conveniently  done,  after 
the  passage  of  the  act.  A  joint  resolution  was  also  passed  on 
the  20th  May,  1846,  authorizing  the  Postmaster-General  to 
continue  the  mail  service  existing  in  the  State  under  the  laws 
and  authority  of  Texas,  or  such  part  as,  in  his  judgment,  the 
public  interest  required,  from  the  time  that  Texas  became  a 
State  in  the  Union,  and  until  contracts  could  be  made,  and 
the  mail  service  put  in  operation  on  post  routes  established 
by  Congress  at  its  then  session.  And  on  the  29th  of  the  same 
month,  another  act  was  passed  establishing  several  post  routes, 
and  repealing  the  act  of  the  6th  February,  referred  to.  The 
second  section  of  this  act  authorizes  the  Postmaster-General 
to  continue  in  operation  the  existing  mail  service  in  Texas, 
established  under  its  former  laws,  upon  any  of  the  routes 
mentioned,  as  he  may  deem  expedient,  not  to  extend,  how- 
ever, beyond  the  30th  June,  1850.  And  the  third  section 
provides  for  the  payment  of  mail  contractors  in  Texas  for  ser- 
vice performed  by  them  since  the  16th  February,  1846,  and 
also,  the  o£Qcei*s  employed  in  superintending  the  mail  service, 
with  a  proviso,  that  such  payment  shall  in  no  case  exceed  the 
compensation  agreed  upon  with  the  late  authorities  of  Texas. 
The  act  then  provides,  that  the  several  postmasters  in  Texas, 
appointed  by  the  late  government,  shall  account  to  the  Post* 
master-General  for  all  balances  accruing  at  their  offices  re- 
spectively, after  the  16th  February,  1846. 

*We  perceive  nothing  in  these  several  acts  express-  r«oQo 
ing  or  implying  that  Congress  possessed  no  power  to  •- 
extend  the  system  of  mail  service  over  the  State  from  the 
time  of  its  admission  into  the  Union,  or  that  the  date  of  the 
admission  is  to  be  limited  to  the  16th  February,  1846. 

There  was  necessarily  some  delay  in  putting  the  system 
into  practical  operation  ;  and  to  avoid  any  inconvenience  in 
the  mean  time,  the  existing  system  under  the  laws  of  the 
former  government  was  recognized  and  adopted,  until  the 
several  post  routes  were  designated  by  Congress,  and  con- 
tracts made  for  the  performance  of  the  service  in  the  usual 
way.  The  period  fixed  when  the  payment  of  the  old  con- 
tractors and  superintendents  of  the  service  should  com- 
mence; and,  also,  when  the  existing  postmasters  should 
begin  to  account  to  the  Postmaster-General  for  the  money 
collected,  and  the  allowance  of  compensation,  to  wit,  the 
16th  February,  1846,  relate  simply  to  the  arrangement  as  to 
compensation ;  and  as  to  the  adjustment  of  the  accounts  of 
these  several  officers.  The  system,  as  established  under  the 
Republic  of  Texas,  was  recognized,  and  not  interfered  with 
in  the  adjustment  down  to  the  period  mentioned ;  after  that 
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it  was  placed  under  the  laws  and  regfulations  of  the  Posfe- 
Office  Department  of  the  general  government. 

That  these  acts  do  not  admit  the  want  of  powers  in  Con- 
gress to  extend  the  post-office  laws  over  Texas  until  the  16th 
of  Februar}s  1846,  is  shown  by  the  act  passed  the  6th  of 
that  month,  designating  several  post  routes,  and  conferring 
the  power  upon  the  Postmaster-General  to  enter  into  con- 
tracts for  conveying  the  mail  over  them.  This  act  continued 
in  force  until  repealed  on  the  29th  of  May  following,  when 
a  new  and  somewhat  different  arrangement  of  maU  routes 
was  provided  for. 

Without  pursuing  the  case  farther,  our  opinion  is,  that  the 
admission  of  Texas  into  the  Union  is  to  take  date  from  the 
29th  of  December,  1845,  the  time  of  its  admission  by  Con- 
gress, and  that  the  laws  of  the  Union  extended  over  it  from 
that  time;  and,  consequently,  the  seizure  of  the  stock  of 
goods  in  question  by  the  defendant  under  the  revenue  laws 
of  the  Republic,  on  the  80th  of  January,  1846,  was  without 
authority  of  law. 

The  judgment  of  the  Supreme  Court  below  must  there- 
fore be  reversed  with  costs ;  and  that  the  proceedings  be 
remitted  to  that  court  with  directions  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs  in  Supreme  Court 
and  District  Court. 

OEDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  Errors  and  Appeals  for 
•2401  *^®  *State  of  Texas,  and  was  argued  by  counsel.  On 
J  consideration  whereof,  it  is  now  here  ordered  and 
adjudged,  by  this  court,  that  the  judgment  of  said  Supreme 
Court  of  Errors  and  Appeals  in  this  cause  be,  and  the  same 
is  hereby,  reversed,  with  costs,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  Supreme  Court  of 
Errors  and  Appeals,  with  directions  to  affirm  the  judgment 
of  the  District  Court  for  the  countv  of  Galveston  in  said 
cause,  with  costs  in  said  Supreme  ana  District  Courts. 
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Jambs  W.  Downey,  Executor  of  Samuel  S.  Downey, 

DEOEASED,    PLAINTIFF    IN    EBKOR,    V.    MARY    M.    HiCKS, 

Executrix  of  Joseph  T.  Hicks,  deceased. 

Where  the  declaration,  in  an  action  of  assumpsit,  contained  the  following 
counts:  —  1.  On  a  promissory  note;  2.  Indebitatus  assumpnt  for  the  hire  of 
slaves ;  3.  An  account  stated ;  4.  Quantum  valebat  for  the  services  of  slaves; 
6.  Work  and  labor,  goods  sold  and  delivered,  and  money  lent  and  advanced ; 
6.  Money  had  and  received ;  7.  An  account  stated ;  8.  A  special  agreement 
for  the  hire  of  slaves :  And  the  defendant  pleaded,  —  1.  The  general  issue; 
2.  Statute  of  limitations;  3.  Payment;  —  and  the  jury  found  a  verdict  for 
"  the  defendant  upon  the  issue  joined  as  to  the  within  note  of  four  hundred 
and  fifty-six  dollars,  and  the  within  account "  —  this  verdict,  although  infor- 
mal, was  sufllcient  to  authorize  the  entry  of  a  general  judgment  for  the 
defendant.^ 

An  objection  cannot  be  made  in  this  court  to  a  release  under  which  a  witness 
was  sworn,  unless  the  objection  was  made  in  the  court  below,  and  an  except 
tion  taken  .^ 

Where  a  certificate  of  deposit  in  a  bank,  payable  at  a  future  day,  was  handed 
over  by  a  debtor  to  his  creditor,  it  was  no  payment,  unless  there  was  an 
express  agreement  on  the  part  of  the  creditor,  to  receive  it  as  such ;  and  the 
question,  whetlier  there  was  or  was  not  such  an  agreement,  was  one  of  fact 
to  be  decided  by  the  jury.' 

The  bank  being  insolvent  when  the  certificate  of  deposit  became  due,  there 
was  no  ground  for  imputing  negligence  in  the  collection  of  the  debt  by  the 
holder,  as  no  loss  occurred  to  the  original  debtor. 

If  the  evidence  showed  that,  after  tlie  maturity  of  the  certificate,  the  original 
debtor  admitted  his  liability  to  make  it  good,  the  jury  should  have  been 
instructed  that  this  evidence  conduced  to  prove  that  the  certificate  was  not 
taken  in  payment.^ 

Mr.  Chief  Justice  Taney  did  not  sit  in  this  cause. 

This  case  was  brought  up,  by  writ  of  error  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

There  were  three  bills  of  exceptions  taken  upon  the  trial 
in  the  Circuit  Court,  which  extended  over  more  than  one 
hundred  pages  of  the  printed  record.  The  last  one  included 
the  whole  of  the  evidence.  The  substance  of  the  case  is 
given  in  the  opinion  of  the  court,  to  which  the  reporter 
refers  the  reader. 

4 

It  was  agreed  by  Mr.  Badger^  with  whom  was  Mr.  William 

1  See  note  to  Parks  v.  Turner,  12  532;  Lathrop  y,  Judson,   19  Id.,  66; 

How.,  89.  Schuchardt   T.  AUen,   1    Wall.,  369; 

'  See  note  to  Brown  v.  Clarke,  4  Pomeroy  v.  Bank  of  Indiana,  Id.,  692 ; 

How.,  4.     S.  P.  Phelps  v.  Mayer,  16  Locke  v.  United  States,  2  Cliff.,  674. 

How.,  160 ;  United  States  v.  Breitlina,  «  See  note,  post,  ^249. 

20  Id.,  262;   BaHan  v.   Forsyth,  li.,  *  Cited,    /n  re  J7iirsf,  1  Flipp.,  470. 
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A.  0-raham^  for  the  plaintiff  in  error,  and  Mr.  Volney  E.  Houh 
ard^  with  whom  w/is  Mr.  Walker^  for  the  defendant  in  error. 

The  argument  of  the  counsel  for  the  plaintiff  in  error  was 
*2411  ^^  ^intermingled  with  their  statement  of  the  facts  in 
^  the  case,  that  it  will  be  necessary  to  insert  the  whole. 

The  declaration  of  the  plaintiff  in  error,  who  was  the  plain- 
tiff in  the  court  below,  is  an  assumpsit,  and  contains  eight 
counts. 

The  first  is  on  the  promissory  note  of  testator,  in  the  name 
of  Hicks  &  Arnold,  for  $456 ;  the  second  is  indebitatus 
assumpsit  for  hire  of  forty  slaves  ;  the  fourth  a  quantum  vale- 
bat  for  the  services  of  forty  other  slaves ;  the  third  and 
seventh,  each  upon  an  account  stated  ;  the  fifth  for  work  and 
labor,  goods  sold  and  delivered,  and  money  lent  and  advanced, 
dnd  the  seventh  for  money  had  and  received ;  the  eighth  and 
last  count  is  upon  a  special  agreement  of  testator  to  hire  from 
the  plaintiff  certain  slaves  mentioned  in  the  count,  and  to  pay 
the  same  rates  of  hire  as  the  testator  had  agreed  to  pay  Wil- 
liams &  Mills  for  the  same  slaves,  &c. 

The  defendant  pleaded  1st,  the  general  issue  ;  2d,  the  stat- 
ute of  limitations ;  3d,  payment,  upon  which  plea  issues  were 
joined,  and  the  cause  tried.  The  jury  found  a  verdict  in  these 
words :  "  That  they  find  for  the  defendant  upon  the  issues 
joined,  as  to  the  within  note  of  four  hundred  and  fifty-six 
dollars,  and  the  within  account,"  and  upon  this  finding,  the 
court  gave  a  general  judgment  for  the  defendant. 

It  is  insisted,  on  the  part  of  the  plaintiff  in  error,  that  the 
verdict  is  imperfect,  irresponsive  to  the  issues,  and  does  not 
dispose  of  the  whole  matter  submitted  by  the  pleadings ;  that 
upon  the  most  favorable  interpretation  which  can  be  given  of 
it,  it  passes  only  on  the  first  count  on  the  note,  and  the  third 
and  seventh  upon  accounts  stated,  and  leaves  the  matters 
arising  upon  the  five  other  counts  entirely  undisposed  of. 
That  this  verdict  being  thus  imperfect,  partial,  and  irrespon- 
sive to  the  issue,  and  consequently  illegal,  does  not  support 
the  judgment,  which  is  therefore  erroneous. 

The  first  bill  of  exceptions  states,  that  the  plaintiff  objected 
to  the  reading  of  the  deposition  of  Andrew  Arnold,  taken  for 
the  defendant,  on  the  ground  of  his  incompetency,  but  the 
objection  was  overruled,  and  the  deposition  read  to  the  jury. 
Arnold  was  at  one  time  plainly  interested  and  incompetent. 

In  order  to  meet  the  objection,  the  defendant,  by  his  16th 
interrogatory,  asks  the  witness,  "  Are  you  interested  in  this 
case  ?  if  you  have  any  release  from  the  executrix  of  Joseph 
T.  Hicks,  please  mark  it,  and  enclose  it."  To  which  the  wit- 
ness answers,  ^*  I  am  not  interested  in  this  case ;  I  have  a 
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release  from  Mary  M.  Hicks,  the  surviving  executrix  of 
Joseph  T.  Hicks,  deceased,  which  is  marked  with  the  letter 
A,  and  is  hereto  attached."  By  reference  to  the  paper  set 
out  in  the  second,  it  appears  to  have  been  attested  as  a  wit- 
ness by  one  John  Curan. 

*It  is  insisted,  for  the  plaintiff  in  error,  that  the  r*oAo 
deposition  ought  not  to  have  been  read,  because  there  ^ 
was  no  legal  evidence  of  the  execution  of  the  release. 

1.  The  subscribing  witness  ought  to  have  been  produced, 
or  his  absence  accounted  for,  and  his  handwriting  proved,  or 
other  proper  matter  shown,  to  let  in  secondary  evidence  of 
the  execution  of  the  deed.  This  rule  is  of  general  application 
to  all  instruments  attested,  or  appearing  to  have  been  attested, 
by  a  witness,  whether  produced  to  support  the  action,  or  used 
collaterally  in  evidence,  and  that  no  acknowledgment  of  the 
party,  however  solemn,  though  made  on  oath,  will  supply  the 
want  of  evidence  as  to  the  subscribing  witness.  2  Phillips, 
Ev.,  ch.  6,  p.  201  to  203 ;  Call  v.  Dunning,  4  East,  63. 

The  rule  is  very  well  and  forcibly  stated  by  Mr.  Starkie. 
1  Stark,  on  Ev.,  Part  2,  §  139,  p.  330. 

In  order  to  render  a  witness  competent  by  a  release,  it  must 
be  produced  and  proved  as  in  other  cases.  2  Stark.  Ev.,  Part 
4,  p.  769;  Corking  v.  Jarrard^  1  Campb.,  87;  and  it  is  then 
evidence  in  the  cause  for  all  purposes.  Starkie,  ut  supra ; 
Oibbons  V.  Wilcox^  2  Stark.  Cas.,  39. 

2.  There  is  no  evidence  of  the  execution  of  the  release  at 
all.  The  witness  says,  "  I  have  a  release,"  which  I  annex. 
He  does  not  swear  to  the  execution,  or  the  handwriting,  or 
the  acknowledgment  of  it.  Suppose  it  a  forgery,  how  could 
he  be  indicted  for  perjury  ? 

Another  bill  of  exceptions,  is  to  the  admission  by  the  Judge, 
of  A.  W.  Brien  as  a  witness  for  the  defendant.  Brien,  in  his 
voir  dire^  stated  that  he  was  the  husband  of  a  daughter  of 
Sarah  Curan,  to  whom,  by  the  will  of  defendant's  testator,  a 
legacy  was  given ;  that  he  and  his  wife  had  received  $1600 
in  fuU  of  his  share  of  the  estate,  and  had  released  to  the  de- 
fendant. 

It  is  insisted  that  the  witness  was  liable  to  refund  to  the 
defendant,  and  without  her  release  was  not  competent. 
Moffit  V.  Lane,  2  Ired.  (N.  C),  264. 

The  same  bill  states  that  the  defendant  produced  an  ac- 
count-book, kept  by  the  testator,  and  the  said  witness  having 
deposed  that  a  certain  portion  of  the  book  was  in  the  hand- 
writing of  John  R.  Hicks,  that  portion  of  the  account  was 
allowed  by  the  Judge  to  be  read  to  the  jury,  notwithstanding 
objection  taken  thereto  by  plaintiffs  counsel. 
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President,  to  be  laid  before  Congress  together,  and  the  mean- 
ing of  the  ordinance  was  restrained  and  limited,  not  only  by 
the  intention  of  the  first  joint  resolution,  but  also  by  the 
spirit  and  terms  of  the  constitution  itself. 

This  constitution,  containing  the  conditions  upon  which 
Texas  consented  to  be  annexed,  and  having  been  accepted  b}"^ 
Congress,  must,  with  all  its  terms  and  conditions,  be  regarded 
as  a  part  of  the  contract,  or  treaty  of  annexation.  It  having 
been  adopted  by  Congress,  it  is  supposed  that  its  provisions 
became  a  portion  of  the  laws  of  the  United  States,  and  that 
the  constitution  of  Texas,  and  the  joint  resolution  of  the  29th 
of  December,  1845,  should  be  taken  and  construed  together. 
*2S41  *Under  this  view,  attention  is  most  respectfully  in- 
J  vited  to  several  articles  of  that  instrument. 

The  first  section  of  the  12th  article  of  the  constitution  pro- 
vides, that  '^  all  process  which  shall  be  issued  in  the  name  of 
the  Republic  of  Texas,  prior  to  the  organization  of  the  State 
government  under  this  constitution,  shall  be  as  valid  as  if 
issued  in  the  name  of  the  State  of  Texas."  In  the  second 
section,  it  is  provided,  *Hhat  all  criminal  prosecutions,  or 
penal  actions,  which  shall  have  arisen  prior  to  the  organiza- 
tion of  the  State  government,  under  this  constitution,  in  any 
of  the  courts  of  the  Republic  of  Texas,  shall  be  prosecuted 
to  judgment  and  execution,  in  the  name  of  the  State,"  &c. 
The  sixth  section,  under  the  same  article,  among  other  things, 
provides,  that  if  the  constitution  be  adopted  by  the  people, 
it  shall  ^^  go  into  operation,  and  be  of  force  and  effect,  from 
and  after  the  organization  of  the  State  government,  under 
said  constitution,"  &c. 

By  the  10th  section  it  is  declared,  ^*  that  the  laws  of  the 
Republic  relative  to  the  duties  of  ofiScers,  both  civil  and  mili- 
tary, of  the  same,  shall  remain  in  full  force,  and  the  duties  of 
their  several  offices  shall  be  performed  in  conformity  with  the 
existing  laws  until  the  organization  of  the  government  of  the 
State  under  this  constitution,  or  until  the  first  day  of  the 
meeting  of  the  legislature." 

It  is  most  respectfully  submitted,  that  these  provisions 
furnish  cumulative  and  convincing  evidence,  that  the  people 
of  Texas  (one  of  the  contracting  parties)  intended  and  stipu- 
lated that  the  government  of  the  Republic  of  Texas  and  all 
its  laws  should  remain  in  full  force  until  the  16th  of  Feb- 
ruary, 1846,  ^*  the  first  day  of  the  meeting  of  the  legislature." 
It  is  also  submitted,  that  the  other  party,  by  accepting  this 
constitution,  became  bound  by  all  its  terms  and  stipulations, 
as  portions  of  the  contract  of  annexation. 

For  the  convenience  of  the  argument,  it  may  be  supposed 
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that  Texas  proposed  to  be  annexed  upon  the  terms  and  con- 
ditions contained  in  her  State  constitution,  and  that  this 
proposition  was  accepted  by  the  government  of  the  United 
States.  Had  such  been  the  case,  it  is  easy  to  see  that  the 
effect  of  the  contract  would  not  be  changed.  If  it  had  been 
so  consummated,  it  is  equally  obvious  that  no  diversity  of 
opinion  would  have  arisen  in  regard  to  its  construction. 

Then  the  condition,  that  the  sovereignty  and  laws  of  the 
Republic  should  remain  unimpaired  until  the  16th  of  Feb- 
ruary, 1846,  was  proposed  by  Texas  and  assented  to  by  Con- 
gress. 

It  may  be  further  remarked,  that  Congress  must  have 
understood  this  to  be  one  of  the  stipulations  of  the  contract. 
By  reference  to  the  act  of  Congress,  of  the  29th  of  May,  1846, 
(see  *acts  of  1846,  '46,  page  23,)  it  will  be  seen,  that  r«23^ 
tke  8d  section  provides  that  the  Postmaster-General  ■- 
was  not  authorized  to  pay  the  expenses  incurred  for  can*ying 
the  mail  in  Texas,  prior  to  the  16th  of  February,  1846. 
When  the  contract  of  annexation  was  one  and  indivisible, 
was  it  the  intention  of  Congress  to  receive  its  benefits  from 
the  29th  of  December,  1846,  and  to  postpone  its  burdens  to 
the  16th  of  February,  1846  ? 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State 
of  Texas.  The  suit  was  originally  brought  by  the  plaintiffs 
in  error  before  the  District  Court  of  Galveston  county,  to 
recover  the  possession  of  a  stock  of  goods  from  the  defendant, 
who  had  seized  them  at  Galveston,  as  collector  at  that  port, 
under  the  authority  of  the  Republic  of  Texas,  for  non-pay- 
ment of  duties.  They  recovered  a  judgment  in  that  court ; 
but,  on  a  writ  of  error,  from  the  Supreme  Court,  the  judg- 
ment was  reversed,  and  the  goods  held  liable  to  the  duties. 

The  case  was  this :  The  plaintiffs  shipped  from  NeW  Or- 
leans into  Galveston  the  stock  of  goods,  on  the  80th  January, 
1846,  and  the  defendant,  claiming  to  act  as  collector  under 
the  Republic  of  Texas,  and  also  that  the  revenue  laws  of 
that  government  were  then  in  force,  charged  them  with  a 
rate  of  duty  in  conformity  with  those  laws,  and  for  the  non- 
payment by  the  plaintiffs,  they  insisting  that  the  goods  were 
not  liable  to  anv  rate  of  duty  since  the  admission  of  Texas 
into  the  Union,  he  seized  and  took  possession  of,  and  detained 
them,  until  they  were  redelivered  to  the  plaintiffs,  by  the 
order  of  the  District  Court. 

The  question  in  the  case  is,  whether  the  revenue  laws  of 
this  government  were  in  force  in  the  State  of  Texas  at  the 
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certificate ;  and  yet  the  Judge  refused  the  instructions  prayed 
to  this  effect. 

The  Judge,  after  some  general  and  immaterial  statements 
of  the  duty  of  an  agent,  proceeds  to  leave  to  the  jury  to  decide 
what  was  reasonable  diligence  on  the  part  of  the  plaintiff 
in  endeavoring  to  obtain  payment  of  the  certificate  from  the 
bank. 

But  what  diligence  is  reasonable,  is  a  question  of  law,  (the 
facts  of  the  case  being  ascertained,)  to  be  decided  by  the 
Judge,  and  not  by  the  jury.  1  Stark.,  Part  3,  §  27,  page  414 ; 
Battle  V.  LiUle,  1  Dev.  (N.  C),  887. 

Besides,  the  rule  as  to  the  kind  of  diligence  necessary,  on 
the  part  of  the  plaintiff,  is  erroneous. 

The  bank,  at  the  maturity  of  the  certificate,  was  failing ; 
shortly  after,  stopped  payment.  Hicks  &  Arnold  paid  nothing 
for  the  certificate,  but  took  it  on  account  of  a  debt  which  the 
moAt^-]  *bank  could  not  pay.  All  the  facts  were  fully  known 
J  to  them,  but  not  to  the  plaintiff.  Under  these  circum- 
stances, nothing  but  such  gross  and  long-continued  negligence, 
on  the  part  of  the  plaintiff,  as  would  amount  to  a  fraud,  would 
discharge  Hicks  &  Arnold,  considered  as  guarantors.  Goring 
Udmonds.e  Bing.,  94, 19  E.  C.  L.,  14. 

This  case  is  to  be  tested,  not  by  the  rules  applying  to  nego- 
tiable instruments.  If  no  loss  was  sustained  for  want  of 
notice  or  suit,  want  of  notice  or  suit  does  not  affect  the  plain- 
tiff's right.  See  Shewell  v.  Knox^  1  Dev.  (N.  C),  412,  and 
cases  there  cited. 

Again,  the  Judge  informs  the  jury  that  the  plaintiff  was 
bound  by  the  act  of  Hicks,  his  agent,  "  if  ratified  "  by  him ; 
whereas,  he  should  have  informed  the  jury  what  acts  or  dec- 
larations of  plaintiff  would  amount  to  a  ratification,  and  left 
them  to  decide,  as  their  proper  function,  whether  those  acts 
or  declarations  had  been  proved. 

The  Judge  ought  to  have  told  the  jury,  as  prayed  by  the 
plaintiff,  that  bringing  suit  on  the  certificate  to  the  first  court 
after  it  became  due,  &c.,  was  reasonable  diligence.  But  to 
leave  a  matter  of  law  to  the  jury,  is  itself  error.  Panton  v. 
Williams^  in  Error ;  2  Ad.  &  Ell.,  N.  S.,  169 ;  Beale  v.  Rober- 
son,  8  Ired.  (N.  C),  276. 

The  Judge  ought  to  have  instructed  the  jury  that  the  ac- 
knowledgment of  Hicks  &  Arnold,  after  the  certificate  fell 
due,  if  made  by  them,  was  evidence  that  it  was  not  taken  as 
absolute  payment,  &c.,  as  prayed  by  the  plaintiff. 

The  counsel  for  the  defendant  in  error  made  the  following 
points. 
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1.  Joseph  T.  Hicks  was  the  agent  of  Downey,  and  even  if 
he  took  the  certificate  of  deposit  in  good  faith,  exercising  the 
care  which  a  prudent  man  should  do  in  the  management  of 
his  own  affairs,  he  could  not  be  held  liable  for  the  subsequent 
failure  of  the  bank.  He  had  reason  to  believe  the  bank  was 
solvent ;  and  as  the  certificate  bore  interest,  it  was  con- 
sidered better  than  specie  as  a  remittance. 

2.  The  proof  on  the  record  is  sufficient  to  show,  that  John 
R.  Hicks  was  the  agent  of  Downey  at  the  time  of  the  settle- 
ment in  1839,  but  the  subsequent  reception  of  the  certificate 
from  Dr.  John  Hicks,  by  Downey,  was  an  ample  satisfaction 
of  all  he  had  done,  even  if  he  had  no  power  to  make  the  set- 
tlement in  the  first  instance,  and  equivalent  to  an  original 
authority.  Story  on  Agency,  §  689 ;  Dunlap's  Pailey,  note 
O. ;  Lawrence  v.  Taylor,  5  Hill  (N.  Y.),  107, 118. 

3.  It  was  the  duty  of  Downey  to  have  dissented  from  the 
♦arrangement,  and  refused  the  certificate  of  deposit  at  rmoAa 
the  time  it  was  tendered  to  him ;  but  at  all  events,  it  ^ 
was  gross  negligence,  and  not  a  reasonable  time,  to  wait  three 
or  four  years  without  notifying  J.  T.  Hicks  that  he  could 
not  receive  it  as  a  payment.  Pailey 's  Arg.,  172,  w. ;  2  Kent, 
1'27 ;  Caines  v.  Sleeker,  12  Johns.  (N.  Y.),  300. 

4.  John  Hicks  proves  that  Downey  took  the  certificate  as 
absolute  payment ;  and  being  thus  accepted,  was  a  good  dis- 
charge of  the  debt;  especially  as  it  was  in  the  name  of 
Downey.  Story  on  Contr.,  §  998 ;  2  Greenl.  Ev.,  §  528 ; 
Whitbeck  V.  Van  Ness,  11  Johns.  (N.  Y.),  409 ;  15  Id.,  241. 

Whether  it  was  accepted  in  satisfaction,  was  a  question  for 
the  jury.     15  Serg.  &  R.  (Pa.),  162 ;  9  Johns.  (N.  Y.),  310. 

6.  The  rulings  of  the  court,  it  is  submitted,  were  correct. 
It  will  be  seen  that  the  questions  are  not  leading,  if  he  apply 
to  them  the  test  which  the  rules  of  evidence  establish  as  a 
criterion.     Greenl.  Ev.,  §  434. 

It  will  be  admitted  that  several  of  the  instructions,  asked 
for  by  plaintiff,  did  not  applv  to  the  proof  in  the  record, 
especially  the  first.  It  is  submitted  that  the  instructions 
given  covered  every  legal  proposition  asked  for  by  the  plain- 
tiffs. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  case  was  brought  before  us  by  a  writ  of  error  to  the 
Circuit  Court  for  the  Southern  District  of  Mississippi. 

An  action  of  assumpsit  was  commenced  by  the  plaintiff,  on 
a  note  for  four  hundred  and  fifty-six  dollars,  and  a  large  sum 
for  the  hire  of  slaves. 

The  declaration  contained  ten  couDts,  to  which  the  defend- 
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ant  pleaded  non  asaumpsitj  the  statute  of  limitations,  and  pay- 
ment, on  all  of  which  issues  were  joined.  The  jury  "  found 
for  the  defendant  upon  the  issues  joined  as  to  the  within  note 
of  four  hundred  and  fifty-six  dollars,  and  the  within  account." 
This  finding,  it  is  contended,  is  imperfect,  irresponsive  to  the 
issues,  and  does  not  dispose  of  the  whole  matter  submitted  by 
the  pleadings. 

A  verdict  is  bad  if  it  varies  from  the  issue  in  a  substantial 
matter,  or  if  it  finds  only  a  part  of  that  which  is  in  issue ;  and, 
though  the  court  may  give  form  to  a  general  finding,  so  as  to 
make  it  harmonize  with  the  issue,  yet  if  it  appears  that  the 
finding  is  different  from  the  issue,  or  is  confined  to  a  part 
only  of  the  matter  in  issue,  no  judgment  can  be  rendered  upon 
the  verdict.  Patterson  v.  United  States^  2  Wheat.,  221.  The 
verdict  rendered  was  informal,  but  there  was  sufficient  to  au- 
thorize the  court  to  enter  it  in  form.  The  matter  in  contro- 
versy was  the  note  stated  and  the  hire  of  the  negroes,  the 
41047-1  amount  claimed  *for  which,  was  stated  in  an  account ; 
J  and  on  both  these  the  jury  found  for  the  defendant,  on 
the  issues  joined.     We  think  this  was  sufficient. 

Andrew  Arnold,  a  copartner  of  the  testator,  was  ofiFered  as 
a  witness,  and  being  objected  to  on  the  ground  of  interest,  a 
release  was  given  in  evidence,  which,  on  its  face,  appeared  to 
be  duly  executed ;  on  which  the  witness  was  sworn.  Objection 
is  made  that  the  execution  of  the  release  was  not  proved.  The 
answer  to  this  is,  that  there  was  no  exception  taken  to  the 
paper  on  that  ground. 

From  the  facts,  it  appears  that  Joseph  T.  Hicks,  now  re- 
presented by  his  executrix,  was  indebted  to  the  plaintijBf  on 
the  10th  January,  1839,  on  a  settlement,  nine  thousand  seven 
hundred  and  ninety-nine  dollars  and  eighty-nine  cents,  for 
the  hire  of  negi'oes,  which  John  R.  Hicks,  the  friend  of 
Downey,  received  in  a  certificate  of  deposit  from  the  Missis- 
sippi Railroad  Bank,  situated  at  Natchez,  payable  on  the  1st 
of  November  ensuing,  for  which  he  executed  a  receipt.  He 
was  not  authorized  to  act  as  the  agent  of  Downey,  but  he 
acted  as  his  friend  in  the  business.  Being  assured  by  his 
brother,  Joseph  T.  Hicks,  and  others,  that  the  bank  was 
good,  (and  as  a  reason  for  this  opinion  it  was  stated  that 
wealthy  men  had  an  interest  in  the  bank,)  and  as  eight  per 
cent,  interest  was  paid  for  deposits,  the  certificate  was  pre- 
ferred, believing  it  would  be  satisfactory  to  the  plaintiff. 
At  the  time  of  this  transaction  the  bank  was  indebted  to 
Joseph  T.  Hicks  and  Ai-nold,  for  labor  on  the  railroad,  a 
sum  exceeding  twenty  thousand  dollars.  The  mode  of  pay- 
ment was  by  drawing  a  check  on  the  bank  for  several  claims, 
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and  then  crediting  on  the  books  of  the  bank,  as  a  deposit,  the 
sum  due  to  each  claimant. 

In  February  ensuing,  when  John  R.  Hicks  returned  to 
North  Carolina,  where  he  and  the  plaintiff  resided,  he  handed 
over  to  Downey  the  certificate  of  deposit,  who  received  it, 
saying  he  would  have  preferred  the  gold  and  silver;  but 
said  nothing  further  in  repudiation  or  confirmation  of  the 
act  of  Hicks.  In  a  letter  dated  8d  of  March,  1839,  from  J.  T. 
Hicks  and  Arnold,  to  the  bank,  they  say,  "We  have  ever 
entertained  the  kindest  feelings  towards  your  institution, 
and  every  disposition  of  indulgence  to  the  utmost  of  our 
ability.  The  time  has  now  arrived  when  ruin  awaits  us, 
from  a  total  inability*  to  use  your  post-notes  to  meet  our 
engagements ; "  and  they  proposed  to  take  some  money  and 
negroes  for  the  money  due  them  from  the  bank,  or  to  take 
the  whole  in  negi'oes,  if  the  money  could  not  be  paid. 

For  a  short  time  after  the  date  of  the  certificate  of  deposit, 
the  bank  continued  to  pay  small  notes  in  specie,  but  evidence 
was  given  conducing  to  show  it  was  unable  to  meet  its 
^engagements,  and  that  in  a  short  time  it  failed.  Suit  rmoAQ 
was  brought  by  Downey  against  the  bank  on  the  cer-  •- 
tificate  of  deposit,  in  the  spring  of  1840 ;  and  also  for  other 
sums,  due  him  from  Hicks  &  Arnold,  by  arrangements  with 
them.     But  nothing  could  be  recovered  from  the  bank. 

Evidence  was  offered  with  the  view  of  showing  that  Downey 
considered  the  certificate  of  deposit  as  good,  and  that  he  said 
he  could  not  complain  of  Hicks,  in  receiving  the  certificate, 
as  he  had  received  a  similar  one  on  his  own  account. 

Evidence  was  also  given  to  show  that  on  the  eleventh  of 
March,  1840,  Joseph  T.  Hicks  and  Arnold,  admitted  the  cer- 
tificate of  deposit  was  given  as  collateral  security,  and  that 
they  considered  themselves  bound  to  pay  the  debt  due  the 
plaintiff,  including  the  certificate  of  deposit,  and  other  de- 
mands. Evidence  was  also  given  to  explain  this  conversation 
as  referring  exclusively  to  other  demands,  not  including  the 
certificate  of  deposit. 

The  testimony  being  closed,  the  plaintiff  prayed  the  court 
to  instruct  the  jury,  1.  That  the  acceptance  by  the  plaintiff 
of  the  certificate  of  deposit  for  a  precedent  debt  due  him  by 
Hicks  or  Hicks  &  Arnold,  was  no  payment  or  extinguishment 
of  such  debt,  unless  there  was  an  express  agreement  to  accept 
it  as  such  payment ;  and  to  take  the  risk  of  the  solvency  of 
the  bank. 

2.  That  the  certificate  of  a  bank  due  at  a  future  day,  like 
the  note  of  any  third  person,  if  given  for  a  preexisting  debt, 
is  not  payment  and  discharge  thereof,  unless  specially  agreed 
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to  be  80  taken ;  and  if  a  receipt  in  full  be  given,  it  iB  still  a 
question  of  fact  for  the  jury  to  decide  whether  there  was  such 
an  agreement  or  not ;  and  that  unless  the  certificate  be  after- 
war£(  paid  by  the  bank,  it  is  primd  facie  no  satisfaction  of 
the  preexisting  debt. 

3.  That  if  the  jury  believe,  from  the  evidence,  that  Hicks 
&  Arnold  or  Hicks,  after  the  maturity  of  the  certificate, 
admitted  their  liability  to  make  it  good,  such  admission  is 
evidence  that  the  certificate  was  not  taken  as  payment  abso- 
lutely, but  as  a  conditional  payment  only,  and  that  they  had 
notice  of  all  the  facts  necessary  to  hold  them  responsible. 

The  court  charged  the  jury  that  ^^  an  s^ent  is  bound  to  act 
in  accordance  witn  his  authority,  to  make  his  acts  binding  on 
his  principal.  If  the  agent  exceeds  his  authority,  his  princi- 
pal is  not  bound  by  his  act,  so  exceeding  his  authority,  unless 
the  principal  afterwards  ratify  his  acts.  If  a  principal,  after 
he  is  informed  what  his  agent  has  done,  ratify  his  acts,  he  is 
bound  by  the  acts  of  his  agents,  although  the  agent  may  not 
have  had  any  authority  to  do  the  act  so  ratified  at  the  time 
it  was  done.  An  act  done  as  an  agent  by  one  having  no  au- 
thority, it  is  obligatory  on  his  principal ;  if,  in  a  reasonable 
♦•24Q1  *^™®  after,  he  is  fully  *informed  of  what  has  been  done, 
J  he  does  not  object  thereto,  he  is  presumed  to  ratify  the 
acts,  and  is  bound  thereby." 

That,  "  if  Downey  received  the  certificate,  conditioned  that 
he  would  receive  the  money  in  discharge  of  the  debt,  if  the 
bank  should  pay  it,  then  Downey  was  bound  to  use  reason- 
able diligence  to  collect  the  money  due  on  the  certificate. 
Reasonable  diligence  consists  in  such  exertions  as  a  prudent 
man  would  use  in  his  own  case  in  the  collection  of  the  certifi- 
cate ;  and  if  Downey  failed  to  use  such  diligence  to  collect 
the  money,  the  defendants  are  not  liable,  and  the  juiy  should 
find  for  the  defendant." 

In  ordinary  transactions,  a  check  on  a  specie-paying  bank, 
payable  on  demand,  is  payment.*  And,  if  the  holder  of  the 
check  present  it  to  the  bank,  and  direct  the  amount  to  be 
placed  to  his  credit  as  a  deposit,  and  the  bank  should  fail,  the 
loss  would  be  the  depositor's.  The  deposit  was  at  his  option 
and  for  his  benefit.      But  the  transaction  of  Downey  and 


^  In  Thomson  v.  Bank  of  British 
Nl  America,  82  N.  Y.,  1,  it  is  held  that 
where  a  debtor  pays  his  debt  by  a 
check  to  the  order  of  his  creditor  or 
of  one  nominated  by  the  latter,  and 
the  check  is  lost  by  or  fraudulently 
obtained  from  the   creditor,  and  is 
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Hicks  was  not  of  this  character.  Doctor  Hicks,  who  acted  for 
Downey,  was  not  authorized  to  make*  the  arrangement ;  he 
acted,  in  his  own  language,  ^^  without  authority,  as  the  friend 
of  the  plaintiff."  There  was  no  money,  in  fact,  deposited  in 
the  bank.  It  was  indebted  to  J.  T.  Hicks  and  Arnold,  who 
were  in  partnership,  in  a  large  sum ;  and,  to  pay  Downey, 
Hicks  drew  a  check  for  the  amount,  which  was  charged  to 
his  account  in  bank,  and  a  certificate  of  deposit  for  the 
same  amount  was  given  to  Downey.  This  arrangement  was 
strongly  recommended  by  the  debtor.  Hicks,  to  his  brother, 
the  friend  of  Downey.  Eight  per  cent,  was  allowed  on  the 
certificate  of  deposit,  which  was  payable  in  ten  months. 

A  note  of  the  debtor  himself,  or  of  a  third  party,  is  never 
considered  as  a  payment  of  a  precedent  debt,  unless  there  be 
a  special  agreement  to  that  effect.^  Had  Downey  i^ceived 
the  certificate  of  deposit  himself,  it  could  not  have  been  con- 
sidered a  payment  unless  it  was  so  agreed.  The  transaction, 
in  fact,  was  only  a  dealing  with  credits.  No  money  was 
drawn  from  the  bank,  or  deposited  in  it.  By  the  certificate, 
the  credit  of  the  bank  was  given  in  addition  to  the  credit  of 
the  original  debtor.  Such  a  transaction,  without  a  special 
agreement  to  receive  the  certificate  in  payment,  would  make 
it  a  collateral  security  only.  A  receipt  for  the  amount,  exe- 
cuted at  the  time,  would  not  affect  the  question.  In  this 
view,  it  was  error  in  the  court  not  to  give  the  fir^t  and  second 
instructions  asked  by  the  plaintiff,  unless  the  charge  given 
substantially  embraced  the  points  stated. 

In  the  charge  given  it  is  nowhere  stated  that,  to  make  the 
certificate  of  deposit  a  payment,  there  must  be  an  agreement 
to  that  effect.  The  jury  are  informed  that,  where  an  agent 
exceeds  *his  authority,  or  acts  without  authority,  the  r«2^o 
principal  is  not  bound,  unless  he  ratify  such  acts.    But  ^ 


^  S.  P.  Peter  r.  Beverly,  10  Pet.,  payment.    When  default  is  made  in 

6S2 ,  re-affirmed  Bank  of  United  States  payment,  the  creditor  may  sue  upon 

T.  Beverly,  1    How.,  134;    Same  v.  the  original  demand,  and  bring  the 

Daniel,  12  Pet,  33 ;  Lyman  v.  Bank  note  into  court  to  be  delivered  up  on 

of  United  States,  12  How.,  226;  Gal-  trial.      And    so    successive    renewal 

fagher  v.  Roberts,  2  Wash.  C.  C,  101 ;  notes  are  simply  extensions  from  date 

Weed  V.  Snow,  3  McLean,  266 ;  Allen  to    date  of   the    time    of   payment. 

V.  King,  4  Id.,  128 ;  Cooper  v.  Qibbs,  Jagger  Iron  Co.  v.   Walker,  76  N.  Y., 

Id.,  396.    And  see  notes  to  Black  v.  621 ;  affirming  43  Superior,  276.    S.  P. 

Zacharie,  3  How.,.  483.  Maier  v.  Canavan,  8  Daly,  272.  When, 

The  taking  by  a  creditor,  of  the  however,  the  creditor  receives  from 

debtor's  note,  for  an  existing  indebt-  the  debtor  the  note  of  a  third  person, 

edness,  does  not  merge  or  extinguish  the  presumption  is  that  it  was  re- 

the  indebtedness ;  the  note  is  simply  ceived  as  payment.     Shaw  v.  Republic 

evidence  of  the  debt,  and  its  opera-  Life  Insurance  Co.^  69  N.  Y.,  2S6. 
tion  is  only  to  extend  the  time  of 
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the  jury  are  not  informed  what  amounts  to  a  ratification. 
They  are  told,  where  acts  are  done,  of  which  the  principal  is 
informed  if  he  does  not  in  a  reasonable  time  object  thereto, 
he  is  presumed  to  mtify  the  acts,  and  is  bound  thereby. 

This,  in  all  probability  misled  the  jury.  Doctor  Hicks,  in 
receiving  the  certificate  of  deposit,  did  not  pretend  that  he 
was  authorized  to  receive  it — ^much  less  that  he  was  author- 
ized to  receive  it  as  payment.  The  receipt  of  the  certificate, 
under  such  circumstances,  by  Downey,  without  any  express 
agreement  on  the  subject,  could  not  operate  as  payment.  In 
this  respect,  therefore,  unless  such  an  agreement  was  shown 
and  connected  with  this  part  of  the  charge,  it  was  erroneous. 

The  jury  were  instructed  that,  if  the  certificate  was  re- 
ceived on  condition,  the  deposit,  if  paid  by  the  bank,  should 
be  applied  as  payment,  Downey  was  bound  to  use  reasonable 
diligence.  But  the  jury  were  not  informed  what  that  kind 
of  diligence  was,  except,  '*  that  it  consisted  in  such  exertions 
as  a  prudent  man  would  use  in  his  own  case  in  the  collection 
of  the  certificate."  Where  a  note  is  received  as  collateral 
security,  and  this  certificate  of  deposit  is  only  the  obligation 
of  the  bank,  and  does  not,  in  principle,  in  this  respect,  differ 
from  a  note,  the  holder  is  not  bound  to  active  diligence.  If 
the  note  have  an  indorser,  and  it  matures  in  his  hands,  he 
may  be  bound  to  take  such  steps  as  shall  charge  the  indorser 
as  a  bank  is  bound,  where  a  note  is  sent  to  it  for  collection. 
But  he  is  not  bound  to  bring  suit.  He  is  only  chargeable 
with  a  negligence,  which  shall  operate  to  the  injury  of  the 
owner  of  the  paper. 

As,  in  less  than  three  months  from  the  date  of  the  certifi- 
cate of  deposit  by  the  showing  of  the  defendant,  the  post- 
notes  of  the  bank  answered  him  no  valuable  purpose  in  sat- 
isfying the  demands  against  him,  there  is  no  ground  to  allege 
that  the  defendant  suffered  by  any  want  of  diligence  in  the 
plaintiff.  The  bank  was  insolvent,  if  not  when  the  certificate 
was  given,  before  it  became  due.  The  above  instruction  was 
erroneous. 

We  think  the  court  erred,  also,  in  refusing  to  give  the 
third  instruction,  as  prayed  by  the  plaintiff.  If  the  evidence 
showed,  after  the  maturity  of  the  certificate,  that  Hicks  & 
Arnold,  or  Hicks,  admitted  their  liability  to  make  it  good, 
the  jury  should  have  been  told  by  the  court,  that  if  they  be- 
lieved such  an  admission  was  made,  it  conduced  to  prove  that 
the  certificate  was  not  taken  in  payment. 

For  the  above  reasons,  the  judgment  of  the  Circuit  Court 
is  reversed,  and  the  cause  is  remanded  for  further  proceedings. 
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Mr.  Justice  DANIEL  and  Mr.  Justice  6RIER  dissented. 

*Mr.  Justice  DANIEL  (Mr.  Justice  GRIER  con-  r«oRi 
ciuTing).  L  ^^^ 

It  is  my  opinion,  that  the  judgment  of  the  Circuit  Court, 
in  this  case,  should  be  affirmed,  upon  the  questions  raised  in 
the  argument,  1st,  upon  the  sufficiency  of  the  finding  by  the 
jury,  as  being  responsive  to  all  the  issues,  or  otherwise ;  2dly, 
as  to  the  admissibility  in  evidence  of  the  release  to  Arnold, 
in  the  absence  of  the  subscribing  witness  to  that  release,  there 
is  an  entire  concurrence  amongst  the  Judges.  But  with  the 
views  announced  as  those  of  the  court  with  respect  to  the 
authority  and  the  acts  of  Doctor  Hicks,  as  the  agent  of 
Downey,  and  as  to  the  consequences  deducible  from  those 
acts,  I  am  constrained  to  disagree. 

And  here  I  must  remark,  that,  according  to  my  apprehen- 
sion of  the  evidence  upon  the  record,  as  to  the  authority 
vested  in  Doctor  Hicks,  as  agent,  and  his  acts  under  that 
authority,  and  with  respect  to  the  conduct  of  Downey,  as 
principal,  in  confirmation  of  those  acts, — that  evidence  has 
not  been  accurately  stated.  It  is  said  by  the  court,  that 
Doctor  Hicks  did  not  act  as  the  agent,  but  merely  as  the 
friend  of  Downey.  There  seems  to  be  some  difficulty,  and 
even  confusion,  in  this  attempt  to  discriminate  between  these 
two  characters.  True  it  is,  that  the  agent,  however  confided 
in,  does  not  always  prove  the  best  friend  of  his  principal ; 
but  it  is  equally  true,  that  the  principal  would  rarely  select, 
as  his  agent,  one  whom  he  regarded  in  any  other  light  than 
that  of  a  friend.  But  the  record,  according  to  my  apprehen- 
sion of  the  evidence,  discloses  the  most  ample  and  explicit 
authority  to  Doctor  Hicks,  to  settle  the  claims  of  Downey 
upon  the  firm  of  Hicks  &  Arnold,  and  exhibits  instructions 
equally  clear  to  Doctor  Hicks,  to  transmit  to  Downey  the 
amount  which  this  agent,  upon  the  settlement  made  by  him, 
should  ascertain  to  be  owing  from  Hicks  &  Arnold  to  Downey. 
The  record  discloses  these  further  facts :  1.  The  settlement 
made  by  Doctor  Hicks  with  Hicks  &  Arnold ;  2.  The  draw- 
ing of  a  check  by  these  persons  in  favor  of  Doctor  Hicks,  the 
agent,  upon  the  bank  at  Natchez,  for  the  amount  ascertained 
to  be  due  to  Downey ;  3.  The  presentation  of  that  check  by 
the  agent,  at  the  bank  of  Natchez;  4.  The  proffer  by  the 
bank,  of  payment  in  specie  of  the  amount  of  the  check ;  and 
the  express  agreement  of  the  agent  with  the  bank,  to  com- 
mute that  check  and  proifer  of  immediate  payment  in  money 
for  a  certificate  of  deposit,  or  post-note,  payable  at  a  deferred 
period,  bearing  an  interest  of  8  per  centum.     So  much,  then, 

269 


261  SUPREME  COURT. 

Downey  v.  Hick4. 

far  the  acts  of  the  agent  in  virtue  of  the  authority  originally 
vested  in  him ;  and  if  there  could  arise  a  doubt  as  to  their 
validity,  that  doubt  could  apply  only  to  the  transmutation  of 
the  demand  for  the  money  into  a  certificate  of  deposit,  or  de- 
*2'S21  ferred  payment,  bearing  interest.  But, supposing  *there 
J  had  been  room  for  douBt  in  this  respect,  on  the  ground 
that  the  agent  had  transcended  his  power,  that  doubt  must 
he  entirely  dispelled  when  the  conduct  of  the  principal  is 
considered.  Upon  being  informed,  by  the  agent,  of  the 
measure  he  had  taken,  and  upon  having  the  certificate  trans- 
mitted to  him,  the  principal  said,  in  reply,  that  although  he 
would  have  preferred  a  payment  down  in  money,  yet  as  the 
agent  had  acted  for  himself  as  be  had  done  for  his  principal, 
he  could  not  find  fault  with  the  arrangement.  He  expressed 
no  apprehensions  as  to  the  prudence  or  safety  of  the  arrange- 
ment, but  ratified  it  expressly ;  and  in  fact  the  proof  is  clear, 
that  at  the  time,  and  for  some  months  after,  the  bank  was 
paying  specie ;  and  that  its  certificates,  like  the  one  in  ques- 
tion, commanded  a  premium  in  the  market.  In  this  mode 
were  the  entire  proceedings  of  the  agent  explicitly  ratified. 

If  this  apprehension  of  the  testimonv  be  correct,  then  it  is 
difiicult  to  conceive  how  the  jury  could  have  been  misled  by 
tlie  instructions  which  were  given  them  by  the  court.  Indeed 
this  court,  so  far  as  those  instructions  covered  the  relation  of 
principal  and  agent,  have  not  questioned  the  correctness  of 
those  instructions.  But  it  is  said,  that  the  court  erred  in  the 
opinion  it  expressed  upon  the  subject  of  the  diligence  requi- 
site in  the  application  for  payment  of  the  certificate  of  deposit. 
Let  it  be  conceded  that  this  opinion  of  the  court  upon  the 
subject  of  reasonable  diligence  was  not  the  law ;  still  it  should 
not  affect  the  decision  in  this  case,  because  that  opinion  had 
no  connection  with  the  true  character  of  the  case,  which  de- 
pended upon  a  phase  of  the  evidence  to  which  that  instruc- 
tion had  no  application,  and  could  not  influence.  If  the  agent 
of  Downey  was  authorized  to  settle,  and  had  settled  with  the 
debtors  of  Downey,  and  the  latter  had  accepted  from  his 
debtors  what  he  acknowledged  was  payment,  at  this  point 
the  transaction  closed;  and  unless  the  parties  making  pay- 
ment could  be  affected  by  showing  fraud  or  bad  faith,  the 
whole  matter  was  terminated  by  the  agreement  between  the 
parties.  Downey  had  an  indisputable  right  to  receive  pay- 
ment in  any  medium  he  might  choose,  and  it  is  not  in  the 
power  of  a  court  to  control  his  first  choice  and  give  him  the 
right  to  a  second,  or  to  visit,  upon  those  who  nave  applied 
their  means  to  his  satisfaction,  and  by  so  doing  prevented 
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tbem  being  available  to  themBelves  to  any  otber  possible  pur- 
pose, the  mischiefs  resulting  from  his  choice. 

But  it  is  said  by  the  court,  that  Hicks  &  Arnold,  subse- 
quently to  the  failure  of  the  bank,  admitted  their  liability  to 
Downey  for  this  demand.  Here,  again,  I  conceive  that  the 
evidence  in  this  cause  has  been  greatly  misapprehended,  and 
that  a  correct  understanding  of  the  testimony  will  show  that 
the  *adraission  which  has  been  brought  to  bear  upon  r*ocQ 
this  transaction,  related  to  a  posterior  and  wholly  dif-  ^ 
fere  lit  liability  of  the  same  parties — to  a  transaction  in  which 
Hicks  and  Arnold  had  deposited  a  certificate  of  deposit  of 
this  bank  as  collateral  security  for  a  debt  from  Arnold,  and 
that  security  turning  out  not  to  be  available,  they  held  them- 
selves bound  to  satisfy  the  demand  it  was  designed  to  secure. 
This  subsequent  transaction  had  no  connection  whatever  with 
that  in  which  the  check  in  question  was  given,  and  on  which 
payment  in  money  was  proffered,  but  for  which  the  certificate 
of  deposit  was,  by  express  agi*eement  of  the  agent,  ratified 
by  his  principal,  taken  in  full  satisfaction. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
tliis  cause  be,  and  the  same  is  hereby,  reversed  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a  ventre  facias 
de  novo* 


■—■<» 


Philip  H.  Db  Lank,  John  M.  Chiles,  Mabtha  C. 
('hiles,  John  E.  Ltkes,  and  Grace  A.  Lykes,  Ap- 
pellants, V.  Andrew  B.  Moore,  and  James  L. 
GoRRE,  Executors  of  James  L.  Goree,  Deceased. 

Where  an  antenuptial  contract  was  alleged  to  have  been  made,  and  the  affida- 
vits of  the  parties  claiming  under  it  alleged  that  they  never  possessed  or 
saw  it ;  that  they  had  made  diligent  inquiry  for  it,  but  were  unable  to  learn 
its  present  existence  or  place  of  existence ;  that  inquiry  had  been  made  of 
the  guardian  of  one  qf  the  children,  who  said  that  he  had  never  been  in 
possession  of  it,  and  did  not  know  where  it  was ;  that  inquiry  had  been  made 
at  the  recording  offices  in  vain,  and  that  the  affiants  believed  it  to  be  lost ; 
secondary  proof  of  its  contents  ought  to  have  been  admitted. 

Whether  recorded  or  not,  it  was  binding  upon  the  parties.    If  recorded  within 
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the  time  prescribed  by  statute,  or  if  reacknowledged  and  recorded  after^ 
wards,  notice  would  thereby  hare  been  given  to  all  persons  of  its  effect 

If  it  was  regularly  recorded  in  one  State,  and  the  property  upon  which  it  acted 
was  removed  to  another  State,  the  protection  of  the  contract  would  follow 
the  property  into  the  State  into  which  it  was  removed. 

But  where  no  suit  was  brought  until  eight  or  nine  years  after  the  death  of  the 
husband,  and  then  the  one  which  was  brought  was  dismissed  for  want  of 
prosecution ;  another  suit  against  the  executors  who  had  divided  the  prop- 
erty, comes  too  late.' 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Alabama. 
♦S'vil     *'rhe  case  is  fully  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr,  Johnson  and  Mr.  Butler^  for  the  ap- 
pellants, and  Mr.  Bradley  and  Mr.  Davidge^  for  the  appellees. 

The  counsel  for  the  appellants,  after  stating  the  case,  pro- 
ceeded : 

It  appears  from  the  record  that  the  defendants  objected  to 
the  reading  of  the  papers  of  the  marriage  settlement,  because 
the  affidavits  of  the  complainants  did  not  make  out  such  a 
case  of  the  loss  or  destruction  as  would  dispense  with  the 
production  of  the  original.  The  objection  was  sustained  by 
the  presiding  Judge.  By  the  ruling  of  the  Judge,  the  com- 
plainants' bill  was  ordered  to  be  dismissed. 

It  is  submitted,  that  the  ruling  of  the  Judge  was  errone- 
ous; and  if  it  should  be  sustained  here,  the  complainants 
must  fail  in  any  attempt  to  recover  their  rights,  because  they 
cannot  be  allowed  to  introduce  the  only  evidence  on  which 
they  rest. 

The  evidence  offered  by  the  complainants,  and  rejected  by 
the  court,  was  both  competent  and  sufficient  to  satisfy  a 
Judge,  when  discretion  must,  on  such  questions,  regulate  his 
judgment ;  and  especially  so  in  the  chancery  jurisdiction  of  the 
court,  where  it  is  usual  to  receive  with  a  liberal  latitude  mb 
modo  at  least,  all  evidence  that  can  lead  to  a  competent  judg- 
ment on  the  riglits  of  the  parties.  The  bill  was  filed  by  those 
who  were  seeking  their  rights  by  discovery,  and  against  the 
acts  of  those  who  had  a  temptation  to  destroy  the  evidence 
against  them.  But  it  is  submitted,  that  the  question  has 
been  authoritatively  ruled  by  the  court ;  and,  according  to 
the  adjudged  cases  on  the  same  subject  in  Alabama,  where 
this  case  was  tried,  the  evidence  rejected  should  have  been 
admitted.     Tayloe  v.  BiggSy  1  Pet.,  591,  596 ;  s.  c,  9  Whart. 

1  See  notes  to  McKnight  v.  Taiflor,    189;    Wagner  v.   Baird,  7  Id.,  234; 
1  How.,  161 ;  Bowman  v.  Wathen,  Id.,     Vetizie  v.  Williams,  8  Id.,  134. 
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(Pa.),  483 ;  Winn  v.  Patterson,  9  Pet.,  663,  676  ;  s.  c,  6  Pet., 
233,  240,  242 ;  Sturdevant  v.  Oaine%,  6  Ala.,  435  ;  Slerge  v. 
Clapton,  6  Ala.,  589. 

If  the  evidence  rejected  by  the  Judge,  as  to  the  reading  of 
the  marriage  settlement,  should  have  been  received,  as  we 
think  it  should,  then  it  may  become  necessary  to  bring  in  re- 
view the  questions  made  by  the  defendants'  answer. 

Was  the  marriage  settlement  duly  and  legally  recorded  in 
South  Carolina?  By  the  laws  of  South  Carolina  (see  act  of 
1786  and  1823)  marriage  settlements,  according  to  the  first 
act,  are  required  to  be  recorded  in  the  office  of  the  Secretary 
of  State,  and  by  the  second  act,  also,  in  the  office  of  the  Reg- 
ister of  Mesne  Conveyances,  within  three  months  after  their 
execution,  otherwise  they  will  be  regarded  as  void  at  law. 
The  marriage  settlement,  in  this  case,  was  executed  on  the 
20th  May,  and  if  *recorded  before  the  20th  of  August,  r*ot  c 
would  have  been  duly  recorded,  according  to  the  re-  ^ 
quirements  of  the  act  of  1786.  It  appears  from  Guiguard's 
official  certificate,  that  the  paper  was  recorded  in  the 
Register  of  Mesne  Conveyances,  on  the  31st  day  of  July, 
1816,  the  day  on  which  it  was  proved  by  Young,  one  of  the 
witnesses  to  it. 

The  certificate  of  Arthar,  the  deputy  Secretary  of  State,  is 
not  definite  as  to  the  time  when  the  paper  was  recorded  in 
the  office  of  the  Secretary  of  State.  There  is  no  doubt,  how- 
ever, that  it  had  been  first  recorded  in  that  office,  as  such 
should  have  been  done,  according  to  the  act  of  1786  (which 
is  the  only  act  affecting  this  case).  We  think  such  must  be 
the  conclusion  of  the  court,  as  scarcely  any  other  fair  infer- 
ence could  be  drawn  from  the  premises.  If  such  should  be 
the  holdinff  of  the  court,  a  second  proposition  arises,  was  it 
necessary  niat  it  should  have  been  recorded  in  Alabama  ? 

According  to  the  tenor  of  the  decisions  of  this  court,  it  was 
not  necessary  that  there  should  be  such  a  recording  to  protect 
the  rights  of  the  complainants  against  the  claims  of  a  subse- 
quent purchaser. 

"  A  marriage  settlement  or  deed,  in  favor  of  the  wife,  duly 
executed  and  recorded  in  Virginia,  will  be  good  against  the 
creditors  in  the  District  of  Columbia,  although  they  may  have 
had  no  express  notice."  Bank  v.  Lee,  13  Pet.,  119, 120.  Such 
has  been  the  current  of  decisions  in  South  Carolina  and  Ala- 
bama. 

But  the  complainants  have  a  right,  from  the  proof  in  the 
record,  to  take  refuge  in  the  equity  of  their  rights. 

According  to  the  evidence  of  W.  R.  Hamilton,  Goree,  the 
testator  of  defendants,  who  seems  to  have  been  a  shopkeeper, 
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purchased  the  slave  in  question,  with  express  notice  of  com- 
plainants' title,  by  the  marriage  settlement  of  their  mother 
with  Yancey.  The  testimony  of  Hamilton  was  duly  taken ; 
for,  if  defectively  taken  in  the  first  instance,  the  defendants 
had  an  opportunity,  and  were  required,  to  retake  it,  if  they 
chose,  by  an  express  agreement  of  the  parties. 

Such  being  their  condition — that  is,  purchasers  with  ex- 
press notice — he,  Goree,  took  the  property  subject  to  the 
acknowledged  claims  of  the  complainants,  and  having  taken 
under  their  title,  he  should  not  be  allowed  to  claim  against 
it. 

The  doctrine  of  notice  is  well  established.  He  who  ac- 
quires a  legal  title,  havin?  notice  of  the  prior  equity  of  an- 
other, becomes  a  trustee  ror  that  other  to  the  extent  of  his 
equity.    1  Cranch,  100. 

If  a  man  will  purchase,  with  notice  of  another's  right,  giv- 
ing a  consideration  will  not  avail  him.  2  Bridgm.  Dig.,  Vend- 
ors and  Purchasers,  IX.,  691. 

*2561  *^i^h  respect  to  the  operation,  of  the  statute  of 
-J  limitations  upon  cases  of  trust  in  equity,  the  distinc- 
tion is,  if  the  trust  be  constituted  by  act  of  the  parties,  the 
possession  of  the  trustee  is  the  possession  of  ce9tui  que  trust, 
and  no  length  of  such  possession  will  bar ;  but  if  a  party  is 
constituted  a  trustee  by  the  decree  of  a  court  of  equity 
founded  on  fraud,  or  the  like,  his  possession  is  adverse,  and 
the  statute  of  limitations  will  run  from  the  time  that  the  cir- 
cumstances of  the  fraud  were  discovered.  2  Bridgman, 
Dig.,  252. 

In  the  case  of  Miller  v.  Kershaw,  marriage  settlement  i^as 
held  void  at  law;  in  equity,  however,  the  party  claiming 
under  the  settlement,  would  be  protected  where  the  pur- 
chaser had  actual  notice  of  the  settlement.  Bayley,  £q., 
481. 

If  the  foregoing  propositions  can  be  sustained,  another 
question  arises,  and  that  is,  can  the  defendants  claim  to  be 
protected  by  the  statute  of  limitations  ?  The  complainants 
allege,  in  their  bill,  that  they  were  minors  at  the  death  of 
their  mother,  and  could  not  assert  their  rights,  under  the 
marriage  settlement,  as  remaindermen,  after  the  death  of 
Yancey,  their  step-father.  They  aver,  furthermore,  that  they 
were  ignorant  as  to  the  time  of  Yancey's  death,  from  their 
distant  and  separated  situations.  It  is  also  stated  expressly 
in  their  bill,  (and  it  is  a  bill  of  discovery,)  that  they  were 
not  informed  as  to  the  time  when  a  fraud  had  been  com- 
mitted upon  their  rights,  to  wit,  when  Yancey  sold,  and 
Goree  purchased,  with  a  full  disclosure  and  knowledge  of 
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their  title.  This  reduces  the  parties  to  the  relation  of 
trustee  and  cestui  que  trusty  and  exempts  the  complainant 
from  the  operation  of  the  statute  of  limitations. 

Purchaser  from  mortgagor,  vith  notice,  cannot  claim  by 
possession  against  a  mortgage.  Thayer  y.  Craner^  1  MeCord 
(S.  C),  896. 

Court  of  Equity,  bound  by  statute,  upon  legal  title  and  de- 
mands, except  in  cases  which  are  excepted  upon  purely 
equitable  principles,  such  as  trust,  fraud,  &c.  Van  Rhyn  v. 
VincenU  1  McCord  (S.  C),  814. 

In  cases  of  fraud,  it  runs  from  the  time  the  fraud  has  been 
discovered.    Id.,  4  Dessaus.  (S.  C),  480. 

If  one  intrudes  upon  the  rights  of  an  infant,  and  takes  the 
profits,  he  will  be  treated  as  guardian.  His  character  is 
fiduciary ;  the  statute  of  limitations  is  inapplicable ;  and  lapse 
of  time  will  not  bar  account.  Goodhue  v.  Barnwell^  Rice 
(S.  C.)  Eq.,  289. 

The  ruling  of  the  Judge  below  was  evidently  in  reference 
to  a  single  question,  in  which  he  clearly  was  in  error.  But, 
independently  of  his  decision,  it  may  become  the  plaintiffs  to 
satisfy  this  court  that,  if  he  had  all  these  questions  before 
him,  the  *defendants,  in  any  point  of  view,  would  r*o57 
have  been  entitled  to  a  decree  in  their  favor.  ■- 

Therefore  it  becomes  the  complainants  to  show  that  they 
were  entitled  to  a  decree  in  their  favor,  upon  the  entire 
merits  of  their  case. 

The  counsel  for  the  appellees  made  the  following  points : 
First  point  omitted. 

II.  The  court  was  right  in  rejecting  the  copy  of  the  mar- 
riage contract. 

1.  The  affidavits  of  the  complainants  were  insufficient  to 
prove  the  loss  of  the  original,  which  they  had  never  seen, 
and  which  had  never  been  seen  by  any  witness  in  the  cause. 

The  foundation  that  is  the  existence  of  an  original,  was 
not  laid,  unless  it  is  shown  by  the  copy. 

This  distinguishes  it  from  the  case  of  Winn  v.  Patterson^ 
(9  Pet.,  663,)  and  all  the  other  cases ;  5  Pet.,  228,  et  ah 

2.  If  this  foundation  was  laid,  they  do  not  show  a  search 
for  the  original  such  as  is  required  by  the  court. 

They  state  where  they  have  searched ;  but  Yancey  removed 
from  South  Carolina  to  Alabama,  carrying  the  personal  prop- 
erty with  him.  His  right,  according  to  the  theory  of  com- 
plainants, depended  upon  this  agreement.  He  would  have 
carried  it  with  him.    It  would  have  been  among  his  papers. 
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There  was  no  search  there.    See  the  cases  cited  on  appel- 
lant's brief. 

3.  The  copy  from  the  records  in  South  Carolina  cannot 
rest  on  the  principle  of  an  ancient  deed.  The  possession  and 
acts  of  Yancey,  as  represented  by  complainants,  were  incon- 
sistent with  any  limitation  on  Us  title,  and  therefore  with 
this  deed.  Nor  does  the  rule  apply  to  copies,  unless  some 
other  proof  of  the  existence  of  the  deed  is  given.  There 
must  be  proof  aliunde  that  there  was  an  original.  Winn  v. 
Patterson^  9  Pet.,  676-6,  and  the  cases  cited  by  appellant. 

4.  The  affidavit  of  Lykes  and  wife  was  properly  rejected 
by  the  court;  and,  in  order  to  lay  the  foundation  for  the 
secondary  proof,  all  the  complainants  should  have  purged 
themselves  from  any  concealment  or  laches. 

III.  The  copies  could  only  be  admitted  on  the  ground  of 
their  having  been  duly  and  lawfully  recorded  in  South  Caro- 
lina. 

1.  The  title  is  set  up  in  a  married  woman  residing  in  Ala- 
bama, in  personal  property,  openly  under  the  control  of  her 
husband,  which  title  depends  on  a  marriage  contract  made  in 
South  Carolina.  The  case  of  Lee  v.  Tfie  Bank  of  the  United 
States  (18  Pet.)  shows  that  such  a  title  may  be  supported, 
MtiQ-i  ^notwithstanding  there  is  no  record  in  Alabama,  nor 

-'  any  badge  or  token  to  distinguish  it  from  the  general 
property  of  the  husband. 

If  the  action  had  been  in  the  State  Court,  the  law  of  South 
Carolina  must  have  been  proved,  as  any  other  fact  in  the 
cause.  But  this  court  has  said,  in  Leland  v.  Wilkinson  (6 
Pet.)  and  Owiiigs  v.  Hull  (9  Pet.)  that  the  general  laws  of 
the  several  States  will  be  judicially  noticed  in  the  courts  of 
the  United  States. 

We  are,  then,  to  inquire  what  the  law  of  South  Carolina 
was  in  1816?  It  required  the  record  to  be  made  within 
three  months  after  the  date  of  the  deed,  and  after  the  execu- 
tion had  been  proved  according  to  law,  in  the  office  of  the 
Secretary  of  State  only. 

This  disposes  of  the  copy  from  the  Richland  district. 

2.  No  statute  of  South  Carolina  is  produced,  showing  how 
the  deed  was  to  be  proved.  But,  admitting  that  this  deed 
was  executed  and  proved  according  to  law,  the  proof  of  the 
recording  does  not  sustain  the  claim. 

The  law  of  South  Carolina  will  be  found  in  James's  Dig., 
275-6 ;  2  Brev.  Dig.,  46-6 ;  6  Stat,  at  L.,  App.,  636-7 ;  and  5 
Stat,  at  L.,  208. 

That  law  required  the  record  to  be  made  within  three 
months,  or  the  deed  was  void. 
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One  of  these  copies  appears  to  have  been  recorded  on  the 
31st  of  July,  1816,  iu  the  Richland  office  ;  the  other,  between 
the  80th  of  July  and  the  14th  of  November,  in  the  Secre- 
tary's office.  The  presumption,  then,  is,  that  the  former  was 
first  recorded ;  for  it  could  hardly  be  that  it  was  recorded  in 
this  last  office  on  the  30th,  and  in  the  former  on  the  31st. 

Again;  the  law  authorizing  the  record  in  the  Register's 
office,  was  not  passed  until  1823.  How,  then,  came  this  deed 
to  be  recorded  there  seven  years  in  anticipation  of  such  a 
law  ?  Is  it  not  evident  that  the  parties  placed  it  there  first, 
by  mistake,  and,  discovering  their  error,  afterwards  had  it 
placed  in  the  Secretary's  office?  Then,  when  was  it  put 
there?  They  must  show  it  was  within  three  months  after  its 
date.     They  have  failed  to  do  so. 

So  that  whether  the  affidavits  were,  or  not,  sufficient  to 
admit  the  secondary  proof,  the  secondary  proof  itself  is  wholly 
insufficient,  by  reason  of  the  failure  of  complainants  to  show 
the  record  under  the  statute. 

IV.  The  defendants  have  pleaded  the  statute  of  limitations 
of  six  years. 

It  would  be  a  complete  bar,  in  any  action  at  law.  Aik. 
Dig.  tit.  Limitation,  p.  270,  271. 

The  disabilities  are  coverture,  infancy,  non  compos^  and  ab- 
sence of  defendant  beyond  seas. 

*In  this  case,  the  slave  was  sold  in  1821 ;  the  cov-  r^ocq 
erture  terminated  in  1823 ;  the  husband  survived  to  '• 
1834,  with  the  right  of  possession  and  enjoyment  only.  In 
1834,  complainants'  right  was  complete,  if  they  had  any. 
The  youngest  must  have  been  of  full  age  iu,  or  before,  the 
year  1837.  They  are  all  children  of  the  widow  De  Lane,  be- 
fore her  marriage  with  Yancey,  in  1816.  A  suit  in  Equity 
against  these  defendants  was  pending  in  1843,  for  this  .very 
property,  and  dismissed  for  want  of  prosecution.  It  was  as 
if  it  had  never  existed.  In  1847,  when  this  suit  began,  more 
than  twice  the  period  of  limitation  had  elapsed  since  the 
right,  if  any,  accrued. 

Courts  of  Equity  will  not  encourage  such  demands.  There 
must  be  some  diligence,  some  activity,  some  movement,  by 
the  party.  Fiatt  v.  Vattier^  9  Pet,  405 ;  McKnight  v.  Tay- 
lor^ 1  How.,  161. 

V.  Such  activity  was  peculiarly  necessary  in  this  case.  It 
is  a  suit  against  executors,  bound  to  close  their  office  with 
reasonable  despatch.  A  suit  pending  against  them  in  1843, 
had  been  dismissed.  They  had  gone  on  to  settle  their  trust ; 
the  debts  had  been  paid,  and  the  assets  distributed,  when  this 
suit  was  brought,  and  courts  of  equity  will  protect  them. 
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The  claim  should  have    been    presented  within    eighteen 
months.    Aik.  Dig. ;  Clay,  Dig.,  195,  §  17. 

VI.  Finally,  the  presumptions  of  fact  are  all  against  the 
claim  set  up. 

The  marriage  contract  authorizes  a  sale  by  the  husband, 
with  the  consent  of  the  wife.  They  are  residing  together, 
apparently  in  not  a  very  prosperous  condition,  ana  both  pur- 
chase, for  their  own  support  and  the  support  of  their  family, 
(of  these  very  complainants,)  the  goods  of  the  defendants' 
testator.  They  are  unable  to  pay  for  them,  and  one  or  both 
of  them  sell  the  slave  to  him  for  these  very  thines.  Honesty 
and  fair  dealing  required  that  the  wife  should  out  of  her 
means  aid  the  husband  in  supporting  the  children  of  her  prior 
marriage,  and  this  court  will  presume  that  she  did  what  com- 
mon honesty  required  of  her,  and  that  she  did  unite  in  the 
sale.  At  all  events,  it  was  a  sale  and  delivery  of  possession 
made  in  her  lifetime  for  her  benefit,  and  this  court  could 
compel  her  to  ratify  it  now  if  she  had  not  done  so  before. 

This  contract  was  made  in  South  Carolina  in  1816 ;  the 
pailies  removed  to  Alabama  before  1820.  It  is  to  be  inter- 
preted by  the  laws  then  in  force  in  South  Carolina. 

In  1811,  (Uwing  v.  Smith,  3  Dessaus.  (S.  C),  417, 456,  467, 
462,  468,)  the  Court  of  Appeals  of  that  State  declared  the 
common  law  of  England  was  not  applicable  to  cases  of  mar- 
ried women  having  separate  estates  in  that  State.  This 
was  followed  by  Carter  v.  EverleigJi,  4  Dessaus.,  19,  and 
Jame9  v.  Maymnt,  Id.,  591. 

*2601  *From  these  cases  it  appears — Ist.  That  a  married 
J  woman,  having  a  separate  estate,  can  only  change,  en- 
cumber, or  dispose  of  it,  strictly  according  to  the  provisions 
of  the  settlement.  2d.  That  an  estate  limited  to  the  joint  use 
of  husband  and  wife  during  coverture,  with  power  to  her  to 
dispose  of  it  by  deed  or  will,  and  to  go  to  her  sole  and  abso- 
lute use  in  case  of  her  surviving  him,  is  a  separate  estate. 
8d.  The  separate  estate  will  be  liable  for  debts  contracted  for 
the  purposes  for  which  it  was  created. 

In  this  case  the  conditions  necessary  to  raise  a  separate  es- 
tate to  her  out  of  the  joint  estate,  do  not  exist. 

1.  There  is  no  power  of  disposition  given  to  her,  but  it  is 
given  to  the  husband  only  with  her  consent. 

2.  There  is  no  sole  and  absolute  use  reserved  to  her;  but  the 
right  of  survivorship,  without  any  power  of  disposal,  is  mutual. 

8.  The  debt  in  this  case  was  contracted  for  the  purposes  of 
the  trust,  and  on  the  credit  of  the  trust  estate. 

The  cases  of  Cooke  v.  Kennedy  and  Smithy  (12  Ala.,  42)  ; 
Bender  v.  EeynoldSy  (16  Ala.,  446,)  are  directly  in  point,  tluit 
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such  an  estate,  with  the  property  in  the  possession  of  the  hus- 
band, is  subject  to  the  husband's  debts.  See  also  Moss  v. 
McCall,  12  Ala.,  680. 

Here  acquiescence  may  be  inferred.  Square  y.  Dean^  4 
Bro.  C.  C,  826 ;  Bererford  v.  Ar.  Bis.  Armagh,  18  Sim.,  648. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  appellants,  in  the  year  1847,  filed  their  bill  in  the  court 
aforesaid  against  the  appellees,  seeking  of  them  a  discover}' 
as  to  certain  slaves  charged  to  have  come  to  the  possession  of 
their  testator,  and  also  an  account  and  a  recovery  of  the  value, 
increase,  hires,  and  profits  of  those  slaves,  and  claiming  by 
name  a  negro  woman  named  Linda  or  Linder,  together  with 
her  children. 

The  bill  charges  that  in  the  year  1816,  Mrs.  Ann  Wood  De 
Lane,  a  widow  lady  residing  in  the  State  of  South  Carolina, 
and  possessed  of  valuable  real  estate,  and  of  sundry  slaves, 
being  about  to  intermarry  with  one  John  Yancey,  an  antenup- 
tial contract  was  entered  into  and  executed  between  these 
parties.  The  stipulations  in  this  contract,  which  is  made  an 
exhibit  with  the  bill,  are  to  the  following  effect :  That  "  all 
the  estate  of  the  said  Ann,  real  and  personal,  should  be  and 
remain  for  the  joint  use,  support,  and  enjoyment  of  the  said 
John  and  Ann  dui-ing  their  joint  lives,  and  to  the  survivor  of 
them  during  his  or  her  life ;  that  the  same  should  be  free 
from  any  debts,  dues,  demands,  or  contracts  of  said  Yancey, 
unless  it  should  be  under  the  following  restrictions:  That  the 
said  John  Yancey  *should  not  have  the  right  to  dis-  r*o^-i 
pose  of  any  portion  of  the  estate  or  property,  real  or  ^ 
personal,  unless  the  said  Ann  should  consent  thereto.  That 
the  said  John  should  have  the  right  to  dispose  of  the  property 
upon  his  obtaining  such  consent.  Th^t  the  said  Ann  should 
have  the  right  of  granting  or  withholding  her  consent  without 
resorting  to  the  aid  of  a  court  of  equity,  or  to  the  interven- 
tion of  a  trustee.  That  all  transfers  by  the  said  John  of  any 
portion  of  the  property  with  the  consent  of  the  said  Ann, 
should  be  valid,  whether  made  for  his  separate  use  and  bene- 
fit, or  for  the  joint  use  of  himself  and  wife  ;  and  that  the  said 
John  should  not  be  compellable  to  settle  any  equivalent  for 
property  so  transferred,  unless  there  should  be  a  stipulation 
between  the  parties  to  that  effect.  That  all  of  the  estate, 
real  or  personal,  which  should  remain  undisposed  of  during 
the  joint  lives  of  the  parties,  should  be  for  the  use  and  bene- 
fit of  the  survivor ;  and  at  his  or  her  death  should  be  equally 
divided  amongst  all  the  children  of  the  said  Ann,  both  of  this 
and  of  the  former  marriage.     That  none  of  the  aforesaid  es* 
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tate,  real  or  personal,  should  be  liable  for  any  debts,  judg- 
ments, or  executions,  that  might  be  in  existence  at  the  date 
of  the  contract,  or  at  any  time  thereafter  against  the  said 
John,  unless  by  mutual  consent  of  the  parties.  The  bill 
further  charges  that  the  marriage  having  taken  place  between 
the  said  Ann  Wood  De  Lane  and  John  Yancey,  they  removed 
to  the  State  of  Alabama,  where  the  said  Ann  having  died,  the 
said  Yancey,  who  survived  her,  sold  to  James  L.  Goree,  de- 
ceased, either  during  the  lifetime  or  after  the  death  of  the  said 
Ann,  but  without  her  consent,  and  in  violation  of  the  antenup- 
tial agreement,  several  of  the  slaves  mentioned  in  that  agree- 
ment. That  the  said  Philip  H.  De  Lane,  Martha  Chiles,  and 
Grace  Lykes,  who  are  the  children  of  Ann  W.  De  Lane,  by 
her  fii*st  marriage,  and  her  only  heirs,  were,  at  the  date  of  the 
sale  aforesaid  bv  Yancey,  infants  of  tender  years. 

The  bill  makes  no  persons  defendants,  and  seeks  relief 
against  none  others,  except  the  said  Andrew  B.  Moore,  and 
James  L.  Goree,  the  executors  of  James  L.  Goree,  deceased. 

The  respondents  deny  all  personal  knowledge  of  a  purchase 
of  slaves  by  their  testator,  of  Yancey,  but  state  that  they  have 
been  informed,  and  believe,  that  the  decedent  did,  in  his  life- 
time, and  in  the  lifetime  of  Ann  W.  Yancey,  obtain  from  the 
said  John  Yancey,  in  the  year  1822,  a  negro  woman  slave, 
named  Lindy,  and  her  child  Becky,  in  payment  of  a  store  ac- 
count contracted  with  the  decedent,  wliilst  a  merchant  in 
Alaban^a,  by  said  John  and  Ann  Yancey,  for  sugar,  coffee, 
pork,  butter,-  clothing,  and  other  necessaries  for  the  support 
of  the  said  John  and  Ann,  and  of  the  complainants,  the  chil- 

*2621  ^^^^  ^^  ^^®  ^^^  Ann,  *and  of  the  slaves  conveyed  in 
J  the  marriage  settlement.  The  respondents  deny  that 
any  slave  mentioned  in  that  agreement,  except  the  woman 
Lindy,  ever  came  to  the  possession  of  their  testator,  and  after 
naming  the  offspring  of  Lindy,  they  aver  that  this  female  slave 
and  her  offspring  were  never  held  by  the  respondents  in  any 
other  right  than  as  the  executors  of  James  L.  Goree,  de- 
ceased ;  that  lon^  before  the  institution  of  this  suit,  the  re- 
spondents, as  such  executors,  had  delivered  over  to  the  dis- 
tributees of  their  testator,  all  the  slaves  held  by  them,  had 
settled  their  account  as  executors,  and  received  a  discharge, 
viz.,  on  the  2d  day  of  January,  1846.  Having  made  the 
above  statements  in  answer  to  interrogatories  put  by  the  bill, 
the  respondents  propound  these  separate  averments,  and  claim 
to  be  allowed  the  benefit  of  them  as  if  specially  pleaded. 

1.   That  their  testator  was  a  bond  fide  purchaser  of  the 
slave  Lindy  for  valuable  consideration,  without  notice  of  the 
alleged  marriage  settlement. 
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2.  That  more  than  six  years  had  elapsed  between  the  death 
of  Yancey,  who  survived  his  wife,  and  the  comuieneement  of 
this  suit,  and  therefore  the  suit  is  barred  by  the  statute  of 
limitations. 

8.  That  the  said  marriage  settlement  was  made  in  the 
State  of  South  Carolina,  and  was  not  recorded  according  to 
the  laws  of  that  State,  and  is  therefore  void,  both  as  to  the 
respondents  and  to  their  testator,  who  was  a  bond  fide  pur- 
chaser without  notice. 

4.  That  if  the  marriage  settlement  had  been  properly 
recorded,  or  was  otherwise  valid,  the  sale  of  the  slave  Lindy 
was  made  with  the  assent  of  the  said  Ann  Yancey. 

6.  That  the  i^espondents  received  the  said  slaves  as  the 
executors  of  the  last  will  and  testament  of  decedent,  as  a 
part  of  his  estate,  and  had,  befoi*e  this  suit  was  commenced, 
disposed  of  them  according  to  the  provisions  of  said  will,  by 
distribution  and  delivery  to  the  legatees  of  said  estate,  and 
that  long  before  the  commencement  of  this  suit,  had  made  a 
final  settlement  of  said  estate,  and  had  been  discharged  from 
said  executorship. 

To  the  answer  of  the  respondents,  the  complainants  filed 
a  general  replication,  and  upon  the  pleadings  and  proofs  in 
the  cause,  the  District  Court,  on  the  7th  of  December,  1849, 
pronounced  a  decree,  dismissing  the  bill  of  the  complainants, 
with  costs.  The  conectness  of  that  decree  we  will  proceed 
to  consider. 

The  first  question  which  presents  itself,  in  the  natural 
order  of  investigation  of  the  proceedings  of  the  District 
Court,  is  that  which  was  raised  upon  the  admissibility  in 
evidence,  of  an  authenticated  copy  of  the  antenuptial  con- 
tract, upon  the  *sufliciency  of  the  cause  assigned  for  r«o^Q 
the  non-production  of  the  original.  The  cause  so  *- 
assigned,  was  this.  The  three  childi-en  of  Mrs.  De  Lane, 
with  the  husbands  of  the  two  daughters,  depose  that  they 
never  possessed,  nor  ever  saw  the  original  contract;  that 
they  have  made  diligent  inquiry  for  it,  but  have  been  unable 
to  learn  either  its  present  existence,  or  place  of  existence — 
and  believe  that  it  has  been  lost  or  destroyed.  And  the  son, 
Philip  De  Lane,  states  farther,  that  he  had  made  inquiry  for 
it,  first  of  John  Partridge,  his  guardian,  who  informed  him 
that  he  had  never  been  in  possession  of  it,  and  did  not  know 
where  it  was ;  that  deponent  had  also  made  inquiry  for  it  at 
the  OflBce  of  Mesne  Conveyances,  and  at  the  Office  of  the 
Secretary  of  State,  of  South  Carolina,  but  upon  search  and 
inquiry  it  could  not  be  found  at  either  of  those  places ;  and 
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he  believes  that  this  instrument  was  either  destroyed  by  said 
Yancey,  or  by  fire  when  the  court  house  in  Monroe  county, 
in  Alabama,  was  burned  in  1888 — ^that  the  subscribing  wit- 
nesses to  the  agreement,  he  believes,  after  diligent  inquiry, 
are  dead.  That  Yancey  died  in  1886,  in  Mississippi,  utterly 
insolvent,  and  no  person  ever  administered  on  his  estate. 
In  disregard  of  these  affidavits,  the  District  Court  refused  to 
consider  the  copy  of  the  antenuptial  contract  as  legal  or  ad- 
missible in  the  absence  of  the  original,  and  in  this  refusal,  we 
think  that  court  has  erred.  Upon  the  most  obvious  princi- 
ples of  reason  and  justice,  we  think,  that  the  complainants 
could  not  have  laid  a  stronger  foundation  for  the  intro- 
duction of  the  secondary  proof.  The  custody  of  the  original 
document,  or  the  duty  of  preserving  it,  could  in  no  view  be 
brought  home  to  them.  And  its  absence,  therefore,  over 
which  they  could  have  had  no  control,  and  produced  by  no 
default  oi  theirs,  should  not  have  deprived  them  of  the 
effect  of  that  document  to  avail  for  whatever  it  might  be 
worth.  This  view  of  the  question  before  us  is  strengthened 
by  the  obvious  considerations,  that  no  suspicion  justly  at- 
taches to  the  complainants  from  the  non-production  of  the 
original  agreement,  and  that  its  exhibition  was  calculated 
rather  to  corroborate,  than  to  weaken  their  claims.  The  in- 
stances in  which  secondary  evidence  is  to  be  admitted,  and 
the  requisites  demanded  by  the  courts  to  warrant  its  intro- 
duction, are  treated  of  in  the  elementary  works  on  evidence, 
as  for  instance,  in  2  Saund.  on  PI.  &  Ev.,  838,  et  seq.  But  in 
a  decision  of  this  court,  this  subject  has  been  dealt  with  in  a 
manner  so  strikingly  apposite  to  the  question  now  before  us, 
as  to  warrant  particular  notice  thereof,  as  being  in  all  re- 
spects, decisive  of  that  question.  We  allude  to  the  decision 
of  Tayloe  v.  RiggB^  reported  in  1  Pet.,  591.  That  case  pre- 
sented by  no  means  so  strong  a  claim  for  the  introduction  of 
*2641  s^^^^^^y  evidence  as  does  the  *one  now  under  con- 
-'  sideration,  for  that  was  an  application  for  leave  to 
substitute  parol  for  written  evidence,  and  not  for  the  substi- 
tution of  an  authenticated  copy  of  a  written  and  recorded 
document  in  lieu  of  the  original.  In  Tayloe  v.  Riggs,  the 
Chief  Justice  lays  down  the  law  as  follows  : 

"  The  rule  of  law  is,  that  the  best  evidence  must  be  given 
of  which  the  nature  of  the  thing  is  capable  ;  that  is,  that  no 
evidence  shall  be  received  which  presupposes  greater  evidence 
behind  in  the  party's  possession  or  power.  The  withholding 
of  that  better  evidence  raises  a  presumption,  that  if  producecU 
it  might  not  operate  in  his  favor.  For  this  reason,  a  party 
who  is  in  possession  of  an  original  paper,  or  who  has  it  in  his 
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power,  is  not  permitted  to  give  a  copy  in  evidence,  or  to  prove 
its  contents.  When,  therefore,  the  plaintiff  below  offered  to 
prove  the  contents  of  the  written  contract  on  which  this  suit 
was  instituted,  the  defendant  might  very  properly  require 
the  contract  itself.  It  was  itself  superior  evidence  of  its 
contents  to  any  thing  depending  on  the  memory  of  a  witness. 
It  was  once  in  his  possession,  and  the  presumption  was  that  it 
was  still  so.  It  was  necessary  to  do  away  this  presumption, 
or  the  secondary  evidence  must  be  excluded.  How  is  it  to 
be  done  away  ?  If  the  loss  or  destruction  of  the  paper  can  be 
proved  by  a  disinterested  witness,  the  difficulty  is  at  once 
removed.  But  papers  of  this  description  generally  remain 
in  possession  of  the  party  himself,  and  their  loss  can,  in  most 
instances,  be  known  only  to  himself.  If  his  own  affidavit 
cannot  be  received,  the  loss  of  a  written  contract,  the  contents 
of  which  are  well  known  to  others,  or  a  copy  of  which  can  be 
proved,  would  amount  to  a  complete  loss  of  his  rights,  at  least 
in  a  court  of  law.  The  objection  to  receiving  the  affidavit  of 
the  pai*ty  is,  that  no  man  can  be  a  witness  in  his  own  cause. 
This  is  undoubtedly  a  sound  rule,  which  ought  never  to  be 
violated.  But  many  collateral  questions  arise  in  the  progress 
of  a  cause,  to  which  the  rule  does  not  apply.  Questions  which 
do  not  involve  the  matter  in  controversy,  but  matters  auxil- 
iary to  the  trial,  which  facilitate  the  preparation  for  it,  often 
depend  on  the  oath  of  the  party.  An  affidavit  of  the  materiality 
of  a  witness,  for  the  purpose  of  obtaining  a  continuance,  or  a 
commission  to  take  a  deposition,  or  an  affidavit  of  his  inability 
to  attend,  is  usually  made  by  the  party,  and  received  without 
objection.  So  affidavits  to  support  a  motion  for  a  new  tri^l 
are  often  received.  These  cases,  and  others  of  the  same 
character,  which  might  be  adduced,  show  that  in  many  inci- 
dental questions  that  are  addressed  to  the  court,  and  which 
do  not  affect  the  question  to  be  tried  by  the  jury,  the  affidavit 
of  the  party  is  received.  The  testimony  which  establishes  the 
loss  of  the  paper  is  addressed  to  the  court,  *and  does  r*265 
not  relate  to  the  contents  of  the  paper.  It  is  a  fact  »■ 
which  may  be  important  as  letting  the  party  in  to  prove  the 
justice  of  the  cause,  but  does  not  of  itself  prove  any  thing  in 
the  cause.  As  this  fact  is  generally  known  only  to  the  party 
himself,  there  would  seem  to  be  a  necessity  for  receiving  his 
affidavit  in  support  of  it." 

The  law,  as  thus  clearly  declared  by  this  court  in  Tayloe  v. 
Rigg9y  is  in  strictest  accordance  with  the  rule  prevailing  in 
the  Supreme  Court  of  the  State  within  which  the  case  before 
us  was  decided.  Thus,  in  the  case  of  Sturdevant  v.  O-aineSy 
(reported  in  5  Ala.,  p.  435,)  that  court  thus  announces  the  rule 
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by  which  they  are  governed  with  respect  to  the  introduction 
of  secondary  evidence.  "  In  the  recent  case  of  Jones  v.  Scott^ 
(2  Ala.,  61,)  it  is  stated,  that  no  fixed  rule  can  be  laid  down 
as  applicable  to  this  class  of  cases ;  that,  in  general,  search 
must  be  made  where  the  lost  paper  was  last  known  to  be. 
These  remarks  are  quite  applicable  to  this  case.  Search  was 
made  where  the  paper  was  last  known  to  be  only  three  days 
before."  Again :  *•*•  We  cannot  say  that  half  an  hour's  search 
in  a  lawyer's  office,  was  not  sufficient  to  ascertain  whether 
the  paper  was  not  where  it  was  left,  nor,  in  the  absence  of 
any  fact  indicating  that  it  might  be  found  elsewhere,  can  we 
perceive  that  theje  was  any  necessity  to  search  elsewhere  for 
it.  If  the  admission  that  the  paper,  on  further  search  where 
it  was  last  known  to  be,  or  elsewhere,  might  still  be  discov- 
ered, would  preclude  the  secondary  evidence,  it  would  anni- 
hilate the  rule  in  all  cases  where  the  lost  paper  was  not  proved 
to  be  destroyed  as  well  as  lost,  as  otherwise  there  must  always 
be  a  possibility  that  it  may  be  found."  With  regard  to  the 
position  insisted  upon  in  the  answers,  that  the  antenuptial 
contract  was  void  for  the  failure  to  record  it  within  three 
months  from  its  date,  in  conformity  with  the  law  of  South 
Carolina ;  that  position,  however  maintainable  it  might  be, 
so  far  as  the  instrument  was  designed  to  operate  by  mere 
legal  or  constructive  effect  on  creditors  and  purchasers,  be- 
coming such  before  it  was  recorded,  or,  in  the  event  of  its 
never  being  recorded,  cannot  be  supported  to  the  extent,  that 
by  the  failure  to  record  it  within  the  time  prescribed  by  the 
statute,  the  deed  would  thereby  be  void  to  all  intents  and 
purposes.  Such  deed  would,  from  its  execution,  be  binding 
at  common  law  inter  partes^  though  never  recorded ;  and  i^ 
after  expiration  of  the  time  prescribed  by  statute,  it  should  be 
reacknowledged  and  then  recorded,  either  upon  such  reac- 
knowledgment,  or  upon  proof  of  witnesses,  it  would,  from  the 
period  of  that  reacknowledgment  and  admission  to  record,  be 
restored  to  its  full  effect  of  notice,  which  would,  by  construc- 
tion, have  followed  from  its  being  recorded  originally  within 
*2661  *^®  *^™®  *prescribed  by  law.  These  conclusions  are 
-■  sustained  by  numerous  decisions.  We  refer,  in  sup- 
port of  them,  to  the  cases  of  Turner  v.  Stip^  1  Wash.  (Va.), 
319 ;  Ourrie  v.  Donald^  2  Id.,  68 ;  Eppes  v.  Randolph^  2  Call 
(Va.),  125 ;  Q-uerrant  v.  Anderson^  4  Rand.  ( Va.),  208 ; 
Roanes  v.  Archer^  4  Leigh  (Va.),  650;  Woods  v.  Owens  ^ 
Smithy  1  Cranch,  289;  Lessee  ofSicard  v.  Davis^  6  Pet.,  124. 
The  antenuptial  agreement  between  Ann  Wood  De  Lane 
and  John  Yancey  is  proved  to  have  been  executed  on  the 
20th  day  of  May,  1816 ;  if  it  was  admitted  to  record  at  any 
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time  before  the  20th  of  August,  in  the  same  year,  it  operated 
as  notice  to  all  creditors  and  purchasers  becoming  such  sub- 
sequently to  the  execution  of  that  agreement ;  if  it  was  not 
recorded  until  the  14th  of  November,  in  tlie  year  1816,  it 
could  by  construction  operate  as  notice  from  the  latter  period 
only,  but  as  between  the  parties,  and  with  regard  to  subse- 
quent creditors  and  purchasers  with  notice,  it  operated  from 
the  period  of  its  execution.  The  sole  purpose  of  recording 
the  deed,  is,  that  those  who  might  deal  with  the  parties 
thereto,  or  with  the  subjects  it  comprised,  should  have  knowl- 
edge of  the  true  condition  of  both,  and  if  such  knowledge  is 
presumed,  nay,  established  by  legal  inference  from  the  fact 
that  the  deed  has  been  recorded,  a  fortiori^  it  must  be  estab- 
lished by  actual  notice. 

It  has  been  made  a  ground  of  defence,  in  the  answers  in 
the  court  below,  and  it  has  also  been  insisted  upon  in  argu- 
ment here,  that  admitting  the  antenuptial  contract  to  have 
been  recorded  in  the  State  of  South  Carolina,  and,  in  conse- 
quence thereof,  to  have  been  so  operative  as  to  affect  with 
notice  creditors  and  purchasers  within  that  State,  yet,  that 
upon  the  removal  of  the  parties,  carrying  with  them  the  prop- 
erty into  another  State  or  jurisdiction,  the  influence  of  the 
contract,  for  the  protection  of  the  property,  would  be  wholly 
destroyed,  and  the  subject  attempted  to  be  secured,  would  be 
open  to  claims  by  creditors  or  purchasers  subsequently  coming 
into  existence.  The  position  here  advanced  is  not  now  as- 
sumed for  the  first  time  in  argument  in  this  court.  It  has, 
upon  a  former  occasion,  been  pressed  upon  its  attention,  and 
has  been  looked  into  with  care,  and  unless  it  be  the  intention 
of  the  court  to  retrace  the  course  heretofore  adopted,  this 
may  be  now,  as  it  formerly  was,  called  an  adjudged  question. 
The  case  of  the  United  States  Bank  v.  Lee  et  al.^  (reported  in 
the  13th  of  Peters,  p.  107,)  brought  directly  up  for  the  exami- 
nation of  this  court,  the  effect  of  a  judgment  and  execution, 
obtained  by  a  subsequent  creditor  in  the  District  of  Columbia, 
upon  property  found  within  that  district,  but  which  had  been 
settled  upon  the  wife  of  a  debtor,  by  a  deed  executed  and 
recorded  in  Virginia,  according  to  the  laws  of  that  State,  the 
husband  and  wife  being,  at  the  time  of  *making  the  r#267 
instrument,  inhabitants  of  the  State  of  Virginia.  The  ^ 
question  was,  by  Mr.  Justice  Catron,  who  delivered  the  opin- 
ion of  the  court,  elaborately  investigated,  and  the  cases  from 
the  different  States,  founded  upon  their  registry  acts,  care- 
fully collected.  The  cases  of  Smith  v.  Bruce's  Administrator^ 
from  2d  of  Harr.  &  J.  (Md.),  and  of  Crenshaw  v.  Anthony^ 
from  Mart.  &  Y.  (Tenn.),  p.  110,  cited  by  the  learned  Judge, 
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fully  sustain  his  reasoning  upon  the  point.  This  court  come 
unhesitatingly  and  clearly  to  the  conclusion,  that  the  deed  of 
settlement,  executed  and  recorded  in  favor  of  Mrs.  Lee,  in 
conformity  with  the  laws  of  Virginia,  protected  her  rights  in 
the  subject  settled,  against  the  judgment  of  the  subsequent 
creditor,  in  the  District  of  Columbia.  We  should  not  be  dis- 
posed to  disturb  the  doctrine  laid  down  in  the  case  of  the 
Bank  of  the  United  State%  v.  Lee^  and  in  the  decisions  of  the 
State  courts  of  Maryland  and  Tennessee,  above  mentioned,  if 
the  rights  of  the  parties  turned  upon  the  operation  of  the 
contract  as  constituting  notice ;  or  upon  the  proof  of  knowl- 
edge on  the  part  of  Goree,  the  purchaser  from  Yancey,  of  the 
existence  of  the  marriage  contract.  But  we  think  that  the 
rights  of  the  parties  to  this  controversy  should  not  be  made 
to  depend  upon  any  such  incident  as  the  existence  of  notice 
of  the  contract,  either  actual  or  constructive. 

It  has  been  premised,  in  the  statement  of  the  pleadings  in 
this  case,  that  the  only  defendants  in  the  court  below,  were 
the  executors  of  James  L.  Goree,  deceased,  called  upon  in 
their  representative  character,  and  in  no  other.  The  marriage 
contract  between  Ann  W.  De  Lane  and  John  Yancey,  was 
executed  in  1816.  It  is  proved  that  Yancey  died  in  1833,  or 
1834.  The  complainants  are  the  children  of  Mrs.  Yancey,  by 
her  first  marriage ;  so  that,  at  the  time  of  the  death  of  Yancey, 
the  youngest  of  those  children,  if  borne  immediately  preced- 
ing the  second  marriage,  could  not  have  been  younger  than 
seventeen  years ;  the  elder  children  were  then  probabty  nearly 
or  fully  at  majority.  After  the  death  of  Yancey,  the  record 
discloses  no  claim  on  the  part  of  the  complainants,  nor  any 
effort  by  them  to  recover  the  property  settled  by  the  contract, 
earlier  than  1842,  eight  or  nine  years  after  Yancey's  death ; 
at  which  last  period,  it  is  said,  there  was  a  suit  pending  in  one 
of  the  State  courts,  against  the  testator  of  the  appellees,  but 
which  suit,  after  being  revived  against  the  appellees,  subse- 
quently to  the  death  of  their  testator,  was,  in  the  year  1848, 
dismissed  for  the  want  of  prosecution.  The  bill  in  this  suit 
was  filed  in  January,  1847,  at  an  interval  of  thirty-one  years 
after  the  execution  of  the  marriage  agreement,  and  of  fourteen 
years  after  the  death  of  Yancey;  from  which  last  event, 
the    complainants    had    an    unaoubted    and    unobstructed 

*268"l  *P^^®^  ^  ^^^  their  rights  under  that  contract,  what- 
J  ever  they  were. 
If  mere  tardiness  in  asserting  their  pretensions,  were  all  that 
could  be  imputed  to  the  appellants,  tnis,  of  itself,  would  place 
them  in  a  position  which  could  not  commend  them  the  coun- 
tenance of  courts  of  justice ;  but,  this  delay  is  by  no  means 
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the  only  or  the  least  imputation,  resting  upon  the  course  of 
the  appellants ;  for  we  see  that,  after  calling  upon  the  appel- 
lees for  satisfaction  of  their  demand,  the  appellants  abandoned 
that  demand,  proclaiming  thereby  to  the  representatives  of 
Goree  (if  indeed  they  were  then  in  possession  of  the  subject,) 
permission  to  apply  it  in  conformity  with  the  will  of  their 
testator.  The  appellants,  it  is  not  pretended,  ever  held  or 
claimed  the  subject  in  dispute,  except  in  their  representative 
capacity,  and  in  trust  for  the  creditors  and  legatees  of  their 
testator.  In  the  interval  between  the  abandonment  of  their 
first  and  the  institution  of  their  second  demand  by  the  com- 
plainants, those  executors  have,  in  fulfilment  of  their  trust, 
handed  over  the  subject  to  those  for  whom  they  held  it  under 
the  will ;  have  accounted  with  the  authorities  to  whom  they 
were  responsible,  and  have  received  from  those  authorities  a 
full  acquittance.  Under  these  circumstances,  to  hold  them 
liable  to  the  demands  of  the  appellants,  would  in  effect  be  to 
render  penal  the  regular  discharge  of  their  duty. 

This  aspect  of  the  cause  we  regard  as  fully  warranting  the 
decree  of  the  District  Court,  dismissing  the  bill  of  the  com- 
plainants— that  decree  is  therefore  affirmed. 


OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Middle  District  of  Alabama,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
with  costs. 


The  Boabd  op  Tbustbbs  fob  the  Vincennes  Univbbsity, 
Plaintiffs  in  ebbob,  v.  The  State  of  Indiana. 

In  1804,  CongreM  passed  an  act,  (2  Stat,  at  L.,  277,)  ''making  proTision  for 
the  disposal  of  the  public  lands  in  the  Indiana  Territory,  and  for  other 
purposes,"  in  *which  it  reserved  from  sale  a  township  in  each  one  of  r«269 
three  districts,  to  be  located  by  the  Secretary  of  the  Treasuiy,  for  ^ 
the  use  of  a  seminary  of  learning. 

In  1806,  the  Secretary  of  the  Treasury  located  a  particular  township  in  the 
Vincennes  district,  for  the  use  of  that  district ;  and  when,  in  1806,  the  terri- 
torial ffovemment  incorporated  a  "  Board  of  Trustees  of  the  Vincennes 
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TJnirenity"  the  gfrant  made  in  1804  attached  to  this  Board,  although,  for 
the  two  preceding  years,  there  had  been  no  grantee  in  existence.^ 

Under  the  ordinance  of  1787,  made  applicable  to  Indiana  by  an  act  of  Con- 
gress, the  territorial  goyernment  of  Indiana  had  power  to  pass  this  act  of 
incorporation.^ 

The  language  of  the  act  of  Congress,  by  which  Indiana  was  admitted  into  the 
Union,  did  not  vest  the  above  township  in  the  legislature  of  the  State. 

The  Board  of  Trustees  of  the  University  was  not  a  public  corporation,  and 
had  no  political  powers.  The  donation  of  land  for  its  support  was  like  a 
donation  by  a  private  individual ;  and  the  legislature  of  the  State  could  not 
rightfully  exercise  any  power  by  which  the  trust  was  defeated.' 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  ludiana,  by  a  writ  of  error,  issued  under  the  25th 
section  of  the  Judiciary  Act. 

The  manner  in  which  the  case  arose,  and  the  laws  relating 
to  it,  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr,  Judah^  with  whom  was  Mr,  Dunham^ 
for  the  plaintiffs  in  error,  and  Mr,  0.  H.  Smithy  for  the  State 
of  ludiana. 

The  counsel  for  the  plaintiff  in  error  contended : 

1.  That  the  effect  of  the  reservation  in  the  act  of  Congress 
passed  in  1804,  was  a  grant. 

The  defendant,  and  Judge  Smith,  of  the  Supreme  Court  of 
Indiana,  assert  that  this  is  not  a  grant,  because  there  was  not 
a  jprantee  in  esse  ;  and  that  the  reservation  could  only  become 
e&ctual  to  pass  the  title  by  an  appropriation,  to  be  made  by 
Congress,  or  under  its  authority. 

In  Wilcox  V.  Jackion^  (13  Pet.,  498,)  this  court,  at  page 
612,  define  "appropriation"  as  follows:  "That  is  nothing 
more  nor  less  than  setting  apart  the  thing  for  some  particular 
use."  And  afterwards,  in  the  same  case,  (page  618,)  the 
court  say:  "But  we  go  further,  and  say,  that,  whensoever 
a  tract  of  land  shall  once  have  been  legally  appropriated  to 
any  purpose,  from  that  moment,  the  land  thus  appropriated 
becomes  severed  from  the  mass  of  public  lands,  and  that  no 
subsequent  law,  or  proclamation,  or  sale,  would  be  construed 
to  embrace  it,  or  operate  upon  it,  although  no  reservation 
was  made  of  it." 

*  CiTBD.    Odd  T.   Washington  Ho9-  rard^  2  How.,  126,  and  notes.    Contra, 

pitalf  5  Otto,  318.     At  common  law,  Baptist  Assoc,  v.  Hart,  4  Wheat.,  1. 

a  grant  of  lands  to  pious  uses  will  ^  Citbd.     Rogers    v.  BurlinfjiOH,  3 

pass  the  lands  to  a  grantee  who  comes  Wall.,  662. 

into  existence  subsequent  to  the  grant ;  *  Cited.  Pennsylvania  College  Cases, 

the  fee  remaining  in  abeyance  mean-  13  Wall.,  214 ;   State  t.  Stormont,  24 

while.      Toum  of  JPawlett  ▼.  Clark,  9  Kan.,  694;  Baker  ▼.  Newhnd,  86  Id., 

Crsneh,  292.    Compare  Vidal  ▼.  Gi-  SO. 
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Was  the  Gibson  township  so  appropriated  ?  It  was  reserved 
for  a  special  purpose.  It  was  located  in  pursuance  to  the 
reservation.  Was  there  any  thing  more  necessary  to  set  it 
apart  for  the  paticular  use  ? 

But,  say  the  counsel  for  the  State  and  Judge  Smith,  though 
^appropriated,  it  was  not  granted,  because  there  was  r«Q7A 
no  grantee  in  ease.  *- 

If,  as  a  general  rule,  it  is  true,  that  there  cannot  be  a  grant 
without  a  grantee  in  esse^  it  is  as  true  that  there  are  excep- 
tions. 

A  grant,  in  case  of  a  charity,  or  of  the  dedication  of  land 
to  a  public  use,  is  good  without  a  grantee  in  esse.  Toum  of 
Paulet  V.  Clark,  9  Cranch,  292 ;  Beaty  v.  KuHz,  2  Pet.,  666 ; 
Cincinnati  v.  White,  6  Pet.,  486 ;  and  in  Vidal  v.  Girard^s 
Executors,  2  How.,  127 ;  at  pages  192, 198,  it  is  stated,  that 
donations  given  to  the  establishment  of  colleges,  &c.,  are 
charities  in  the  sense  of  the  common  law. 

2.  That  the  territorial  legislature  had  the  power  to  apply 
to  use  the  township  appropriated  by  Congress,  and  did  apply 
it  by  the  act  of  incorporation. 

The  counsel  for  the  State  of  Indiana  made  the  following 
points : 

First,  The  complainants  have  no  such  corporate  existence 
as  would  authorize  and  empower  them  to  sue.  2  B.  A.,  482, 
note  a,  last  edition ;  and  see  the  extracts  from  their  records 
in  evidence. 

Second.  The  suit  is  barred  by  the  statute  of  limitations. 
R.  S.  1848,  pp.  796,  799 ;  Act  of  1846-6,  explanatory  of  Rev. 
Stat. 

Third.  The  suit  is  barred  by  twenty  years  adverse  posses- 
sion, as  the  State,  and  those  claiming  under  the  State  by  pur- 
chase and  lease,  had  held  adversely  more  than  twenty  years 
before  any  suit  was  brought  by  the  University  to  recover  the 
possession,  even  if  the  former  actions  which  were  dismissed 
could  aid  this  suit,  which  is  denied. 

Fourth.  The  case  does  not  come  within  the  principles  of 
an  executory  devise,  and  would  not  avail  the  complainants 
even  if  it  were  an  executory  devise.  17  Serg.  &  R.  (Pa.), 
88 ;  5  Har.  &  J.  (Md.),  892 ;  9  Ohio,  208 ;  12  Mass.,  687  ;  16 
Pick.  (Mass.),  107 ;  8  Pet.,  101 ;  4  Dana  (Ky.),  866 ;  8  Pet., 
146;  9  Ves.,  899;  9  Mass.,  419;  7  Ves.,  69;  9  Ves.,  399;  10 
Ves.,  622. 

Fifth.  The  act  of  Congress  of  1804,  was  a  mere  reserva- 
tion from  sale,  to  be  afterwards  appropriated  to  educational 
purposes,  and  neither  vested  the  same  in  the  complainants, 
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nor  divested  the  United  States  of  the  legal  title.  P.  L.  "L^ 
104 ;  2  McLean,  416 ;  P.  L.  L.  2d  part,  69 ;  1  Johns.  (N.  Y.), 
803 ;  9  Id.,  74 ;  Wriffht  (Ohio),  144. 

Sixth,  The  case  does  not  embrace  the  principles  of  a  ded- 
ication to  public  or  pious  uses,  so  as  to  sustain  this  claim.  2 
Pet.,  666 ;  6  Pet.,  431,  498 ;  6  Paige  (N.  Y.),  689 ;  6  Wend. 
(N.  Y.),  667 ;  4  Paige  (N.  Y.),  610 ;  7  Ohio,  219. 
*271"l  *  Seventh,  The  act  of  Congress  of  1816  vested  the 
-■  legal  title  to  these  lands  in  the  State  of  Indiana,  as  a 
trustee,  with  power  to  direct  to  what  object  or  institution, 
being  "  a  seminary  of  learning,"  the  trust  fund  shall  be  ap- 
plied ;  and  the  State,  having  designated  the  State  University, 
at  Bloomington,  as  the  *^  seminary  of  learning  "  to  which  the 
trust  fund  shall  go,  the  complainants  have  no  claim  whatever, 
either  in  law  or  equity,  against  the  State,  the  trustee  of  the 
fund.  See  act  of  Congress  of  1816,  act  of  1818,  and  the 
several  acts  for  the  admission  of  the  other  new  States  into 
the  Union. 

Eighth.  The  doctrines  of  estoppel,  in  their  most  rigid 
application,  can  only  permit  the  complainants  to  retain  what 
they  have  already  received,  and  for  this  the  State  will  not 
contend. 

Ninth,  In  any  and  all  events,  the  funds  were  public  funds, 
and  the  legislature  of  the  State  had  competent  authority  to 
change  their  direction  to  any  other  seminary  of  learning  at 
will.  Had  the  funds  been  the  private  funds  of  the  complain- 
ants, and  had  they  been  vested  with  them,  there  might  have 
been  some  pretext  for  the  assumption,  that  the  acts  of  the 
Indiana  legislature,  endowing  the  State  University,  were  un- 
constitutional.   4  Wheat.,  430 ;  4  Cond.  R.,  636. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  the  State  of  Indiana,  under  the  26th  section  of  the 
Judiciary  Act  of  1789. 

The  bill  was  filed  under  an  act  of  the  legislature  of  Indi- 
ana, of  1846,  which  authorized  the  trustees  of  the  Vincennes 
University  to  file  a  bill  in  chancery,  in  the  nature  of  an  act 
of  disseisin  against  the  State,  to  try  their  right  to  the  semi- 
nary township  in  Gibson  county.  The  facts  stated  in  the 
bill  are  substantially  as  follows : 

The  Indiana  Territory  was  organized  by  the  act  of  Con- 
gress of  the  7th  of  May,  1800,  with  the  powers  to  legislate 
given  by  the  ordinance  of  1787.  On  the  26th  of  March, 
1804,  an  act  of  Congress  was  passed,  for  the  survey  and  dis- 
posal of  the  public  lands,  by  which  three  land  districts  wert 
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established,  and  an  entire  township  in  each  was  reserved  for 
the  use  of  a  seminary  of  learning,  to  be  located  by  the  Secre- 
tary of  the  Treasury.  The  boundaries  of  the  Vincennes  land 
district  were  the  same  as  designated  in  a  late  treaty  with  the 
Wabash  Indians.  The  Secretary  of  the  Treasury,  by  letter 
of  the  10th  of  October,  1806,  located  township  No.  2  south 
range,  No.  11  west,  in  Gibson  county,  for  the  use  of  a  semi- 
nary in  that  district. 

The  act  of  the  29th  November,  1806,  and  the  supplement 
thereto,  passed  the  17th  of  September,  1807,  established  the 
*  Vincennes  University,  and  incorporated  the  same  by  rmono 
the  name  of  ''  The  Board  of  Trustees  of  the  Vincennes  »- 
University."  The  corporation  was  duly  organized  at  Vin- 
cennes, on  the  6th  of  December,  1806,  under  the  act,  and  has 
since  continued.  The  second  section  of  the  act  of  incorpora- 
tion, after  reciting  the  seminary  lands  under  the  act  of  Con- 
gress, provided,  "  that  the  trustees,  in  their  corporate  capacity, 
or  a  majority  of  them,  should  be  legally  authorized  to  sell, 
transfer,  convey,  and  dispose  of  any  quantity,  not  exceeding 
four  thousand  acres,  of  said  land,  for  the  purpose  of  putting 
into  immediate  use  the  said  university ;  and  to  have  on  rent 
the  remaining  part  of  said  township  to  the  best  advantage, 
for  the  use  of  said  public  school  or  university." 

In  virtue  of  the  above  acts,  the  complainants  became  pos- 
sessed of  the  said  township  of  land,  and  so  continued  during 
the  territorial  government.  The  same  rights  and  powers  in 
the  corporation,  as  they  existed  under  the  territorial  govern- 
ment, were  secured  by  the  1st  section  of  the  12th  article  of 
the  constitution  of  Indiana.  Between  the  years  1806  and 
1820,  complainants  sold  4,000  acres  of  the  land,  and  rented 
a  part  of  the  residue.  A  college  building  was  constructed 
by  them  at  Vincennes. 

On  the  22d  January,  1820,  a  joint  resolution  of  the  legisla- 
ture of  Indiana  was  approved,  appointing  a  superintendent 
for  the  seminary  township,  with  power  to  rent  the  improved 
lands,  to  collect  the  rents,  and  to  account  to  the  State.  And, 
on  the  2d  of  January,  1822,  the  legislature  appointed  commis- 
sioners to  sell  the  lands  in  that  township.  This  seems  to  have 
been  done,  on  the  assumption  that  the  board  of  trustees  had 
expired  through  their  own  negligence.  The  lands  were  sold, 
and  the  money  received  was  paid  into  the  State  Treasury. 
A  part  of  the  consideration  money  on  this  sale  had  not  been 
collected  when  this  bill  was  filed. 

The  complainants  pray  that  an  account  may  be  taken  of 
the  proceeds,  and  interest  of  the  sales  of  the  lands  and  the 
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rents  received  by  the  State ;  and  that  the  same  may  be  paid 
to  the  complainants,  &c. 

The  defendant's  answer  denies  the  equity  of  the  bill,  and 
relies  upon  the  statute  of  limitations.  It  also  denies  that 
the  territorial  government  had  any  power  to  incorporate  the 
plaintiffs;  that  the  title  remained  in  the  Uiiited  States,  it 
never  having  been  appropriated  to  any  special  grantee  ;  that 
under  the  act  of  Congress  on  the  19th  of  April,  1816,  for  the 
admission  of  the  State  of  Indiana  into  the  Union,  the  title  to 
the  land  in  question  became  vested  in  the  State. 

The  act  of  Congress,  which  organized  the  territory  of  In- 
diana, provided,  that  so  much  of  the  ordinance  of  1787  for 
the  government  of  the  territory  of  the  United  States  north- 
♦27^1  ^^^^  ^^  ^^^  *Ohio  River,  as  relates  to  the  general 
J  assembly  therein,  and  prescribes  the  powers  thereof, 
shall  be  in  force,  and  operate  in  the  Indiana  Territory,  &c. 
The  ordinance  declares,  "  that  the  Governor  and  Judges,  or 
a  majority  of  them,  shall  adopt  and  publish  in  the  district, 
such  laws  of  the  original  States,  criminal  and  civil,  as  may 
be  necessary,  and  best  suited  to  the  circumstances  of  the  dis- 
trict, and  report  them  to  Congress,  from  time  to  time ;  which 
laws  shall  be  in  force  in  the  district  until  the  orranization  of 
the  general  assembly  therein,  unless  disapproved  of  by  Con- 
gress." Provision  is  made  in  the  ordinance  for  the  appoint- 
ment of  a  legislative  council,  and  it  is  then  provided  that 
"  the  Governor,  legislative  council,  and  house  of  representa- 
tives, shall  have  authority  to  make  laws,  in  all  cases,  for  the 
good  government  of  the  district,  not  repugnant  to  the  prin- 
ciples and  articles  in  this  ordinance." 

Under  the  ordinance,  the  legislature  of  the  territory  was 
vested  with  general  legislative  powers,  restricted  only  by  the 
articles  contained  in  that  instrument.  It  had  power  to  grant 
an  act  of  incorporation,  with  all  the  functions  necessary  to 
effectuate  its  objects.  There  can  be  no  question,  therefore, 
that  the  corporate  powers  vested  in  the  plaintiflfe,  by  the  legis- 
lature of  the  territory,  were  legitimately  conferred.  And 
these  powers  were  not  affected,  and  could  not  be  affected  by 
the  constitution  of  the  State.  It  provided  that  "  all  rights, 
contracts,  and  claims,  both  as  respects  individuals  and  bodies 
corporate  shall  continue  as  if  no  change  had  taken  place  in 
this  government." 

If  the  Board  of  Trustees,  by  a  failure  to  elect  when  vacan- 
cies occurred,  or  through  any  other  means,  became  reduced 
to  a  less  number  than  was  authorized  to  act  by  the  charter, 
the  corporation  was  not  thereby  dissolved.  In  such  a  case, 
its  franchises  would  be  suspended  only,  until  its  functions 
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were  restored  by  legislative  action.  This  was  done  by  the 
act  of  the  legislature  of  the  .17th  of  February,  1838.  In  that 
act  the  territorial  act  of  incorporation  is  recognized,  the  ex- 
istence of  six  of  the  trustees  admitted,  the  vacancies  supplied, 
and  the  board,  thus  constituted,  was  organized.  I^  therefore, 
the  corporation  by  non  user  had  become  liable  by  a  judicial 
process  of  forfeiture,  after  this  act,  such  a  procedure  could 
not  be  instituted. 

The  proviso  in  the  act  of  1888,  could  only  operate  so  as  to 
secure  any  rights  which  the  State  might  be  supposed  to  have, 
in  the  Gibson  township. 

The  reservations  for  the  seminaries  of  learning  and  for 
schools,  are  made  in  the  same  terms,  and  in  some  respects, 
must  rest  on  the  same  principles.  In  all  the  Western  States, 
north  of  the  Ohio,  similar  reserves  for  schools  and  seminaries 
of  learning  have  been  made.  In  the  case  of  Wilcox  v.  Jackson^ 
(13  Pet.,  *498,)  this  court  held,  that  a  reservation  set  rmo^A 
apart  the  thing  reserved  for  some  particular  use ;  and  ^ 
that  "  whensoever  a  tract  of  land  shall  once  have  been  legally 
appropriated  to  any  purpose,  it  becomes  separated  from  the 
public  lands." 

In  the  States  where  school  lands  have  been  reserved,  the 
legislatures  have  enacted  laws  to  carry  out  and  effectuate  the 
benign  policy  of  the  general  government.  Special  authority 
has  been  given  to  individuals  elected,  in  the  respective  town- 
ships, to  lease  the  lands,  sue  for  rents,  &c.,  exercising,  to  some 
extent,  corporate  powers.  The  citizens  within  the  township 
are  the  beneficiaries  of  the  charity.  The  title  to  these  lands 
has  never  been  considered  as  vested  in  the  State  ;  and  it  has 
no  inherent  power  to  sell  them,  or  appropriate  them  to  any 
other  purpose  than  for  the  benefit  of  schools.  For  the  exer- 
cise of  the  charity  under  the  laws,  the  title  is  in  the  township. 
No  patent  has  been  issued  by  the  Federal  government,  in  such 
cases,  as  it  has  not  been  considered  necessary.  For  the  sale 
of  school  lands,  the  consent  of  Coneress  has  been  obtained, 
as  that  changes  the  character  of  the  fund. 

The  title  to  the  seminary  lands,  it  is  contended,  did  not 
vest  in  complainants,  as  they  are  not  named  in  the  reserva- 
tion, and  had  no  existence  for  two  years  afterwards. 

This  question  is  not  to  be  decided,  on  the  principles  which 
apply  to  an  ordinary  grant,  from  one  individual  to  another. 
The  title  partakes  of  the  nature  of  an  executory  devise,  or  a 
dedication  of  property  to  public  use.  In  the  case  of  Inglis  v. 
The  Sailors'  Snug  Harbor,  (8  Pet.,  126,)  this  court  say,  "  What 
objection  can  there  be  to  this  as  a  valid  executory  devise, 
which  is  such  a  disposition  of  lands,  that  thereby  no  estate 
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Tests  at  the  death  of  the  devisor,  but  only  on  some  future 
contingency?"  If  the  words,  '.'reserved  for  the  use  of  a 
seminary  of  learning,"  were  indorsed  on  a  town  plat  when 
made,  there  is  no  doubt  that  the  title  would  vest  in  a  corpo- 
ration created  afterwards  for  the  establishment  and  govern- 
ment of  such  an  institution.  If  it  be  reserved  for  the  public 
use,  the  title  would  vest  in  the  public,  so  soon  as  a  public 
should  exist  in  the  town.  Trustees  of  the  Mclntyre  Poor 
School  V.  The  Zanesville  Canal  Company^  9  Ohio,  203 ;  Cin- 
cinnati V.  The  Lessee  of  White^  6  Pet.,  485 ;  Barclay  et  al, 
V.  HbwelVs  Lessee^  6  Pet.,  498 ;  New  Orleans  v.  The  United 
States,  10  Pet.,  662. 

Land,  at  common  law,  may  be  granted  to  pious  uses,  before 
there  is  a  grantee  in  existence  competent  to  take  it ;  and  in 
the  mean  time,  the  fee  will  be  in  abeyance.  The  Town  of  Paw- 
lett  V.  Clark  et  al.y  9  Cranch,  292 ;  Witman  v.  Lex,  17  Serg.  & 
R.  (Pa.),  88. 

"  When  a  corporation  is  to  be  brought  into  existence  by 
*27^1  ^°^®  *future  acts  of  the  corporators,  the  franchises  re- 
-■  main  in  abeyance,  until  such  acts  as  are  done ;  and 
when  the  corporation  is  brought  into  life,  the  franchises  in- 
stantaneously attach  to  it.  There  is  no  difference  between 
the  case  of  a  grant  of  land  or  franchises  to  an  existing  corpo- 
ration, and  a  grant  to  a  corporation  brought  into  life  for  the 
very  purpose  of  receiviiig  the  grant.  As  soon  as  it  is  in  esse, 
and  the  franchise  and  property  become  vested  and  executed 
in  it,  it  is  as  much  an  executed  contract,  as  if  its  prior  exist- 
ence had  been  established  for  a  century."  Dartmouth  College 
v.  Woodward,  4  Wheat.,  618. 

There  was  no  uncertainty  in  this  appropriation.  The 
township  was  designated,  and  the  purpose  stated,  for  which 
it  was  reserved.  And  there  can  be  no  doubt,  from  the 
authorities,  that  the  right  vested,  so  soon  as  a  capacity  was 
given  to  the  corporation  to  receive  it;  prior  to  this  it  re- 
mained in  the  federal  government.  This  is  the  settled  doc- 
trine on  that  subject. 

If,  on  general  principles,  the  title  to  this  township  cannot 
be  considered  as  vested  in  the  State  of  Indiana,  it  is  con- 
tended it  so  vested  by  the  provision  in  the  sixth  section  of 
the  act  of  the  19th  of  April,  1816,  which  admitted  the  State 
into  the  Union.  The  provision  is,  "That  one  entire  town- 
ship, which  shall  be  designated  by  the  President  of  the 
United  States,  in  addition  to  the  one  heretofore  reserved  for 
that  purpose,  shall  be  reserved  for  the  use  of  a  seminary  of 
learning,  and  vested  in  the  legislature  of  the  said  State^  to  be 
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appropriated  solely  to  the  use  of  such  seminary  by  the  said 
legislature." 

The  words  of  the  act  seem  to  be  so  clear  as  to  admit  of 
but  oue  construction.  A  township,  in  addition  to  the  one 
formerly  reserved,  is  appropriated  and  vested  in  the  legisla- 
ture. The  former  township  is  only  referred  to,  to  show  that 
the  one  then  appropriated  was  in  addition  to  it.  The  Gibson 
township  had  before  been  appropriated.  A  part  of  it  had 
been  sold,  and  a  part  was  held  under  leases.  Whether  we 
regard  the  words  used,  or  their  grammatical  arrangement,  the 
intention  of  Congress  seems  to  be  clearly  expressed. 

In  the  act  of  the  18th  of  April,  1818,  for  the  admission  into 
the  Union,  of  the  State  of  Illinois,  a  different  phraseology  is 
used  in  giving  an  additional  township  to  the  State.  ^*  That 
thirty-six  sections,  or  one  entire  township,  shall  be  designated 
by  the  President  of  the  United  States,  together  with  the  one 
heretofore  reserved  for  that  purpose,  shall  be  reserved  for  the 
use  of  a  seminary  of  learning,  and  vested  in  the  legislature  of 
the  State,"  &c.  Here  both  townships  are  as  clearly  vested  in 
the  State,  as  that  one  only  is  vested  under  the  act  admitting 
Indiana  into  the  Union. 

By  this  latter  act,  the  Gibson  Township  Seminary  was  rec- 
ognized, and  its  present  government  sanctioned. 

*It  is  argued  that  this  is  a  public  corporation,  and  r«oi7g 
that,  consequently,  the  legislature  of  Indiana  have  a  '- 
right  to  modify  its  charter,  or  abolish  it,  at  its  discretion.     If 
the  position  assumed  be  sustainable,  the  consequence  stated 
will  not  be  controverted. 

In  the  case  of  Dartmouth  College  v.  Woodward^  (4  Wheat., 
629,)  Chief  Justice  Marshall  says:  "If  the  act  of  incorpora- 
tion be  a  grant  of  political  power,  if  it  create  a  civil  institu- 
tion to  be  employed  in  the  administration  of  the  government, 
or  if  the  funds  of  the  college  be  public  property,  or  if  the 
State  of  New  Hampshire,  as  a  government,  be  alone  inter- 
ested in  its  transactions,  the  subject  is  one  in  which  the 
legislature  of  the  State  may  act,  according  to  its  own  judg- 
ment, unrestrained  by  any  limitation  of  its  power,  imposed 
by  the  Constitution  of  the  United  States."  Again,  he  says, 
(684,)  "  So  far  as  respects  its  funds,  it  is  a  private  corpora- 
tion. Do  its  objects  stamp  on  it  a  different  character?  Are 
the  trustees  and  professors  public  officers,  invested  with  any 
portion  of  political  power,  partaking  in  any  degree  in  the 
administration  of  civil  government,  and  performing  duties 
which  flow  from  the  sovereign  authority?"  He  continues: 
'*The  character  of  civil  institutions  does  not  grow  out  of 
their  incorporation,  but  out  of  the  manner  in  which  they  are 
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formed,  and  the  objects  for  which  they  are  ci-eated.''  '^  The 
right  to  change  them  is  not  founded  on  their  being  incorpo- 
rated, but  on  their  being  the  instruments  of  government, 
created  for  its  purposes.*'  ^^The  trustees  are  not  public 
officers,  nor  is  it  a  civU  institution,  participating  in  the 
administration  of  the  government ;  but  a  charity  school,  or  a 
seminary  of  education,  incorporated  for  the  preservation  of 
its  property,  and  the  perpetual  application  of  that  property 
to  the  objects  of  its  creation." 

In  the  same  case,  Mr.  Justice  Story  says:  ^^ Public  corpo- 
rations are  generally  esteemed  such  as  exist  for  public  politi- 
cal purposes  only,  such  as  towns,  cities,  parishes  and  counties; 
and,  in  many  respects,  they  are  so,  although  they  involve 
some  private  interests ;  but,  strictly  speaking,  public  corpo- 
rations are  such  only  as  are  founded  by  the  government  for 
public  purposes,  where  the  whole  interests  belong  to  the  gov- 
ernment.'' 

The  seminary  township  in  question  was  not  a  donation 
from  the  State,  but  from  the  United  States.  It  was  reserved 
and  designated  out  of  the  public  lands,  before  they  were 
offered  for  sale,  and  consequently  so  munificent  an  endow- 
ment for  a  literary  institution  must  have  increased  the  value 
of  the  public  lands,  in  that  part  of  the  State,  and  made  them 
more  desirable.  And  this  consideration,  no  doubt,  induced 
Congress  to  have  designated,  for  seminary  purposes,  a  town- 
ship of  land  in  each  land  district.  Every  purchaser  of  the 
*2771  P^'^^^  lands,  in  each  ^district,  acquired  an  interest  in 
-I  the  reservation.  And  if  these  reservations  had  been 
judiciously  managed,  they  would  have  constituted  a  fund,  at 
this  time,  of  at  least  two  hundred  thousand  dollars  each. 
This  would  have  afforded  the  means  of  educating,  in  each 
land  district,  as  many  students,  free  of  charge,  as  would 
ordinarily  desire  classical  instruction.  Such  an  advantage 
was  too  obvious  to  be  overlooked,  or  not  to  be  appreciated, 
by  the  purchasers  of  the  public  lands  in  these  districts. 

The  legislative  power  of  the  Territory  and  State,  in  ad- 
vancing the  public  interests,  was  bound  to  afford  all  the 
facilities  necessary  to  carry  out  and  secure  the  benign  objects 
of  Congress,  in  making  these  township  reservations.  This 
was  done  by  a  wise  and  liberal  act,  in  regard  to  the  Gibson 
township.  The  corporators  were  vested  with  all  the  neces- 
sary powers  to  carry  out  the  trust.  And  for  the  purposes  of 
the  trust,  the  title  became  vested  in  them,  as  soon  as  they  ac- 
quired a  capacity  to  receive  it.  This  corporation  had  no 
political  powers,  and  could,  in  no  legal  sense,  be  considered 
as  officers  of  the  State.  They  were  not  appointed  by  the 
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State.  Their  perpetuity  depended  upon  the  exercise  of  their 
own  functions ;  and  they  were  no  more  responsible  for  the 
peiformance  of  their  duties,  than  other  corporations  estab- 
lished by  the  State  to  execute  private  trusts. 

So  far  as  regards  the  trust  confided  to  the  complainants, 
there  is  nothing  which,  by  construction,  can  make  it  a  public 
corporation.  The  donation  in  no  sense  proceeded  from  the 
State.  It  was  made  by  the  Federal  government,  and  is  no 
more  subject  to  State  power,  than  if  it  had  been  given  by 
an  individual  for  the  same  purpose.  An  act  of  incorporation 
being  necessary,  would  not  be  withheld  to  nve  effect  to  a 
private  donation  of  land,  for  the  purpose  oi  establishing  a 
literary  institution.  Its  benefits  would  be  enjoyed  by  the 
public  generally,  but  this  would  not  make  it  a  public  corpo- 
ration. 

The  complainants,  by  accepting  and  exercising  their  corpo- 
rate powers,  acquired  certain  rights,  and  made  certain  con- 
tracts, which  could  not  be  impaired  by  the  legislature.  They 
constituted  an  eleemosynary  corporation,  in  which  the  State 
has  no  property,  and  can  exercise  no  power  to  defeat  the 
trust.  But  this  has  been  done  by  the  legislature,  not  only  by 
appointing  an  agent  to  collect  the  funds  due  to  the  corpora- 
tion, and  paying  them  into  the  State  treasury  ;  but,  by  selling 
the  lands,  they  have  diverted  the  fund,  for  the  preservation 
and  management  of  which  the  corporation  was  instituted. 
This  was  an  extraordinary  proceeding,  and  was  wholly  with- 
out authority.  The  result  is,  that  the  complainants  are 
stript  of  their  powers,  and  the  University  which  they  estab- 
lished, with  the  sanction  of  the  legislatui*e,  is  left  without 
revenue. 

*The  dismissal  of  the  bill,  in  this  case,  by  the  Su-  r^oyo 
preme  Court  of  the  State  of  Indiana,  was  erroneous,  L 
and  it  is  hereby  reversed ;   and  the  cause  is  transmitted  to 
that  court  for  further  proceedings. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  and 
Mr.  Justice  DANIEL  dissented. 

Mr.  Chief  Justice  TANEY. 

I  dissent  &om  the  opinion  of  the  court. 

I  do  not  propose  to  enter  fully  into  the  argument  of  the 
case,  because  I  concur  entirely  in  the  opinion  of  the  Supreme 
Court  of  the  State,  which  is  set  out  at  large  in  the  record ; 
and  shall  therefore  briefly  state  the  principles  upon  which 
my  own  opinion  is  founded. 

1.  It  must  be  admitted  that  the  State  court  had  no  juris- 
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diction  in  this  case  beyond  that  which  the  law  of  the  State 
authorized  it  to  exercise.  And  in  revising  their  judgment, 
our  jurisdiction  is  equally  limited.  The  law,  under  which 
this  suit  was  brought,  authorized  the  Board  of  Trustees  of 
the  Vincennes  University,  to  file  a  bill  in  chancery  against 
the  State,  in  the  nature  of  an  action  of  disseisin,  for  the 
purpose  of  trying  the  right  of  the  trustees  to  the  lands  in 
question. 

The  trustees,  therefore,  are  not  entitled  to  a  decree  in  their 
favor,  unless  they  can  show  a  legal  title  to  the  lands,  such  as 
would  enable  them  to  maintain  the  common-law  writ  of  entry, 
8ur  disseisin^  that  is,  they  must  be  seised  of  the  lands  in  fee- 
simple. 

2.  Indiana  was  created  a  separate  territory,  and  its  powers 
and  rights,  as  a  territorial  government,  defined  by  the  act  of 
1800.  This  act  certainly  gave  no  power  over  the  public 
lands,  for  it  has  no  reference  to  that  subject.  It  merely  es- 
tablishes the  territorial  government. 

The  act  of  1804,  under  which  the  lands  in  question  were 
reserved  for  the  use  of  a  seminary  of  learning,  has  no  refer- 
ence to  the  powers  or  duties  of  the  territorial  government^ 
in  relation  to  the  lands  reserved,  or  to  any  thing  else.  It 
merely  provides  for  the  sale  of  the  public  lands  in  the  territory, 
reserving  from  sale  this  and  other  portions  of  them.  But  it 
does  not  transfer  them  to  the  territorial  government  which 
was  then  in  existence.  It  retains  them.  1  do  not  see  how 
these  laws,  taken  separately  or  together,  can  be  construed  to 
give  the  territorial  government  a  right  to  dispose  of  them  in 
any  way,  or  divest  the  title  which  the  United  States  held, 
and  which  this  law  directed  to  be  retained. 

8.  This  reservation  from  sale,  as  well  as  the  reservation  of 
*2791  ^^^  ^school  sections  in  the  several  townships,  undoubt- 
J  edly  dedicated  them  to  the  uses  for  which  they  were 
reserved ;  and  they  cannot  be  appropriated  by  the  State  to 
any  other  purpose.  But  the  fund  dedicated  belonged  to  the 
United  States,  and  they  alone  had  the  power  to  transfer  it, 
and  to  designate  the  body  by  whom  the  trust,  created  by  the 
act  of  Congress,  should  be  administered.  The  law  of  the 
State  complained  of,  does  not  attempt  to  appropriate  the  land 
to  a  diflferent  purpose  from  that  to  which  it  was  dedicated. 
It  has  been  sold  and  conveyed  by  the  State,  and  the  proceeds 
appropriated  to  the  support  of  a  seminary  of  learning  in  the 
State.  And  the  only  question  before  us  is,  whether  the  trus- 
tees have  the  legal  title  to  these  lands,  and  can  recover  them 
back  from  the  persons  to  whom  they  were  sold  by  the  State, 
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for  the  parpose  of  appropriating  them  to  a  different  semi- 
nary. 

4.  The  act  of  the  territorial  government  of  1806,  incorpo- 
rating this  board  of  trustees,  does  not  grant  nor  profess  to 
grant  the  lands  to  the  board.  And  if  it  had  done  so,  the  act 
would  have  been  void  and  inoperative,  because  the  territorial 
legislature  had  no  right  to  grant  lauds  which  belonged  to  the 
United  States ;  nor  to  exercise  any  power  over  them,  without 
the  authority  of  Congress. 

5.  The  act  of  Congress  of  1816,  by  which  Indiana  was 
admitted  into  the  Union  as  a  State,  grants  these  lands  to  the 
State  for  the  purposes  for  which  they  were  reserved.  The 
State  is  made  the  trustee. 

My  brethren  have  put  a  different  construction  on  this 
clause  of  the  law  of  1816,  and  regard  this  grant  as  extending 
only  to  the  additional  township  mentioned  in  the  law.  But 
with  every  respect  for  their  opinion,'  it  appears  plain  to  me 
that  this  township,  as  well  as  the  additional  one,  are  both 
granted  to  the  State  by  Congress.  And  I  am  confirmed  in 
this  opinion,  because,  with  all  the  research  I  have  been  able 
to  make,  I  have  not  found  a  single  instance  in  which  lands 
reserved  in  a  territory  for  the  purposes  of  education,  were 
not  afterwards  granted  to  the  State,  as  the  trustee  to  admin- 
ister the  trust,  the  school  sections  in  the  several  townships,  as 
well  as  others. 

6.  Upon  these  grounds,  I  think  the  plaintiffs  in  error  have 
not  a  legal  title  to  this  land,  and  had  no  right  to  sell  or  dis- 
pose of  it,  nor  in  any  way  to  control  the  proceeds ;  and  that 
under  the  ^ant  from  Congress,  in  the  act  of  1816,  the  title 
and  the  right  to  administer  the  trust  was  vested  in  the  State 
of  Indiana. 

7.  The  error  in  the  opinion  appears  to  me  to  have  arisen 
from  regarding  the  reservation  n*om  sale  for  the  purposes  of 
education,  as  divesting  the  legal  title  of  the  United  States, 
and  putting  it  in  abeyance,  until  some  new  body  was  brought 
into  existence,  ^capable  of  taking  the  title  as  grantee,  r«ooA 
and  administering  the  trust.  ^ 

It  is  not  necessary  to  this  opinion  to  discuss  the  doctrine  of 
abeyance,  upon  which  so  much  learning  and  talent  has  been 
displayed  by  Mr.  Fearne,  in  his  treatise  on  Contingent  Re- 
mainders. It  is  sufficient  to  state  under  what  circumstances 
the  title,  in  the  eye  of  the  law,  is  said  to  be  in  abeyance. 
And  Comyns,  in  his  Digest,  tells  us,  that  ^^when  the  fee  or 
freehold  of  the  land  is  not  vested  in  any  one,  but  stands  solely 
in  consideration  of  law,  it  is  said  to  be  in  abeyance,  or  in 
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I  caonot  regard  the  title  to  lands  reserved  from  sale  by 
Congress,  for  the  purposes  of  education,  as  standing  in  this 
eonaition.  A  reservation  is  not  a  grant.  It  does  not  pass 
the  title  out  of  the  United  States,  but  leaves  it  where  it  was 
before.  The  uniform  practice  of  the  government,  and  of 
judicial  decision  also,  appears  to  have  proceeded  on  the 
ground  that  the  title  remained  in  the  United  States,  until  it 
was  afterwards  transferred  by  the  authority  of  Congress.  It 
is  not  usual,  it  is  true,  to  issue  patents  for  these  lands,  but 
they  have  been  granted  by  acts  of  Congress,  which  the  courts 
have  always  recognized  as  valid  conveyances.  And  I  am  not 
aware  of  any  case  in  which  the  validity  of  these  conveyances 
of  reserved  lands  has  been  doubted  by  the  court ;  or  in  which 
it  has  been  suggested  that  the  title  was  out  of  the  United 
States,  and  in  abeyance  from  the  time  of  the  reservation.  If 
such  be  the  result  of  a  reservation,  the  subsequent  convey- 
ance of  Congress  is  of  no  value.  And  who  is  to  protect  the 
reserved  lands  from  trespasses  and  depredations,  while  the 
title  is  in  abeyance  ? 

In  the  case  of  Gaines  and  others  v.  Nicholson  and  others^ 
reported  in  9  How.,  356,  the  title  to  a  section  reserved  for 
schools,  was  the  matter  in  dispute.  It  did  not,  it  is  true, 
involve  the  question  now  before  us.  But  it  appears,  in  that 
case,  that  the  section  was  one  of  those  reserved  for  schools  in 
the  different  townships  in  the  Territory  of  Mississippi,  by  an 
act  of  Congress  passed  in  1803;  and  that  afterwards,  as  late 
as  the  year  1815,  another  act  was  passed,  authorizing  the 
County  Court  of  each  county  in  the  territory  to  lease  the 
sections  so  reserved,  in  order  to  improve  them,  and  to 
apply  the  rents  to  purposes  of  education  within  the  town- 
ship ;  and  also  to  proceed  and  recover  damages  against  any 
persons  found  trespassing  upon  them.  And  this  law  con- 
tains an  express  provision  that  every  lease,  in  virtue  of 
this  act,  shall  cease  to  have  any  force  or  effect  after  the 
first  day  of  January  next,  succeeding  the  establishment  of  a 
State  government.  The  trustees  of  the  schools,  who  were 
parties  to  this  suit,  were  appointed  under  a  law  of  the  State, 
and  claimed  under  that  appointment.  The  point  in  dispute 
♦2811  ^^^  *whether  the  opposing  party  had  not  a  right  prior 
J  and  superior  to  the  State,  by  virtue  of  an  Indian  reser- 
vation, made  in  the  treaty  by  which  the  territory  had  been 
ceded  to  the  United  States.  And  in  deciding  the  question, 
this  court  treated  the  acts  of  Congress  granting  the  land  to 
the  State,  and  also  the  law  of  the  State  appointing  the  Com- 
missioners, as  valid  and  constitutional ;  and  it  is  not  sug- 
gested, in  the  opinion,^  that  the  inhabitants  of  the  township 
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had  a  legal  title  to  the  school  section,  or  any  right  to  appoint 
Commissioners  to  control  and  administer  the  fund,  unless 
authorized  to  do  so  by  a  law  of  the  State.  In  the  case  before 
us,  therefore,  if  the  act  of  1816  does  not  vest  the  title  in  the 
State,  it  still  remains  in  the  United  States,  and  not  in  the 
trustees. 

8.  If,  however,  these  lands  were  conveyed  to  the  trustees, 
by  virtue  of  the  act  of  the  territorial  legislature  of  1806,  yet 
they  were  but  agents  of  the  State,  without  any  private  indi- 
vidual interests,  and  have  no  ground  therefore  lor  this  pro- 
ceeding in  equity  against  the  State.  The  whole  fund  was 
created  by  the  public  for  public  purposes.  And  in  the  case 
of  the  Dartmouth  College,  (4  Wheat.,  629,)  the  court  said, 
"  If  the  act  of  incorporation  be  a  grant  of  political  power,  if 
it  create  a  civil  institution  to  be  employed  in  the  administra- 
tion of  the  government,  or  if  the  funds  of  the  college  be  pub- 
lic property,  or  if  the  State  of  New  Hampshire,  as  a  govern- 
ment, be  alone  interested  in  its  transactions,  the  subject  is 
one  in  which  the  legislature  of  the  State  may  act  according 
to  its  own  judgment,  unrestrained  by  any  limitation  of  its 
power  imposed  by  the  Constitution  of  the  United  States." 
Here  the  funds  are  contributed  entirely  by  the  public  for  a 
public  purpose,  and  these  appellants  have  no  private  individ- 
ual interest,  and  allege  none  in  their  bill  in  behalf  of  them- 
selves or  others,  which  entitles  them  to  maintain  a  suit  against 
the  State.  They  are  public  agents  for  a  public  purpose,  and 
nothing  more,  and  so  describe  themselves.  The  laws  of  the 
State,  which  directed  the  appropriation  of  the  fund  to  the 
uses  for  which  it  was  dedicated,  are  therefore  constitutional 
and  valid,  und«r  the  decision  above  referred  to,  and  in  my 
opinion  the  decree  of  the  Supreme  Court  of  the  State  ought 
to  be  affirmed. 

ORDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Indiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered,  adjudged,  and  decreed  by  this  court,  that  the 
decree  of  the  said  Supreme  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed,  with  costs,  and  that  this  cause  be, 
and  the  same  *is  hereby,  remanded  to  the  said  Supreme  r«902 
Court,  in  order  that  such  further  proceedinjp  may  be  ^ 
had  therein,  in  conformity  to  the  opinion  oi  this  court,  as  to 
law  and  justice  may  appertain. 
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William  Christy,  Plaintiff  in  error,  v.  William  T- 
Scott;  William  Christy  v.  James  D.  Finley;  Wil- 
liam Christy  v.  William  Young  ;  William  Christy  v. 
Hiram  Henly. 

In  Texas,  the  technical  forms  of  pleading,  fixed  hy  the  common  law,  are  dis- 
pensed with,  but  the  principles  which  regulate  the  merits  of  a  trial  by 
ejectment  and  the  substance  of  a  plea  of  title  to  such  an  action,  are  pre- 
served. 

Therefore,  where  the  plaintiff  filed  a  petition  alleging  that  he  was  seised  in 
his  demesne  as  of  fee  of  land  from  which  the  defendant  had  ejected  him, 
and  the  defendant  pleaded,  that  if  the  plaintiff  had  any  paper  title,  it  was 
under  a  certain  grant  which  was  not  valid,  this  plea  was  bad. 

So  also  was  a  plea  denying  the  right  of  the  plaintiff  to  receive  his  title, 
because  he  was  not  then  a  citizen  of  Texas.  These  pleas  would  have  been 
appropriate  objections  to  the  plaintiff's  title  when  produced  upon  the  trial. 

So  also  where,  under  a  plea  of  the  statute  of  limitations,  the  defendant  claimed 
certain  land  by  metes  and  bounds,  and  disclaimed  all  not  included  within 
them.  There  is  nothing  to  show  that  the  land  so  included  was  part  of  the 
land  claimed  by  the  plaintiff. 

So  also  where  the  plea  was  in  substance  that  the  plaintiff  had  no  good  title 
against  Texas,  no  title  in  the  defendant  being  shown.  For  the  action  may 
have  been  maintainable,  although  the  true  title  was  not  in  the  plaintiff.^ 

These  four  cases  were  brought  up,  by  writ  of  error,  from 
the  District  Court  of  the  United  States  for  the  District  of 
Texas. 

They  all  involved  the  same  principles,  and  were  covered 
by  the  decision  in  Scott's  case.  It  is  necessary,  therefore,  to 
set  out  the  pleadings  in  that  case. 

Christy  filed  his  petition,  alleging  that  he  was  seised  in  his 
demesne  as  of  fee,  in  a  certain  tract  or  parcel  of  land,  (which 
he  described  by  metes  and  bounds,)  from  which  Scott  ejected 
him  ;  and  praying  judgment  for  damages,  and  for  the  recov- 
ery of  the  lands. 

Scott  filed  the  following  answer :  And  now  comes  the  said 
defendant,  and  answering  the  petition  of  the  plaintiff,  says, 
that  he  denies  all  and  singular  the  allegations  in  the  said  peti- 
tion, and  prays  that  the  plaintiff  be  held  to  strict  proof  oi  the 
same. 


i  Cited.  Carleton  v.  Darcy,  46  Su- 
perior (N.  Y.),  493. 

Defendant  in  ejectment  cannot  rely 
on  a  title  in  a  third  person.  Christy 
V.  FindUiiy  post,  *296 ;  Christy  v.  Young, 
post,  *296;  Christ  If  v.  Henleif,  post, 
♦297.  S.  P.  Brolaskey  v.  McCiain,  61 
Pa.  St.,  146;  Ryan  v.  TomlinsoTif  39 
Cal.,  639;    Woods  v.  Hildehrand,  46 
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Mo.,  284 ;  Hardwick  v.  Jones,  65  Mo., 
54 ;  Illinois  ^c.  R.  R.  Co.  v.  Cobh,  94 
111.,  55.  Contra,  Roe  v.  Doe  d.  Baxter, 
33  Ga.,  81 ;  Roe  v.  Doe  d.  SuUivan,  Id., 
486 ;  Humble  t. Spears.S  Baxt.  (Tenn.), 
156;  Cobb  V.  LavalU,  89  lU.,  331; 
Barren  v.  Clary,  88  Mich.,  223;  Clem- 
enU  V.  Pearce,  63  Ala.,  284 ;  Bear  Val- 
ley Coal  Co,  T.  DewaH,  96  Pa.  St.,  72. 
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2.  And  as  to  the  trespasses  and  ejectments,  or  either  or  any 
of  them,  complained  of  by  [the]  plaintiff  in  his  petition,  the 
defendant  says  he  is  not  guilty,  and  puts  himself  upon  the 
country,  &c. 

3.  And  the  defendant  further  says,  that  as  to  the  pretended 
grant  or  title  of  the  plaintiff  to  the  land  described  in  his  peti- 
tion (if  any  paper  title  he  has),  the  same  bears  date,  to  wit, 
the  twentieth  day  of  September,  a.  d.,  1835,  and  the  land  de- 
scribed *in  said  pretended  grant  or  title,  and  in  said  r«90Q 
petition,  is,  and  was  at  the  date  of  said  grant,  situated  '- 

in  the  twenty  frontier  leagues  bordering  on  the  United 
[States]  line,  and  said  pretended  grant  was  made  without 
the  approbation  or  assent  of  the  executive  of  the  national 
government  of  Mexico. 

4.  And  the  said  defendant  further  answers,  and  says,  that 
if  any  such  grant  or  title  was  made,  as  by  said  plaintiff  is 
pretended,  the  same  was  made,  (as  by  said  plaintiff's  pre- 
tended grant  appears,)  on,  to  wit,  the  twentieth  day  of  Sep- 
tember, A.  D.,  1835,  and  was  not  made  by  any  public  officer, 
commissioner,  or  authority,  then,  to  wit,  at  the  date  of  said 
pretended  grant  or  title,  existing  in  the  State  of  Coahuila  and 
Texas,  competent  to  make  the  same. 

5.  And  the  said  defendant  further  says,  that  the  plaintiff 
claims  the  land  sued  for  under  and  through  a  pretended 
grant  from  the  government  of  the  State  of  Coahuila  and 
Texas,  made  to  one  Miguel  Arceniega,  as  a  Mexican  and 
purchaser,  and  purporting  to  have  been  procured  for  the  said 
Arceniega  by  one  William  G.  Logan,  as  his  agent.  And  the 
defendant  says,  that  the  said  pretended  grant  or  title  of  the 
plaintiff  to  the  land  sued  for  is  not  valid  in  law,  because 
the  same  was  procured  from  the  government  of  the  State  of 
Coahuila  and  Texas  by  fraud,  in  this,  that  the  said  Miguel 
Arceniega  and  the  said  William  6.  Logan  combined  and  con- 
federated together  for  the  purpose  of  evading  the  law,  then 
in  force,  allowing  the  sale  of  lands  to  Mexicans,  and  to  them 
only;  and  falsely  and  fraudulently  represented  to  the  said 
government  that  the  application  by  said  Arceniega  for  the 
said  grant  of  land  was  really  and  bond  fide  made  for  him  by 
the  said  Logan,  and  that  the  said  Arceniega  was  to  be  the 
real  purchaser  of  said  land,  and  to  hold  and  enjoy  the  same 
as  a  Mexican  citizen;  while,  in  truth,  the  said  Arceniega 
fraudulently  permitted  the  said  Logan  to  use  his  name,  and 
in  his  name  procure  the  said  grant  solely  for  the  use  and  ben- 
efit of  him,  the  said  Logan,  ^o  was  not,  at  the  time  of  pro- 
curing said  grant,  a  Mexican  citizen ;  and  who,  by  the  ^Ise 
and  fraudulent  practices  aforesaid,  procured  the  said  grant, 
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and  appropriated  the  land  granted  to  his  (the  said  Logan's) 
own  use  and  benefit. 

6.  And  the  said  defendant  says,  that  the  plaintiff  claims 
the  premises  described  in  his  petition  by  a  pretended  grant, 
purporting  to  have  been  made  by  authority  of  the  govern- 
ment of  the  State  of  Coahuila  and  Texas  to  Miguel  Arceni- 
ega,  bearing  date,  to  wit,  the  twentieth  day  of  September, 
A.  D.,  1835 ;  and  that  the  said  pretended  grant  was  made  upon 
the  conditions  that  the  said  Arceniega,  or  the  person  or  per- 
sons to  whom  he  might  alienate  the  land  in  said  grant  de- 
scribed, should  cultivate  the  same  within  six  years  from  the 
*2841  ^CQ[^isition  thereof  by  said  *pretended  title,  and  pay 

J  for  said  land  the  price  established  by  law.  And  the 
defendant  says,  that  the  said  Arceniega,  and  those  claiming 
said  land  under  him,  wholly  failed  to  comply  with  said  con- 
ditions. 

7.  And  the  said  defendant  says,  that  the  said  plaintiff 
claims  the  land  described  in  his  petition  under  and  through  a 
pretended  grant  purporting  to  have  been  made  to  one 
Miguel  Arceniega  by  authority  of  the  government  of  the 
State  of  Coahuila  and  Texas,  bearing  date,  to  wit,  the  twen- 
tieth day  of  September,  A.  D.,  1835,  and  under  and  through  a 
pretended  claim  of  transfers  from  said  Arceniega  to  plaintiff; 
and  that  within  six  years  from  the  date  of  said  pretended 
gi*ant,  and  before  the  annexation  of  Texas  to  the  United 
States,  the  said  pretended  transfers  were  made  to  said  plain- 
tiff; and  that  the  plaintiff  was  not,  at  the  date  of  said  pre- 
tended grant  to  him,  and  previous  thereto  had  never  been,  a 
resident  citizen  of  Texas  or  Mexico,  but  was  then,  and  thence 
hitherto  continued  to  be,  a  resident  and  citizen  of  the  United 
States  of  America,  owing  and  paying  allegiance  to  the  gov- 
ernment thereof. 

8.  And  the  said  defendant  further  answering  says,  that  he 
is  the  owner  of  the  following  tracts  or  parcels  of  land,  to  wit : 
(setting  out  a  tract  of  land  by  metes  and  bounds,  but  without 
saying  whether  or  not  it  was  the  land  claimed  by  the  plain- 
tiff) and  the  defendant  says  that  his  possession  of  the  said 
land  is  by  virtue  of  the  authority  and  title  of  the  said  John 
Graves,  and  as  claimant  under  said  Graves;  and  the  said  de- 
fendant says,  that  he  and  the  said  Graves,  under  whom  he 
claims  as  to  the  said  last-mentioned  tract  of  land,  and  that 
he,  in  his  own  right  and  those  under  whom  he  claims,  as  to 
the  several  parcels  of  land  above  described,  have  had  peace- 

^le  adverse  possession  of  said  several  tracts  of  land,  claiming 
same  by  virtue  of  the  certificates  and  files  aforesaid,  ana 
surveys  aforesaid,  with  chains  of  legal  transfers  from  the 
804 


bfeCBMBER  T£RM,  1852. 


Christy  n,  Scott  et  al. 


government  down  to  this  defendant,  and  to  those  under 
whom  he  claims,  for  more  than  three  years  next  before  the 
commencement  of  this  suit;  and  the  defendant  disclaims 
ownership  and  possession  of  any  portion  of  the  land  described 
in  plaintiffs  petition,  not  included  in  the  metes  and  bounds 
of  the  several  tracts  and  parcels  above  set  forth. 

9.  Said  defendant  further  says,  that  the  land  claimed  by 
plaintiff  in  his  petition  is  located  within  the  territory  desig- 
nated at  the  twenty  frontier  leagues,  bordering  on  the  United 
States  of  the  North,  in  the  act  of  the  Congress  of  the  Repub- 
lic of  TexaS)  approved  January  9th,  1841,  and  entitled  "An 
act  to  quiet  the  land  titles  within  the  twenty  frontier  leagues 
bordering  on  the  United  States  of  the  North,"  and  is  claimed 
by  plaintiff  by  virtue  of  said  location  made  prior  to  the  sev- 
enteenth day  of  *March,  a.  d.,  1836;  and  that  said  r*9oc 
plaintiff,  and  those  under  whom  he  claims  said  land,  ^ 
did  not  commence  an  action  to  try  the  validity  of  said  claim 
within  twelve  months  from  the  passage  of  the  act  aforesaid. 

And  the  defendant  sugeests  to  the  court  that  he  has  had 
adverse  possession  in  good  faith  of  the  said  several  tracts  or 
parcels  of  land,  for  more  than  one  year  next  before  the  com- 
mencement of  this  suit ;  and  that,  during  said  possession,  he 
has  made  permanent  and  valuable  improvements  in  the  same, 
consisting  of,  to  wit,  one  thousand  acres,  cleared  and  fenced, 
and  divers  good  dwelling-houses,  gin-houses,  barns,  corn- 
cribs,  orchards,  outhouses,  &c.,  of  great  value,  to  wit,  of  the 
value  of  ten  thousand  dollars. 

The  plaintiff  then  filed  the  following  replications  and  de- 
murrers : 

2.  And  the  plaintiff,  by  attorney,  comes,  and  as  to  the  plea 
by  the  defendant,  secondly  by  him  in  his  answer  pleaded, 
whereof  said  defendant  puts  himself  upon  the  country,  he, 
said  plaintiff,  doth  the  like. 

Demurrer  [to  Sd  plea]. 

And  the  said  plaintiff,  by  attorney,  comes  and  says,  pre- 
cludi  non^  by  reason  of  any  thing  in  the  defendant's  third 
plea,  in  his  said  answer  pleaded ;  because  he  says  the  said 
plea,  and  the  matters  and  things  therein  contained,  are  not 
sufficient  in  law  to  bar  and  preclude  him  from  having  and 
maintaining  his  action  aforesaid,  and  this  he  is  ready  to 
verify ;  wherefore,  he  prays  judgment,  &c. 

And  for  cause  of  demurrer,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  the  said  plaintiff 
sets  down  and  shows  the  following,  to  wit : 
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1.  The  said  plea  in  bar  of  plaintiffs  action  attempts  to  set 
up  the  want  of  the  approbation  or  assent  of  the  executive  of 
the  national  government  of  Mexico,  to  the  issuance  of  a  grant 
within  the  twenty  border  leagues,  when  the  national  coloniza- 
tion law,  under  which  is  sought  the  benefit  of  this  bar,  con- 
tains no  prohibition  to  the  issuance  of  said  grant ;  but  if,  at 
the  time  of  the  issuance  of  said  grant,  there  was  any  such 
prohibition,  it  only  extended  to  making  settlements  within 
said  border  leagues. 

2.  The  said  plea  in  bar  of  plaintiffs  action  attempts  to  set 
up  the  issuance  of  a  grant  under  which  the  plaintiff  claims, 
dated  20th  September,  1835,  without  the  approbation  of  the 
supreme  executive  of  Mexico,  within  the  border  leagues; 
but  does  not  show  the  nature  or  kind  of  said  grant,  so  as  to 
enable  the  court  to  judge  of  its  validity. 

*2861      *^'  ^^^  ^     ^^^^  P^^^  ^  ^^  other  respects  defective, 
-I  informal,  and  insufiScient,  &c. 

Replication  \to  ^th  plea"]. 

4.  And  for  replication  to  the  fourth  plea  by  the  said  de- 
fendant in  his  said  answer  pleaded,  the  said  plaintiff  says,  pre- 
cludi  noriy  because  he  says  the  grant  under  which  the  plaintiff 
claims  was  issued  by  an  authority,  at  the  time  of  the  issuance 
of  the  same,  in  the  State  of  Coahuila  and  Texas,  existing 
and  competent  to  issue  the  same,  and  this,  he  prays,  may  be 
inquired  of  by  the  country. 

Replication  [to  5th  plea"]. 

6.  And  for  replication  to  the  fifth  plea,  by  the  said  defend- 
ant in  his  said  answer  pleaded,  the  said  plaintiff  says,  pre- 
clvdi  non^  because  he  says  that  the  said  grant,  under  which 
the  said  plaintiff  claims,  was  not  obtained  or  procured  to  be 
issued  by  fraudulent  misrepresentations,  as  in  the  said  plea 
alleged,  and  this,  he  prays,  may  be  inquired  of  by  the  coun- 
try. 

Demurrer  [to  Qth  plea"]. 

6.  And  as  to  the  sixth  plea,  by  the  said  defendant  in  his 
said  answer  pleaded,  the  said  plaintiff  says,  precludi  rwn^ 
because  he  says  the  said  plea,  and  the  matters  and  things 
therein  contained,  are  not  sufScient  in  law  to  bar  and  pre- 
clude said  plaintiff  from  having  and  maintaining  his  action 
aforesaid,  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment,  &c. 

And  for  cause  of  demurrer,  according  to  the  form  of  the 
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statute  in  such  case  made  and  provided,  the  said  plaintiff 
sets  down  and  shows  the  following,  to  wit : 

1.  The  conditions  set  forth  in  toe  said  plea,  as  those  upon 
which  said  grant  was  issued,  as  is  manifest  by  the  said  plea, 
were  conditions  subsequent,  of  which  the  defendant  cannot 
take  advants^e  upon  a  failure  in  their  performance. 

2.  A  failure  to  perform  the  conditions  in  said  plea  set  out, 
might  have  been  cause  of  the  forfeiture  of  the  estate  passed 
by  said  grant  in  said  plea,  set  out  on  a  proceeding  in  behalf 
of  the  State ;  but  this  is  no  reason  why  the  defendant,  before 
forfeiture  declared,  should,  against  the  plaintiff,  retain  pos- 
session of  the  estate  in  said  grant  mentioned. 

3.  And  the  said  plea  is,  in  other  respects,  defective,  infor- 
mal, and  insufficient,  &c. 

Demurrer  [to  7th  plea]. 

7.  And  as  to  the  seventh  plea,  by  the  said  defendant  in 
his  said  answer  pleaded,  the  said  plaintiff  says,  precludi  non^ 
because  he  says  the  said  plea,  and  the  matters  and  things 
therein  *contained,  are  not  sufficient  in  law  to  bar  r#oo7 
and  preclude  him  from  having  and  maintaining  his  ^ 
action  aforesaid,  and  this  he  is  ready  to  verify ;  wherefore  he 
prays  judgment,  &c. 

And  for  cause  of  demurrer,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  the  said  plaintiff  sets 
down  and  shows  the  following,  to  wit : 

1.  The  said  plea  in  bar  avers,  that  the  estate  in  the  premises, 
in  the  said  petition  mentioned,  was  transferred  to  said  plain- 
tiff while  and  during  the  time  he  was  a  citizen  of  the  United 
States  of  America,  and  owning  allegiance  to  the  same,  and  an 
alien  to  the  Republic  of  Texas ;  yet  shows  no  forfeiture  de- 
clared, on  office  found,  so  as  to  divest  the  estate  vested  by  said 
transfer. 

2.  And  the  said  plea  is  in  other  respects  defective,  in- 
formal, and  insufficient,  &c. 

Replieation  \to  %th  plea]. 

Withdrawn,  and  the  following  demurrer  substituted: 
And  now,  at  this  term,  comes  the  plaintiff,  by  his  attorney, 
and,  by  leave  of  the  court  first  had  and  obtained,  withdraws 
his  replication  to  the  eighth  plea,  by  the  defendant  in  this  be- 
half pleaded,  and  says,  precludi  non^  by  reason  of  any  thing 
in  the  said  defendant's  eighth  plea  in  this  behalf  pleaded, 
because  he  says  the  said  plea,  and  the  matters  and  things 
therein  contained,  are  not  sufficient  in  law  to  bar  and  preclude 
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him  from  having  and  maintaining  his  action  aforesaid,  and 
this  he  is  ready  to  verify ;  wherefore  he  prays  judgment,  &c. 
And  for  causes  of  demurrer,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  the  said  plaintiff  sets 
down  and  shows  the  following,  to  wit : 

1.  The  said  plea  avers,  that  the  said  defendant,  and  a  cer- 
tain John  Graves,  under  whom  he,  the  said  defendant,  claims, 
as  to  a  part  of  the  land  in  said  plea  mentioned,  had  and  still 
held  peaceable  possession  of  the  same,  for  more  than  three 
years  next  before  the  commencement  of  this  suit  under  color 
of  title ;  when,  to  produce  a  bar  within  the  statute  in  such 
case  made  and  provided,  a  possession,  under  the  circumstances, 
and  within  the  time  prescribed  by  said  statutes,  by  said  de- 
fendant alone,  should  have  been  set  up. 

2.  The  said  defendant,  by  said  plea,  avers  that,  as  to  a  part 
of  the  lands  in  said  plea  specified,  the  title  is  yet  outstanding 
in  a  certain  John  Graves ;  yet  the  said  defendant,  by  his  said 
plea  as  to  said  land,  attempts  to  set  up  in  bar,  by  reason  of 
possession  of  the  same  for  three  years,  under  color  of  title, 
next  before  the  commencement  of  plaintiff's  action. 

3.  The  said  defendant,  by  his  said  plea,  avers,  that  a  portion 
of  the  land  in  said  plea  specified,  and  of  which  he,  said  de- 
*2RR1  f®^^^^*'  *claims  to  be  the  owner,  by  virtue  of  his,  said 

J  defendant's,  own  head-right  certificate,  has  not  been 
surveyed,  as  by  law  required,  to  vest  title  in  the  same  in  said 
defendant;  yet  said  defendant,  as  to  the  same,  by  his  said 
plea,  attempts  to  set  up  in  bar  an  adverse  possession,  for  three 
years  next  oefore  commencement  of  plaintiff's  action,  under 
color  of  title. 

4.  The  said  defendant,  by  his  said  plea,  does  not  aver,  that 
he,  said  defendant,  was  ever  an  actual  settler  upon  the  said 
land,  of  which,  by  his  said  plea,  he  claims  to  be  in  adverse 
possession. 

5.  Though  the  said  defendant,  by  his  said  plea,  attempts  to 
set  up  in  bar  an  adverse  possession,  under  color  of  title,  for 
three  years  next  before  commencement  of  plaintiff's  action 
herein,  yet  he  does  not  show  that  said  color  of  title  was  duly 
proven  and  recorded. 

6.  The  said  defendant,  by  his  said  plea,  attempts  to  set  up 
in  bar  of  plaintiff's  action  adverse  possession,  under  color  of 
title,  for  three  years  next  before  the  commencement  of  said 
plaintiff's  said  action,  when,  by  the  purview  of  the  statutes  in 
such  csise  made  and  provided,  there  can  be  no  such  bar ;  but 
if  any,  the  bar  must  be  by  such  adverse  possession,  under  such 
color  of  title,  for  three  years  next  after  cause  of  action  accrued, 
and  before  commencement  of  action. 

808 


DECEMBER  TEBM,   1852.  38ft 

Christy  v.  Scott  et  al. 

7.  The  said  plea,  though  in  bar,  does  not  make  any  case  by 
which  the  plaintiff  is  barred  of  his  action,  by  reason  of  any 
possession  adverse,  within  the  terms  of  the  statute  in  suco 
case  made  and  provided. 

8.  And  the  said  plea,  is,  in  other  respects,  defective,  infor- 
mal, and  insufficient,  &c. 

Demurrer  [to  9th  plea]. 

9.  And  as  to  the  ninth  plea,  by  the  said  defendant  in  his 
said  answer  pleaded,  the  said  plaintiff  says,  precludi  non^  be- 
cause he  says  the  said  plea,  ana  the  matters  and  things  therein 
contained,  are  not  sufficient  in  law  to  bar  and  preclude  him, 
said  plaintiff,  from  having  and  maintaining  his  action  afore- 
said, and  this  he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, &c. 

And  for  cause  of  demurrer,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  the  said  plaintiff  sets 
out  and  shows  the  following,  to  wit : 

1 .  The  act  of  Congress,  referred  to  in  said  plea,  at  the  time 
of  the  approval  thereof,  since,  and  now,  was  not,  and  is  not, 
the  law  of  the  land. 

2.  The  said  act  of  Congress  was  made  and  intended  to  im- 
pair the  obligation  of  contracts. 

3.  And  the  said  plea  is,  in  other  respects,  defective,  infor- 
mal, and  insufficient,  &c. 

*In  this  state  of  the  pleadings,  the  cause  was  called  r«QQo 
for  trial,  when  the  following  judgment  was  rendered :    ^ 

This  day  came  the  parties  aforesaid,  by  their  attorneys,  and 
the  questions  of  law,  arising  upon  the  demurrers  of  the  plain- 
tiff to  the  third,  sixth,  seventh,  eighth,  and  ninth  pleas,  by 
the  defendant  in  his  answer  pleaded,  havincr  been  argued  and 
submitted,  because  it  seems  to  the  court  tnat  the  law  is  for 
the  defendant ;  it  is  therefore  considered  by  the  court,  that 
the  said  demurrers  be  overruled,  and  the  plaintiff  stating  that 
he  intended  to  abide  by  his  demurrers,  it  is  further  considered 
by  the  court,  that  the  defendant  go  hence  without  day,  and 
that  he  recover  of  his  plaintiff  the  costs,  by  him  about  his 
defence  in  this  behalf  expended,  to  be  taxed  by  the  clerk,  &c. 

The  counsel  for  the  plaintiff  then  filed  the  following  argu- 
ment of  errors : 

1.  The  defendant's  third  plea,  by  him  in  his  answer  pleaded, 
attempts  to  set  up,  in  bar  of  plaintiff's  action,  the  issuance  of 
the  grant  under  which  the  plaintiff  claims,  without  the 
approbation  of  the  executive  of  the  Republic  of  Mexico, 
when,  by  the  law  of  the  State  of  Coahuila  and  Texas,  under 
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which  said  grant  was  issued,  there  was  no  prohibition  to  the 
issuance  of  said  grant  without  such  approbation,  and  the  said 
fact  pleaded  is  no  bar ;  yet  the  said  court  overruled  the  plain- 
tiffs demurrer  to  said  plea,  and  gave  judgment  for  the  de- 
fendant, when  said  demurrer,  according  to  the  rules  of  law, 
should  have  been  sustained. 

2.  The  said  defendant,  by  his  sixth  plea  in  his  said  answer 
pleaded,  attempts  to  set  up,  in  bar  of  plaintiff's  action  afore- 
said, the  non-performance  of  conditions  subsequent,  without 
showing  reentry,  or  other  mode  of  enforcing  a  forfeiture  of 
the  estate  granted;  yet  the  court  overruled  the  plaintiffs 
demurrer  to  said  plea,  when,  according  to  the  rules  of  law, 
the  same  should  have  been  sustained. 

3.  The  said  defendant,  by  his  seventh  plea  in  his  answer 
pleaded,  attempts  to  set  up,  in  bar  of  plaintiff's  action,  the 
fact,  that  the  lands  claimed  and  sued  for  by  the  plaintiff,  in 
his  petition  described,  were  sold  and  transferred  to  the  said 
plaintiff  while  and  during  the  time  he  was  a  citizen  of  the 
United  States  of  America,  owing  allegiance  to  the  same,  and 
an  alien  to  the  Republic  of  Texas,  without  showing  any  ofBce 
found,  or  forfeiture  declared  in  any  manner  whatever ;  yet 
the  court  overruled  the  plaintiff's  demurrer  to  said  plea, 
when,  according  to  the  rules  of  law,  the  same  should  have 
been  sustained. 

4.  The  said  defendant,  by  his  eighth  plea  in  his  said  answer 
pleaded,  insists  upon  a  bar,  by  and  under  the  fifteenth  section 
of  an  act  of  Congress  of  the  Republic  of  Texas,  entitled  "An 
Act  of  Limitations,"  approved  February  6th,  1841 ;  but,  by 
*2901  ^^^^  *plea,  does  not  show  or  allege  that  he  was  a  settler 

-J  on  the  land  in  question,  having  had  and  held  continuous 
adverse  possession  of  the  same,  under  title  duly  proven  and 
recorded,  or  under  color  of  title,  for  three  years  next  after 
cause  of  action  accrued,  and  before  action  brought,  as  by  the 
rules  of  law  he  should  have  done ;  yet  the  said  court  overruled 
the  plaintiff's  demurrer  to  said  plea,  when,  according  to  the 
rules  of  law,  it  should  have  been  sustained. 

5.  The  said  defendant,  by  his  ninth  plea  in  his  answer 
pleaded,  attempts  to  set  up,  in  bar  of  plaintiff's  action,  the 
failure  to  commence  action  within  twelve  months  after  the 
passage  of  an  act  by  the  Congress  of  the  Republic  of  Texas, 
entitled  "  An  act  to  quiet  land-titles  within  the  twenty  fron- 
tier leagues  bordering  on  the  United  States  of  the  North,"  to 
try  the  validity  of  the  grant  under  which  plaintiff  claims, 
when  it  is  apparent  that  said  grant,  under  which  plaintiff 
claims,  was  a  perfect,  and  not  an  imperfect  or  inchoate  title, 
and  as  to  which  the  government  of  the  Republic  of  Texa9  hiad 
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no  legitimate  power  or  authority  to  require  or  prescribe  the 
commencemeut  of  any  suit  in  the  form  or  manner  the  same 
was  prescribed,  to  try  the  validity  of  the  title  vested  by  said 
grant,  or  create  a  bar  in  consequence  of  a  failure  to  commence 
said  suit ;  yet  the  demurrer  to  said  plea  was  overruled  by 
said  court,  when  the  same,  according  to  the  rules  of  law, 
should  have  been  sustained. 

The  plaintiff  then  sued  out  a  writ  of  error,  and  brought  the 
case  up  to  this  court. 

It  was  argued  by  Mr.  Bibb  and  Mr.  Crittenden^  (Attorney- 
General,)  with  whom  was  Mr.  Hughes^  for  the  plaintiff  in 
error,  and  Mr.  Hilly  with  whom  was  Mr.  Senderson^  for  the 
defendant  in  error. 

The  argument,  of  course,  turned  entirely  upon  the  validity 
or  invalidity  of  the  plea ;  but  the  discussion  was  so  much  in- 
volved with  the  laws  and  facts  in  the  case,  that  a  report  of  it 
is  postponed  until  the  record  shall  be  brought  up  again  in 
the  shape  suggested  by  the  court. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  plaintiff  in  error  filed  a  petition,  in  which  he  avers, 
that  on  the  1st  day  of  June,  1889,  he  was  seised  in  his  de- 
mesne as  of  fee  of  three  tracts  of  land,  described  in  the  peti- 
tion by  metes  and  bounds,  and  that  the  defendant,  with  force 
of  arms,  ejected  him  therefrom,  and  has  thenceforward  kept 
him  out  of  possession  thereof;  and  he  prays  judgment  for 
damages  and  costs,  and  for  the  lands  described.  The  defend- 
ant filed  what  is  styled  an  ^answer,  containing  nine  r«9Q-i 
distinct  articles,  or  pleas,  each  of  which  seems  to  have  ^ 
been  intended,  and  has  been  treated,  as  a  substantive  de- 
fence. The  plaintiff  demurred  to  the  third,  sixth,  Seventh, 
eighth,  and  ninth,  of  these  pleas.  There  was  no  joinder  in 
demurrer  by  the  defendant,  but  the  District  Court  treated 
the  demurrers  as  raising  issues  in  law,  and  gave  judgment 
thereon  for  the  defendant.  The  plaintiff  has  brought  the 
record  here  by  a  writ  of  error. 

Upon  this  record,  questions  of  great  diflBculty,  and  under- 
stood to  affect  the  titles  to  large  quantities  of  land,  have  been 
elaborately  argued  at  the  bar.  These  questions  involve  and 
depend  upon  the  interpretation  of  the  Colonization  Laws  of 
the  Republic  of  Mexico,  and  their  practical  administration ; 
the  relative  rights  and  powers  of  the  central  government,  and 
of  the  State  of  Coahuila  and  Texas,  in  reference  to  the  pub- 
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lie  domain ;  the  modes  of  declaring  and  vindicating  those 
rights,  and  exercising  those  powers  under  the  constitution  of 
the  Mexican  Republic ;  the  effect  of  the  separation  of  the 
State  of  Coahuila  and  Texas  from  Mexico,  by  the  revolution 
of  1836,  upon  titles  made  by  the  State  authorities  before  the 
revolution,  and  alleged  to  be  defective  for  want  of  the  sanc- 
tion, of  the  central  government;  as  well  as  several  important 
laws  of  the  Republic  of  Texas,  framed  for  the  protection  of 
the  public  domain,  and  for  the  repose  of  titles  in  that 
country. 

It  is  impossible  that  the  court  should  approach  an  adjudi- 
cation of  a  case,  involving  elements  so  new  and  difficult, 
without  much  anxiety,  lest  they  should  have  failed  entirely 
to  comprehend  and  fitly  to  apply  them.  And  it  is  obvious, 
that  before  it  is  possible  to  do  so,  all  the  facts  constituting 
the  title  of  each  party,  and  essential  to  a  complete  view  of 
the  case,  and  especially  the  documentary  evidences  of  those 
titles,  should  be  placed  before  us,  in  a  determinate  form. 

This  record  is  far  from  being  sufficient  in  these  substan- 
tial, and,  indeed,  necessary  particulars.  The  petition  avers  a 
seisin  in  fee,  on  a  particular  day,  and  an  ouster  by  the 
defendant.  The  defendant  shows  no  title  in  himself  to  the 
land  demanded,  but  asserts  that  the  plaintiff  claims  title  by  a 
pretended  grant,  made  on  the  20th  day  of  September,  1885  ; 
that  the  land  was  within  the  twenty  frontier  leagues  border- 
ing on  the  United  States ;  that  the  approbation  of  the  execu- 
tive of  the  national  government  of  Mexico  was  not  given ; 
and,  in  other  pleas,  avers  other  facts,  to  show  that  if  any  such 
grant  had  been  made  it  would  not  have  been  valid.  But  no 
grant,  under  which  either  party  claims,  appears  on  the  record, 
nor  is  the  court  informed,  through  an  exhibition  of  any 
title  papers,  by  what  authority,  or  through  what  instrument, 
*2921  ^^  ^^^  what  consideration,  or  upon  *what  conditions 
-»  the  title  to  these  lands,  originally  passed  from  the 
State ;  or,  whether  more  than  one  title  thereto  has,  in  fact, 
been  made  by  the  State;  nor  how,  or  when,  if  at  all,  any 
title  came  from  the  State  to  either  of  the  parties. 

Having  thus  stated  what  the  record  fails  to  show,  we  pro- 
ceed to  aeclare  our  judgment  on  each  of  the  issues  in  law 
raised  by  the  demurrers. 

The  first  plea  which  is  demurred  to,  is  in  the  following 
words :  "  3.  And  the  defendant  further  says,  that  as  to  the 
pretended  grant  or  title  of  the  plaintiff,  to  the  land  described 
in  his  petition,  (if  any  paper  title  he  has,)  the  same  bears 
date,  to  wit,  the  twentieth  day  of  September,  A.D.,  1835,  and 
the  land  described  in  said  pretended  grant  or  title,  and  in 
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said  petition,  is,  and  was,  at  the  date  of  said  grant,  situated 
in  the  twenty  frontier  leagues  bordering  on  the  United  States 
line,  and  said  pretended  grant  was  made  without  the  appro- 
bation or  assent  of  the  executive  of  the  national  government 
of  Mexico." 

Accordine  to  the  settled  principles  of  the  common  law,  this 
is  not  a  defence  to  the  action.  The  plaintiff  says  he  was 
seised  in  fee,  and  the  defendant  ejected  him  from  the  posses- 
sion. The  defendant,  not  denying  this,  answers,  that  if  the 
plaintiff  had  any  paper  title,  it  was  under  a  certain  grant 
which  was  not  valid.  He  shows  no  title  whatever  in  himself. 
But  a  mere  intruder  cannot  enter  on  a  person  actually  seised, 
and  eject  him,  and  then  question  his  title,  or  set  up  an  out- 
standing title  in  another.  The  maxim  that  the  plaintiff  must 
recover  on  the  strength  of  his  own  title,  and  not  on  the  weak- 
ness of  the  defendant's,  is  applicable  to  all  actions  for  the 
recovery  of  property.  But  if  the  plaintiff  had  actual  prior 
possession  of  the  land,  this  is  strong  enough  to  enable  him  to 
recover  it  from  a  mere  trespasser,  who  entered  without  any 
title.  He  may  do  so  by  a  writ  of  entry,  where  that  remedy 
is  still  practised,  (^Jackson  v.  Boston  ^  'Worcester  Railroad^  1 
Cush.  (Mass.),  575,)  or  by  an  ejectment,  (^Allen  v.  Rivington^ 
2  Saund.,  Ill ;  Doe  v.  Read,  8  East,  856 ;  Doe  v.  DybolU  1 
Moo.  &  M.,  846 ;  Jackson  v.  Hazen^  2  Johns.  (N.  Y.),  438 ; 
Whitney  v.  Wright^  15  Wend.  (N.  Y.),  171,)  or,  he  may  main- 
tain trespass,  (^Catteris  v.  Cowper,  4  Taunt.,  648;  Graham  v. 
Peat,  1  East,  246). 

Nor  is  there  any  thing  in  the  form  of  the  remedy,  in  Texas, 
which  renders  these  principles  inapplicable  to  this  case. 

By  the  act  of  Februarv  5th,  1840,  (Hartley,  Dig.,  909,)  it 
is  proved,  that  the  method  of  trying  titles  to  lands  shall  be  by 
action  of  trespass,  and  that  the  action  shall  be  tried  on  its 
merits,  conformably  to  the  principles  of  trial  by  ejectment ; 
and  where  the  defendant  sets  up  title  to  the  land,  he  is  re- 
quired to  plead  the  same.  We  understand  that  the  technical 
forms  of  *pleading,  fixed  by  the  common  law,  are  dis-  r^ggg 
pensed  with,  but  the  principles  which  regulate  the  '- 
merits  of  a  trial  by  ejectment,  and  the  substance  of  a  plea  of 
title  to  such  an  action,  are  preserved.  Tested  by  these  prin- 
ciples, this  plea  is  bad. 

Without  setting  up  any  title  in  the  defendant,  it  pleads 
certain  evidence  or  source  of  title,  which,  it  avers,  the  plain- 
tiff relies  on,  and  then  states  facts,  to  show  that  such  title  is 
invalid.    This  is  not  admissible. 

The  office  of  a  plea  is,  to  state  on  the  record  the  answer  of 
the  defendant  to  the  allegations  of  the  plaintiff,  but  not  to 
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the  evidence  by  which  the  defendant  conjectures  the  plaintiff 
will  endeavor  to  support  those  allegations.  We  cannot  con- 
ceive that  such  a  mode  of  pleading  could  be  admissible  under 
any  system.    At  the  common  law,  if  the  allegation  that  the 

Elaintiff's  paper  title  is  under  a  grant  mentioned  in  the  plea, 
ad  been  traversed,  it  would  have  led  to  an  issue  which,  if 
found  for  the  plaintiff,  would  determine  nothing,  and,  there- 
fore, the  plaintiff  cannot  be  required  to  answer  such  a  plea. 
And  where  pleadings  are  so  conducted  as  not  to  terminate  in 
issues,  as  in  Texas,  such  an  answer  neither  confesses  and 
avoids,  nor  denies  the  seisin,  or  trespass,  alleged  in  the  decla- 
ration.    United  States  v.  Q-irault^  11  How.,  22. 

There  are  cases  in  which  such  allegations,  showing  the 
source  or  nature  of  the  plaintiff's  title,  are  a  necessary  part  of 
a  defence.  Whenever  the  defendant  must  plead  specially 
any  matter  which  is  a  good  defence  to  one  title,  and  not  good 
to  others,  and  the  declaration  does  not  show  on  what  particu- 
lar title  the  plaintiff  relies,  the  defendant  must,  by  proper 
averments,  set  out  the  plaintiff's  title  and  the  answer  to  it; 
these  averments  then  become  material  and  traversable  as  part 
of  the  defence,  and  if  found  for  the  plaintiff,  the  defence  fails. 
An  instance  of  this  is  the  defence  of  a  statute  of  limitations, 
barring  only  particular  titles.  In  such  a  plea,  it  would  be 
necessary  to  show,  if  it  did  not  appear  in  the  declaration,  that 
the  plaintiff  had  only  such  a  title.  But  this  rule  has  no  appli- 
cation to  the  defence  under  consideration.  If  the  plaintiff 
really  relies  on  such  a  title  as  is  alleged,  whenever  he  shows 
it  in  support  of  his  petition,  the  defendant  will  have  opportu- 
nity to  object  to  it,  and  to  give  in  evidence  any  collateral 
facts  bearing  upon  it.  He  has  no  occasion,  nor  is  it  regular, 
to  plead  speciaUy,  for  his  general  denial  of  the  plaintiff's  title 
compels  the  plaintiff  to  produce  his  title,  and  thus  opens  to 
the  defendant  all  legal  objection  to  it.  Moreover,  this  article 
in  the  answer  does  not  admit,  or  deny,  that  the  plaintiff  had 
any  grant,  or  any  paper  title  whatever,  but  says,  if  he  had 
any,  it  was  of  a  certain  description.  If  it  was  intended  to 
make  the  case  turn  on  the  validity  of  a  particular  grant,  it^' 
♦2Q4.1  ®^istence  ought  *to  be  admitted ;  for  why  should  the 
^  court  be  called  upon  to  determine  the  sufficiency  in 
law  of  such  a  grant,  when  it  does  not  appear  it  exists  ? 

These  objections  are  equally  applicable  to  the  sixth  plea, 
which  is  therefore  also  insufficient. 

The  next  plea  is  as  follows : 

''  7.  And  the  said  defendant  says,  that  the  said  plaintiff 
claims  the  land  described  in  his  petition  under  and  through 
a  pretended  grant  purporting  to  have  been  made  to  one 
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Miguel  Arceniega,  by  authority  of  the  government  of  the 
State  of  Coahuila  and  Texas,  bearing  date,  to  wit,  the  twen- 
tieth day  of  September,  A.  D.,  1835,  and  under  and  through  a 
pretended  chain  of  transfers  from  said  Arceniega  to  plaintiff, 
and  that  within  six  years  from  the  date  of  said  pretended 
grant,  and  before  the  annexation  of  Texas  to  the  United 
States,  the  said  pretended  transfers  were  made  to  said  plain- 
tiff, and  that  this  plaintiff  was  not,  at  the  date  of  saia  pre- 
tended grant  to  him,  and  previous  thereto,  had  never  been  a 
resident  citizen  of  Texas  or  Mexico,  but  was  then,  and  thence 
hitherto,  continued  to  be  a  resident  and  citizen  of  the  United 
States  of  America,  owing  and  paying  allegiance  to  the  govern- 
ment thereof." 

This  plea  also,  is  subject  to  the  same  objections  as  the  others 
so  far  as  it  attacks  the  plaintiff's  title ;  and  if  it  was  intended 
as  a  plea  to  the  action  of  the  alienage  of  the  plaintiff,  it  is 
manifestly  bad,  for  the  plaintiff,  being  a  citizen  of  the  United 
States,  is  capable  of  maintaining  an  action  to  recover  lands  in 
the  State  of  Texas,  to  which  he  has  title. 

The  eighth  plea  sets  up  a  statute  of  limitations.  In  order 
to  bring  himself  within  it,  the  defendant  avers,  ^'  that  he  is 
the  owner  of  the  following  tracts  or  parcels  of  land,  to  wit " ; 
and  he  then  gives  the  metes  and  bounds  of  sundry  tracts  of 
land,  and  makes  certain  other  averments  as  to  his  possession, 
and  concludes,  ''And  the  defendant  disclaims  ownership  and 
possession  of  any  portion  of  the  land  described  in  plaintiff's 
petition,  not  included  in  the  metes  and  bounds  of  the  several 
tracts  and  parcels  above  set  forth." 

The  court  cannot  treat  this  plea  as  an  answer  to  the  dec- 
laration. It  is  not  averred  therein,  nor  is  there  any  thing  on 
the  record  to  show,  that  the  tracts  of  land  described  in  it  are 
parcel  of  the  demanded  premises.  The  defendant  says  he  dis- 
claims ownership  and  possession  of  any  portion  of  the  land 
described  in  the  petition,  and  not  included  in  the  bounds  he 
sets  out.  For  aught  we  can  know,  this  disclaimer  may  cover 
the  whole  of  the  land  described  in  the  petition.  And  as  it 
does  not  appear,  by  any  direct  traversable  averment,  that  the 
disclaimer  does  not  apply  to  all  the  lands  demanded,  or  that 
the  defence  applies  to  *any,  or  if  any,  to  what  part  of  r»oQe 
them,  the  court  cannot  know  for  what  to  give  judg-  L 
ment,  or  whether  it  should  be  for  the  one  party  or  the  other. 

The  ninth  plea  is  as  follows : 

''  9.  Said  defendant  further  says,  that  the  land  claimed  by 
plaintiff  in  his  petition,  is  located  in  the  territory  designated 
as  the  twentv  frontier  leagues,  bordering  on  the  United  States 
of  the  Nortn,  in  the  act  of  the  Congress  of  the  Republic  of 
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Texas,  approved  January  9th,  1841,  and  entitled  *  An  act  to 
quiet  the  land  titles  within  the  twenty  frontier  leagues  bor- 
dering on  the  United  States  of  the  North,'  and  is  claimed  by 
plaintiff  by  virtue  of  said  location,  made  prior  to  the  seven- 
teenth day  of  March,  A.  D.,  1836,  and  that  said  plaintiff,  and 
those  under  whom  he  claims  said  land,  did  not  commence  an 
action  to  try  the  validity  of  said  claim  within  twelve  mouths 
from  the  passage  of  the  act  aforesaid." 

Assuming  what  we  do  not  decide,  that  this  plea  shows,  that 
if  the  plaintiff  claims  under  such  a  location  as  is  mentioned, 
his  title  is  not  good  as  against  the  State  of  Texas,  still  it  is 
not  a  defence,  because  no  title  in  the  defendant  is  shown.  If 
the  plaintiff,  as  his  petition  avers,  was  actually  seised,  and  the 
defendant  being  a  mere  intruder,  ejected  him,  it  was  an  un- 
lawful act,  and  the  action  is  maintainable,  notwithstanding 
the  State  of  Texas  may  have  the  true  title,  or  may  have 
granted  it  to  another. 

For  these  reasons,  we  are  of  opinion  the  demurrer  to  each 
of  these  pleas  must  be  sustained,  the  judgment  of  the  District 
Court  reversed,  and  the  cause  remanded  ;  and  as  it  will  un- 
doubtedly become  necessary  to  amend  the  pleadings,  we 
think  it  proper  to  suggest,  that  in  a  case  involving  questions 
so  new  and  of  so  mucn  magnitude  and  importance,  it  would 
be  more  satisfactory,  and  more  conducive  to  a  just  decision, 
foi^  the  parties  to  exhibit  fully  their  respective  titles,  and  all 
collateral  facts  bearing  upon  them,  and  have  them  placed  upon 
the  record,  either  by  bill  of  exceptions,  or  a  special  verdict, 
to  the  end  that  the  court  may  consider  their  title  papers  in 
connection  with  the  extraneous  facts,  and  not  be  required  to 
decide  upon  partial  or  abstract  views,  which  may  occasion  sub- 
stantial injustice,  not  only  to  the  one  party  or  the  other,  but 
possibly  to  third  persons  having  similar  titles. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged,  by  this 

*2961  *^*''^'^*»  *^*^  *^®  judgment  of  the  said  District  Court 
■■  in  this  cause  be,  and  the  same  is  hereby,  reversed,  witii 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  District  Court  for  further  proceedings  to 
be  had  therein,  in  conformity  to  the  opinion  of  this  court,  and 
as  to  law  and  justice  shall  appertain. 
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WlLUAM  ChBISTY,  Px^IKTIFF  JJSi   ERBOB,  V.  JaMXS  D. 

FiNDLEY, 

Mr.  Justice  CURTIS. 

The  amended  pleas  in  this  case,  being  five  in  number,  are 
demurred  to,  and  the  demurrera  are  sustained  for  the  reasons 
assigned  in  the  opinion  in  the  i^ase  of  Chruty  y.  Scott.  The 
judgment  of  the  District  Court  is  reversed,  and  the  case  re- 
manded for  further  proceedings. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  District  Court,  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this  court,  and  as  to 
law  and  justice  shall  appertain. 


«*««*i 


WnjJAM  Chbisty,  Plaintiff  in  ebbob,  v.  Whjjam 

Young. 

Mr.  Justice  CURTIS. 

In  this  case,  the  sixth,  eighth,  ninth,  and  tenth  pleas,  are 
demurred  to,  and  the  demurrers  are  sustained,  for  the  reasons 
assigned  in  the  opinion  in  the  ease  of  Christy  v.  Scott.  The 
tenth  plea  in  this  case  of  the  ten  years*  limitation  law  of 
Texas,  is  bad,  for  the  same  reasons  as  the  plea  of  the  three 
years'  statute  pleaded  in  that  case.  The  judgment  of  the 
District  Court  is  reversed,  and  the  case  remanded  for  further 
proceedings. 

♦order.  [*297 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  adjudged  by  this 
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court,  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  District  Court  for  further  proceedings  to  be  had  therein, 
in  conformity  to  the  opinion  of  this  court,  and  as  to  law  and 
justice  shall  appertain. 


»•••» 


William  Christy,  Plaintiff  ik  ebror,  v.  Hibam 

Henlby. 

Mr.  Justice  CURTIS. 

In  this  case,  the  fourth,  sixth,  seventh,  eighth,  ninth,  and 
tenth  pleas,  are  demurred  to,  and  the  demurrers  are  sustained 
for  the  reasons  assigned  in  the  opinion  in  the  cases  of  Christy 
V.  Scott^  and  Christy  v.  Young.  The  judgment  of  the  Dis- 
trict Court  is  reversed,  and  the  case  remanded  for  further 
proceedings. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  District  Court  for  fuither  proceedings  to  be  had  therein, 
in  conformity  to  the  opinion  of  this  court,  and  as  to  law  and 
justice  shall  appertain. 


«f>i 


Stephen  W.  Doss  and  Stewart  Newell,  Appellants, 
V.  William  Tyack  and  Lindley  Murray. 

A  court  has  a  right  to  set  aside  its  own  judgment  or  decree,  dismissing  a  bill 
in  chancery,  at  the  same  term  in  which  the  judgment  or  decree  was  ren- 
dered, on  discovering  its  own  error  in  the  law,  or  that  the  consent  of  the 
complainants  to  such  dismissal  was  obtained  by  fraud.  ^ 

^  Cited.  Goddard  v.  Ordway,  11  "The  general  power  of  the  court 
Otto,  752 ;  StcUe  of  Nevada  y.  District  over  its  own  judgments,  orders,  and 
Court,  10  Nev.,  372.  decrees,  in  both  civil  and  criminal 
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*A  verdict  on  an  issue  to  try  whether  a  sale  was  fraudulent,  finding  the  r^oog 
same  to  be  fraudulent,  will  not  be  set  aside  on  a  certificate  or  afll-  ^ 

.  davit  of  some  of  the  jurors,  afterwards  made,  as  to  what  they  meant. 

A  Chancellor  does  not  need  a  verdict  to  inform  his  conscience,  when  the 
answer  denies  fraud  in  the  abstract,  wliilst  it  admits  all  the  facts  and  cir- 
cumstances necessary  to  constitute  it,  in  the  concrete.^ 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  State  of  Texas. 

A  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  Allen  and  Mr.  0.  F.  JohnsaUy  with 
whom  was  Mr.  Hale,  for  the  appellant,  and  Mr.  Sherwood^  for 
the  appellee. 

The  points,  raised  by  the  counsel  for  the  appellant,  were  the 
following : 

I.  The  complainants  having  utterly  failed  to  make  out  their 
case,  by  proving  the  material  allegations  and  charges  con- 
tained in  the  original  and  amended  bills  of  complaint,  the 
defendants  were  entitled  to  a  decree  of  dismissal. 

II.  The  property  of  the  copartnership  confided  to  Newell, 
and  especially  the  goods  sold  to  Edgar,  were  not  misapplied, 
but  disposed  of  in  conformity  with  the  intendment  of  the  co- 
partnership agreement.  By  this  it  is  manifest  that  the  part- 
nership was  not  intended  as  a  pure  mercantile  establishment, 
but  one  for  the  transaction  of  a  ^^  commission,  general,  and 
auction  business."  Part.  Agree*t.,  Art.  1,  Pr.  2 ;  of  a  business 
*^  new  and  experimental  in  its  nature  '' — Id.,  Art.  9 ;  a  busi- 
ness connected  with  the  operations  of  the  "  Galveston  Com- 
pany," which  Newell,  by  more  than  two  years'  labor  and  great 
expense,  had  "  paved  the  way  for  " ;  and  which  the  fifth  article 
of  the  said  agreement  refers  to  (there  being  nothing  else  in 
the  case  to  which  it  could  by  possibility  refer,)  in  express 
terms,  viz. :  that,  in  consideration  of  ^^  the  expense  and  labor 
heretofore  incurred  by  Stewart  Newell,  in  paving  the  way  for 
the  contemplated  business,  he  shall  be  entitled  to  one  quar- 
ter of  the  net  profits,  before  division." 


cases,  during  the  existence  of  the  term 
at  which  they  are  first  made,  is  unde- 
niable." Lange,  Ex  parte^  18  Wall., 
163.  S.  P.  ^assett  v.  United  States,  9 
Wall,  38.  But  after  the  expiration 
of  the  term,  a  circuit  court  has  not 
power  to  set  aside  a  decree  in  equity. 
Cameron  v.  McRobertSf  3  Wheat.,  591 ; 
Scott  V.  Blaine,  Baldw.,  287;  Brush  v. 


Bobbins,  3  McLean,  486 ;  McMicken  ▼. 
Perin,  18  How.,  507. 

^  Where  the  court  can  decide  from 
the  proof  before  it,  an  issue  should 
not  be  awarded.  United  States  v.  Sam- 
fHtyrac,  Hempst.,  118;  Howe  v.  Wil- 
liams, 2  Fish.  Pat  Cas.,  395;  Goodyear 
y.  Providence  Bubber  Co.,  Id.,  499. 
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m.  The  creditors,  in  their  instructions,  refer  to  *^  agree- 
ments and  understandings  "  of  Newell  with  his  partners  and 
themselves ;  thereby,  admitting  themselves  to  be  privy  to  the 
said  partnership  agreement,  and  that  they  gave  credit  to  the 
copartners,  in  the  business  thereby  contemplated.  The  case 
contains  no  proof  of  any  other  agreement  or  understanding, 
to  which  they  could  pretend  to  refer. 

IV.  The  creditors  obtained,  by  a  species  of  moral  coercion, 
which  their  position  enabled  them  to  use,  the  primary  concur- 
*299"l  ^®°^®  *^^  Tyack  &  Murray  with  themselves,  in  the  ap- 

J  pointment  of  William  E.  Warren  as  their  mutual 
agent,  and  in  their  instructions,  which  Tyack  approved,  pre- 
scribing the  management  to  be  used  by  Warren,  in  his  inter- 
views with  NeweU,  and  in  conducting  the  business  confided 
to  him,  after  his  arrival  in  Texas.  The  suit  was  manifestly 
the  result  of  a  conspiracy  between  the  creditors  and  com- 
plainants ;  the  object  being  to  obtain  a  dissolution  of  the 
partnership,  a  distribution  of  the  assets  in  Newell's  hands,  or 
to  cause  him  ^'  to  place  the  merchandise  in  the  hands"  of  War- 
ren, "  as  trustee  for  the  creditors,  or  Captain  Tyack  " ;  the 
creditors,  on  their  part,  agreeing  not  to  proceed  against  the 
firm  of  "  William  Tyack  &  Co.,"  in  New  York,  for  the  space 
of  sixty  days ;  and  that  the  interests  of  Tyack  should  be 

Protected,  and  his  instructions,  touching  the  suit  against 
fewell,  strictly  followed. 

V.  The  purchase  of  the  goods  by  Doss,  was  for  a  valuable 
and  adequate  consideration,  without  notice  of  any  intended 
fraud,  on  the  part  of  Newell,  made  for  the  benefit  of  all  the 
partners,  and  within  the  scope  of  the  ^^  new,  experimental, 
and  general "  business,  described  in  the  partnership  agree- 
ment. The  verdict  does  not  find  the  purchaser  guilty  of  any 
fraud,  and  the  jurors  depose  that  they  did  not  intend  to  charge 
him  with  fraud.  It  declares  the  "  sale,'*  but  not  the  purchase, 
fraudulent  as  to  the  complainants.  Anderson  ^  WtUcins  v. 
Tompkin%  et  al.y  1  Brock.,  456.  This  finding  dia  not  author- 
ize the  annulling  of  the  sale. 

VI.  Referring  to  the  direction  of  the  creditors,  requiring 
their  agent  to  be  governed  by  the  instructions  of  Captain 
Tyack,  the  several  letters  of  Tyack  &  Murray  to  Newell,  ad- 
vising and  urging  him  to  sell  the  goods ;  their  subsequent 
approval  of  the  sale,  after  ample  time  to  judge,  and  referring 
to  their  confederacy  against  Newell,  before  mentioned ;  the 
sale  was  authorized  bemre,  sanctioned  at  the  time,  and  con- 
firmed, after  it  was  consummated,  in  the  most  deliberate  man- 
ner by  both  the  complainants  and  the  creditors. 

VIL  All  matters  of  complaint,  embraced  in  the  bill  in  this 
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cause,  excepting  the  said  sale,  were  included  and  adjudicated 
in  the  suit  of  tnese  complainants  asainst  Newell,  commenced 
and  tried  in  the  State  Court.  The  judgment  decides  the 
merits  of  the  cause,  is  conclusive  of  all  the  said  matters,  and 
remains  in  full  force.'  It  directed  a  restoration  of  the  goods 
to  Newell — ^they  having  been  taken  out  of  his  hands  by  pro- 
cess in  the  cause.  After  such  restoration,  the  said  goods 
were  sold  to  Doss,  and  this  judgment  was  a  full  authority  for 
him  to  purchase  them. 

VIII.  The  price  paid  by  Doss  for  the  goods,  was  near 
$2,000  *mnre  than  their  value  as  estimated  by  the  r^onn 
complainants,  and  near  $4,000  more  than  that  esti-  *- 
mated  by  the  witnesses.  It  consisted  of  $4,000  equivalent  to 
cash  advanced,  and  the  remainder  in  lands,  amounting  to 
6,485  acres,  and  worth  much  more  than.  $7,763,  as  testified  by 
the  witnesses.  One  of  the  tracts,  containing  177  acres,  is  esti- 
mated by  Mr.  Thompson,  a  witness  well  qualified  to  judge,  as 
worth  $30  per  acre.  Newell,  in  the  exercise  of  a  sound  dis- 
cretion, arising  from  his  business  connections  with  the  com- 
plainants, and  expressly  devolved  upon  him  by  their  advice 
and  directions,  and  acting  in  conformity  with  the  professed 
desire  of  the  creditors  contained  in  this  5th  instruction,  de- 
claring that  they  wished  "  no  wanton  sacrifice  of  property  for 
the  immediate  payment  of  the  whole  or  a  portion  of  their 
claims,"  could  not  have  made  a  sale  of  the  goods  more  bene- 
ficial to  all  the  parties  interested,  than  the  one  negotiated 
with  Mr.  Doss. 

IX.  Is  it  respectfully  insisted,  that  the  issue  directed  by 
the  court  "  to  determine  whether  the  sale  of  the  goods  was  or 
was  not  fraudulent  as  to  the  complainants,"  was  defective 
and  immaterial,  and,  for  this  cause,  improperly  granted. 

The  verdict  must  conform  to,  and  correspond  with,  the 
issue — that  is,  find  its  affirmative  or  negative,  and  nothing 
else.  Ifi  the  jury  find  the  former,  viz.,  that  the  sale  was  frau- 
dulent as  to  the  complainants,  it  would  be  incompetent  for 
them,  under  this  issue,  to  go  further,  and  determine  also 
which  of  the  defendants  perpetrated  the  fraud,  or  whether 
they  combined  together,  and  were  jointly  chargeable.  Such 
a  finding  could  not  authorize  a  decree  setting  aside  the  sale, 
nor  in  any  way  properly  influence  the  conscience  of  the 
court.  Such  a  decree  would  have  to  rest  on  proof  in  the 
cause,  dehors  the  verdict,  that  the  purchaser  was  a  party  to 
the  fraud ;  and  whether  such  proof  existed  or  not,  the  ver- 
dict could  be  of  no  possible  service  or  utility  to  the  court. 

Hence  the  court  will  reverse  or  disregard  the  order  direct- 
ing the  issue,  and  determine  itself  the  character  of  the  sale. 
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Niehol  V.  Vaughan^  2  Dow  &  C,  420;  Toumiend  v.  Qravety 
8  Paige  (N.  Y.),  457 ;  Belknap  v.  Trimble,  Id.,  601 ;  ffardi- 
n^r  V.  Gardiner,  22  Wend.  (N.  Y.),  526. 

X.  The  verdict,  viz.,  "  In  this  case,  we,  the  jury,  find  the 
sale  fraud,"  does  not  determine  or  satisfy  the  issue,  and  is  for 
this  cause  void.  It  does  not  find  as  to  whom  the  sale  was 
fraudulent,  and  may  as  reasonably  be  construed  to  apply  to 
the  creditors  or  to  one  of  the  defendants  as  to  the  complain- 
ants. 

XI.  If  the  verdict  could  be  so  interpreted  as  to  charge 
either  or  both  of  the  defendants  with  fraud  against  the  com- 
plainants, which  we  deem  impossible,  it  woula  be  contrary  to 
the  entire  body  of  evidence  adduced  at  the  trial,  and  is  void 
at  law. 

*30n  *XII'  No  effect  can  be  given  to  the  verdict  preju- 
^  dicial  to  the  interests  of  Mr.  Doss,  without  disregard- 
ing or  inverting  what  the  jury  solemnly  intended  its  effect  to 
be,  as  appears  by  their  affidavit.  An  application  and  con- 
struction of  a  verdict,  opposed  to  the  intention  and  moral 
sense  of  the  jurors  who  found  it,  cannot  quiet  the  conscience 
of  a  court  of  equity. 

XIII.  The  issue,  as  tried,  does  not  answer  the  purpose  for 
which  it  was  intended.  Indeed,  it  was  so  framed  that  the 
verdict  throws  no  light  upon  the  question  for  the  determina- 
tion of  which  it  was  directed.  The  whole  matter  is  before 
the  court  with  sufficient  precision,  and  all  the  proofs  to  en- 
able it  to  come  to  a  decision,  without  another  reference  to  a 
jury.  The  court,  under  these  circumstances,  will  decide  the 
matter  at  once,  unless  in  its  discretion  some  new  issue  or  is- 
sues be  deemed  expedient  in  order  to  attain  a  substantial  jus- 
tice. Armstrong  v.  Armstrong,  3  Myl.  &  K.,  46 ;  Blackboum 
V.  Gregson,  1  Bro.  C.  C,  423,  424;  Dan.  Chan.,  1316. 

XIV.  The  court  below  erred  in  setting  aside  the  decree  of 
the  8d  of  August,  1849,  dismissmg  the  cause.  The  decree 
was  made  by  consent,  and  is  not  subject  to  appeal  or  review. 
Webb  V.  Webb,  8  Swanst.,  658 ,  French  v.  Skotwell,  5  Johns. 
(N.  Y.)  Ch.,  564 ;  Atkinson  v.  Manks,  1  Cow.  (N.  Y.),  691 ; 
Kane  v.  Whittick,  8  Wend.  (N.  Y.),  219. 

1.  Notwithstanding  the  position  taken  by  counsel,  viz., 
that  the  powers  of  attorney,  by  the  complainants  and  credi- 
tors appointing  William  E.  Warren  their  mutual  agent,  the 
agreement  and  expenditures  of  money  by  the  creditors  in  the 
prosecution  of  the  cause,  were  sufficient  to  prevent  the  com- 
plainants, without  the  assent  of  the  creditors,  from  dismissing 
the  bill ;  and  whether  the  suit  be  treated  as  a  creditor's  suit 
or  not,  under  the  authority  of  WiUiamsan  v.  Wilson^  1  Bland 
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(Md.),  418;  still  the  complainants,  until  the  final  decree, 
retained  absolute  dominion  over  the  suit,  and  might  dismiss 
the  bill  at  pleasure.    Bandford  v.  Story^  2  Sim.  &  Stu.,  196. 

2.  The  complainants,  by  their  several  powers  of  attorney, 
revocations,  and  other  instruments  under  seal,  emphatically 
required  and  obtained  the  dismissal  of  said  cause,  through 
solicitors  specially  employed  and  instructed  for  that  purpose, 
and  for  reasons  fully  declared.  The  decree  of  dismissal  was 
a  mere  execution  of  those  powers.  At  the  moment  of  its 
rendition  it  became  a  vested  right  of  the  defendants,  granted 
and  confirmed  by  the  respective  deeds  of  the  complainants. 
A  power  executed  by  decree  is  no  more  revocable  than  one 
executed  by  grant  or  conveyance  of  land. 

8.  The  decree  was  opened  upon  motion,  founded  on  the 
application  of  Murray  alone — it  was  error  to  open  it  as  to 
Tyack.  *The  order  could  not  properly  vacate  the  de-  r#oAo 
cree  generally ;  besides,  it  was  a  regular  decree  on  the  ■- 
merits,  and  could  not  be  set  aside  bv  a  motion.  Radley  v. 
Shaver,  1  Johns.  (N.  Y.)  Ch.,  200. 

4.  Murray,  excepting  by  his  petitions,  does  not  attempt  to 
revoke  his  prior  deeds.  This  is  no  revocation.  He  prays  the 
court  to  restore  the  suit,  and  to  declare  those  deeds  null  and 
void,  alleging  that  the  same  were  obtained  by  fraud  practised 
by  Newell  and  others. 

We  respectfully  insist  that  the  court  could  not,  so  long  as 
those  deeds  remained  in  force  as  executed  powers,  vacate  the 
decree  of  dismissal  or  restore  the  suit ;  and  that  the  deeds 
themselves,  and  the  manner  in  which  they  were  obtained  or 
executed,  could  not  be  inquired  into  or  pronounced  void  by 
the  court,  except  by  regular  suit  against  the  parties  charged, 
whereby  the  alleged  frauds  could  be  put  in  issue,  and  the 
whole  matter  fairly  tried. 

The  petitions  01  Murray  and  Tyack,  and  the  supposed  revo. 
cation  of  the  latter,  filed  on  the  7th  of  January,  1850,  cannot 
obviate  any  objections  to  the  said  order  of  the  previous  term 
vacating  the  decree  of  dismissal. 

6.  The  affidavits  of  Messrs.  McGreal  and  Andrews,  filed  by 
the  defendants  in  opposition  to  the  said  petitions  of  Murray, 
contradict  all  the  essential  statements  therein  contained,  and 
effectually  impeach  their  veracity,  showing  them  untrue  and 
not  entitled  to  credit. 

XV.  The  effect  of  the  solemn  admissions  and  declarations, 
deliberately  made  by  both  of  the  complainants  in  their  sev- 
eral letters  and  instruments  under  seal,  before  referred  to 
as  evidence  in  favor  of  the  defendants,  is  not  affected  or 
weakened  by  the  last-mentioned  petitions  of  the  same  parties 
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contradicting  and  garbling  these  said  admissions  and  decla- 
rations. 

1.  Because  their  said  admissions  and  statements  were  op- 
posed to  their  interests  as  complainants;  whereas  the  con- 
tents of  their  said  petitions  tend  to  aid  their  recovery  in  this 
cause,  and  are  justly  liable  to  the  suspicion  of  having  been 
manufactured  in  order  to  accomplish  their  own  purposes. 

2.  Because  they  are  disingenuous  and  prevaricating  in  their 
character,  and  were  manifestly  made  under  influence  which 
they,  in  their  former  statement,  pronounced  compulsory, 
coercive,  and  such  as  they  were  unable  to  resist. 

3.  Because  they  are  not  entitled,  in  law,  to  any  weight  or 
credit,  as  evidence  for  the  complainants,  who  are  estopped 
from  denying  or  averring  any  thing  in  contradiction  to  what 
they  had  before  solemnly  and  deliberately  acknowledged. 
Sprigg  v.  Bank  of  Mount  Pleasant^  10  Pet.,  257 ;  Lajoye  v. 
Primauy  8  Miss.,  529. 

*3031  *XVI.  By  the  master's  report,  $4,473.62  were 
J  allowed  Tyack  on  account  of  capital  paid  in  by  him  ; 
whereas  the  amount  he  advanced  did  not  exceed  $2,200. 
Nothing  was  allowed  Newell  on  account  of  the  $7,000  stand- 
ing to  his  credit  on  the  books  of  William  Tyack  &  Co.  The 
report  further  finds  him  indebted  to  the  firm  on  account  of 
partnership  property  received  and  not  accounted  for  by  him. 
Exceptions  filed  by  him  for  these  causes  were  overruled,  and 
in  this  and  in  the  final  decree  in  this  behalf  there  are,  as  we 
conceive,  error  and  injustice. 

XVII.  The  master  ought  to  have  reported  fully  and  cor- 
rectly, the  proof  on  which  the  several  items  contained  in  it 
are  found,  and  the  claims  of  the  alleged  creditors  ascertained 
and  allowed,  as  suggested  in  the  exceptions  taken  by  Mr. 
Doss.  The  items  making  up  the  amount  found  against  New- 
el 1  cannot  be  gathered  from  the  report.  There  can  be  no 
doubt,  however,  although  it  does  not  definitely  appear  that 
Newell  was  charged  with  the  $2,000  he  paid  in  goods  to 
Edgar  under  the  authority  of  the  complainants,  and  in  due 
course  of  the  partnership  business.  These  errors  afiPect  the 
final  decree,  and  render  it  fatally  erroneous  and  unjust. 
Williamson  v.  WiUon^  1  Bland  (Md.^,  418. 

XVIII.  The  bill  contains  no  prayer  for  ascertaining  the 
names  of  the  creditors  or  the  amounts  due  them  severally.  It 
prays  merely  that  the  receiver  be  directed  by  the  final  decree 
to  apply  the  property  to  the  payment  of  the  said  copartner- 
ship debts.  This  is  deemed  an  insufiicient  basis  for  the  specific 
provisions  in  favor  of  the  alleged  creditors  embraced  in  the 
decree. 
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XIX.  The  decree  annuls  the  sale  made  to  Stephen  W.  Doss, 
as  fraudulent  against  the  complainants.  But  the  restoration 
of  the  money  and  property  paid  by  him  for  the  goods,  as 
sought  by  his  motion,  (P.  R.,  824,)  is  wholly  denied.  The 
copartners,  by  virtue  of  the  decree,  not  only  keep  the  goods 
they  sold  to  Doss,  but  keep  also  the  price  or  consideration 
they  received  for  them,  amounting  to  eleven  thousand  seven 
hundred  and  fifty-three  dollars,  ($11,753,)  without  the  pos- 
sibility of  his  obtaining  the  slightest  compensation  or  reim- 
bursement at  their  hands,  if  the  decree  be  affirmed. 

Relying  upon  the  points  suggested,  the  appellants  respect- 
fully ask  for  a  reversal  of  the  decree  and  a  dismissal  01  the 
cause ;  or,  instead  of  an  absolute  dismissal,  that  the  cause 
may  be  restored  to  the  same  condition  that  it  was  placed  in 
by  the  procuration  of  the  complainants  themselves,  under  the 
decree  of  the  Sd  of  August,  1849,  dismissing  the  same.  If 
this  be  done,  the  appellees  cannot  be  prejudiced,  since  they 
would  retain  the  right  to  bring  suit  by  original  bill,  as  they 
might  at  first,  to  vacate  their  powers  of  attorney,  and  the 
decree  obtained  in  execution  *of  them,  on  account  of  r«QA4 
the  pretended  mistakes  and  frauds  averred  in  their  ^ 
petitions  subsequently  filed,  in  order  to  attain  their  object  in 
a  too  summary  manner. 

The  counsel  for  the  appellee  made  the  following  points : 

1.  So  far  as  the  question  of  fraud  is  concerned,  the  answers 
of  both  defendants,  and  the  depositions  used  on  the  trial,  are 
replete  with  the  evidence  of  it.  After  putting  forth  the  mat- 
ters stated  and  admitted  in  the  defendants'  answers,  and  the 
exhibits  made  a  part  of  them,  no  proof  would  have  availed 
them,  on  the  hearing,  to  escape  the  conclusion  of  fraud.  The 
bad  complexion  of  the  whole  transactions  between  Newell 
and  Doss's  agent,  McGreal,  is  only  equalled  by  the  reckless- 
ness with  wtuch  they  attempted  to  take  the  property  of  the 
firm,  divert  it  from  its  proper  direction,  and  to  place  the  pro- 
ceeds of  it  beyond  the  reach  of  the  copartners  and  creditors. 
The  property,  as  copartnership  property,  was  in  the  nature  of 
trust  proper^,  and  the  principles  declared  in  the  case  of 
Wormley  v.  Wormley^  (8  Wheat.,  422,)  apply  fully  to  this  case. 

2.  The  contracts  between  Newell  and  McGreal  were  indi- 
vidual contracts.  It  was  incompetent  for  them  to  vary  them, 
as  evidence,  or  their  complexion  by  parol  proof,  or  their  sworn 
answers.  They  were  estopped  from  setting  up  the  pretence, 
that  they  fairly  intended  to  create  a  lond  fide  trust  in  favor 
of  complainants.  The  complainants  might  have  brought 
the  aspect  of  a  trust  over  the  property  to  be  conveyed  by 
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McGreal,  had  they  elected  to  take  the  lands  agreed  to  be 
sold  by  McGreal  to  Newell.  The  character  of  the  transac- 
tions, however,  between  Newell  and  McGreal,  must  be  evi- 
denced by  the  contracts  they  made.  The  same  rule  would 
hold  in  reference  to  the  absolute  assignment  to  Franklin,  and 
the  draft  in  favor  of  Knight.  Under  the  circumstances,  they 
will  bear  no  other  construction  than  intention,  on  the  part  of 
Newell  and  McGreal,  to  place  the  copartnership  property 
beyond  the  reach  of  complainants  and  the  creditors. 

3.  So  far  as  Newell  was  concerned,  the  payment  of  his 
individual  debt,  of  $1,400,  to  Edgar,  out  of  the  store  of 
Stewart,  Newell,  &  Co.,  and  his  offering  to  mortgage  the 
whole  of  the  goods  to  Edgar,  as  security  for  his  individual 
indebtedness,  would  have  been  sufficient  cause  for  dissolving 
the  copartnership. 

4.  Should  the  question  be  raised,  whether  his  Honor,  the 
District  Judge,  erred  in  setting  aside  the  decree  dismissing 
the  bill,  and  in  reinstating  the  cause,  it  may  be  replied,  that 
the  court  below  had  power  over  the  decree  at  any  time  dur- 
ing the  term  at  which  it  was  entered.  The  order,  entered  on 
«QQc-|  the  suggestion   *of  complainants,  on  motion,  was  a 

-'  mere  voluntary  dismissal  of  the  suit,  under  a  delusion 
created  by  defendants,  without  trial  on  its  merits,  and  with- 
out the  effect  of  prejudicial  laches.  It  was  not  in  its  nature 
res  adjudicator  or  final,  as  to  the  rights  of  the  parties.  No 
enrolment  had  taken  place,  nor  had  the  minutes  of  the  court 
been  signed  by  the  Judge,  at  the  time  he  vacated  the  order 
of  dismissal. 

5.  No  decree  can  be  regarded  in  its  effect  as  final,  that  has 
been  obtained  by  fraud,  practised  by  one  of  the  litigating 
parties  on  the  other.  Fraud  will  vitiate  the  judgment  or 
decree  of  any  court;  and  the  court  will  set  it  aside,  and 
allow  a  party  to  come  in  at  any  time,  where  the  subject-mat- 
ter has  not  passed  beyond  the  reach  or  control  of  the  court. 
The  proper  way  of  applying  to  the  court  is  by  motion,  where 
the  order  sought  to  be  vacated  has  been  obtained  on  motion. 

6.  It  was  entirely  evident,  in  this  case,  at  the  time  of  the 
order  dismissing  the  bill,  that  the  complainants  had  been  im- 
posed upon,  or  that  they  were  in  collusion  with  the  defend- 
ants. In  either  case,  it  was  proper  for  the  court  to  vacate  its 
order,  and  reinstate  the  cause  the  moment  the  complainants 
requested  it. 

7.  Should  it  be  urged,  that  the  complainants  and  defend- 
ants were  in  collusion  on  the  application  to  dismiss  the  bill, 
it  may  be  answered,  that  it  matters  not  as  to  the  extent  of 
collusion  or  degree  of  turpitude,  between  parties  in  pari 
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delictu^  where  one  comes  in  and  asks  the  court  to  take  juris* 
diction  for  the  protection  of  creditors  or  innocent  persons. 
In  such  case,  it  has  been  well  said,  '^  The  fraudulent  party  is 
not  entitled  to  a  standing  in  court  on  his  own  account,  but 
to  subserve  the  purposes  of  justice  towards  those  he  has 
attempted  to  injure." 

8.  The  best  reason,  perhaps,  for  setting  aside  the  decree 
dismissing  the  bill  is,  that  the  Judge  erred  in  listening  to  the 
application  and  granting  the  order  to  dismiss  it.  At  the 
time  of  the  application  it  had  been  fully  shown  by  the  bill, 
answers,  afSdavits,  and  depositions  taken,  what  the  character 
of  the  transactions  were  between  Newell  and  McGreal.  In 
addition  to  this,  the  complainants  had  asked,  in  the  bill, 
that  the  property  of  the  firm  might  be  given  to  the  credit- 
ors. They  had  asked  for  the  appointment  of  a  receiver,  and 
prayed  that  the  property  might  be  delivered  over  to  him. 
They  had  executed  an  assignment  on  their  part  to  the  re- 
ceiver, that  he  might  the  better  collect  the  assets.  The 
creditors  had  paid  a  consideration  for  the  protection  of  their 
interest  through  this  suit.  It  was  too  late,  therefore,  for  the 
complainants  to  recall  what  they  had  done.  Munt  v.  Mous- 
manier'%  Administrators^  5  Cond.  Rep.,  401. 

9.  What  the  complainants  had  done  was  equivalent  to  the 
execution  of  a  power  of  attorney,  coupled  with  an  interest ; 
*and  had  all  the  effect  of  a  contract  or  deed,  with  a  r«Qng 
trust  ingrafted  on  the  instrument.     It  was  not  revoca-  ^ 

ble  even  by  the  death  of  the  party.  The  trust  had  been 
created ;  the  trustrf und  had  been  placed  in  the  hands  of  the 
receiver  under  the  order  of  the  court ;  and  no  imposition  on 
the  complainants,  nor  collusion  on  their  part,  should  have 
been  permitted  by  the  court  to  work  a  devastavit  on  the 
property  placed  in  the  custody  of  the  court  for  the  benefit  of 
the  creaitors.  The  doctrine  implied  in  the  language  of  the 
court,  in  the  case  of  Williamson  v.  Wilson^  (1  Bland.  (Md.), 
418,)  well  applies  to  this  case. 

In  aid  of  this  would  also  come  the  rule,  "  That  a  naked 
license  is  not  revocable  where  it  has  been  once  acted  on,  or 
where  an  encouragement  to  spend  money  has  been  given,  and 
the  expenditure  has  taken  place." 

Even  in  an  action  at  law,  where  one  man  says  to  another, 
"  Bring  the  suit  in  my  name  ;  let  the  property  recovered  be 
applied  to  the  discharge  of  my  indebteaness  to  j^ou,"  has 
always  been  held  to  operate  as  on  equitable  assignment,  not 
revocable.  Canfield  v.  Munger^  12  Johns.  (N.  Y.),  846.  The 
creditor  has  also,  in  such  case,  the  right  to  continue  the 
name  of  the  assignor  as  a  party  to  the  suit,  notwithstanding 
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the  nominal  plaintiff  ehould  attempt  to  countermand  the 
license. 

10.  In  general,  persons  not  parties  to  a  suit  in  equity,  can- 
not come  in  and  ask  for  relief  or  protection.  There  are  ex- 
ceptions, however,  to  this  rule.  Creditors  are  qtiasi  parties 
to  a  suit  brought  for  the  dissolution  of  a  copartnership,  an 
accounting,  and  the  distribution  of  the  partnership  property. 
They  are  entitled  to  come  in  under  the  decree  for  distribu- 
tion, and  prove  up  their  demands  before  the  master ;  and  they 
thus  become  incidentally  the  objects  of  protection  by  the 
court.  In  the  case  of  a  creditor's  bill  suit,  it  is  not  necessary 
that  all  the  creditors  should  be  made  parties  complainants. 
It  is  suiScient  that  one  creditor  files  the  bill,  with  the  sug- 
gestion that  others  who  voluntarily  come  in  and  share  the 
expenses,  may  participate  of  the  proceeds  on  distribution. 
All  the  creditors,  thus  contributing,  are  entitled  to  equal 
favor,  and  it  would  not  be  insisted  that  collusion,  between  the 
complainant  and  defendants  on  the  record,  would  be  allowed 
by  the  court  to  work  a  defeat  of  the  objects  of  the  bill,  by 
hastily  dismissing  the  cause. 

11.  The  bill  in  this  case  sets  forth  the  names  of  the  credit- 
ors prayed  to  be  made  the  beneficiaries,  and  the  respective 
amounts  due  each.  The  answer  of  the  defendant,  Newell, 
admitted  them  as  stated  in  the  bill.  It  is  insisted,  that  this 
alone  gave  the  demands  of  the  creditors  the  effect  of  a  judg- 
ment and  lien  on  the  assets  in  the  hands  of  the  receiver,  the 
same  as  on  a  decree  for  an  accounting,  and  the  report  of  a 
*^071  "^^^^^^  ^  ^  amounts  due  ^creditors,  in  a  case  where 

-'  they  had  not  been  in  form  made  parties  to  the  suit. 
In  such  case,  after  decree  for  accounting,  and  the  establish- 
ment of  the  demands  of  creditors  on  re^rence  to.  a  master, 
the  suit  cannot  be  dismissed  by  the  consent  of  complainants 
and  defendants.  Lashley  v.  Hogg^  11  Ves.,  602.  What  the 
creditors  were  entitled  to  by  way  of  decree,  as  shown  by  the 
bill  and  answer,  it  is  urged,  could  not  be  defeated  by  the 
fraud  or  collision  of  the  parties  named  as  complainants  and 
defendants  on  the  record. 

12.  There  is  a  large  class  of  suits  in  equitj-  where  the 
power  of  the  court  must  of  necessity  extend  far  beyond  the 
immediate  parties  named  as  complainants  and  defendants. 
Of  this  class,  ai'e  the  bill  for  dissolution  and  accounting — 
the  creditor's  bill ;  bills  against  insolvent  corporations,  and 
others,  where  the  proceedings  are  attended  with  the  distribu- 
tion of  assets  that  have  assumed  the  aspect  and  nature  of 
trust  property.  The  parties  named  in  such  suits  as  complain- 
ants, are  considered  as  the  representatives  of  all  the  interests 
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that  may  be  beneficially  a£Eected  by  the  decree.  After  they 
have  brought  the  matters  into  coui*t,  and  invoked  its  aid  and 
power,  it  would  be  too  late  to  withdraw  the  subject-matter  of 
litigation  from  the  court.  Were  it  otherwise,  there  would 
often  be  no  remedy,  from  the  impossibility  to  make  parties. 
The  most  a  court  of  equity  could  possibly  do,  under  a  sound 
discretion,  would  be,  to  aJlow  a  complainant,  acting  in  bad 
faith,  to  retire  from  the  suit  on  terms,  in  the  mean  time  re- 
taining the  fund,  and  allowing  others  to  come  in,  whose 
fidelity  could  be  better  depended  upon,  in  carrying  the  trust 
property  to  a  fair  distribution. 

18.  Copartnership  property  (more  especially  in  cases  of 
insolvency)  is  strictly  regarded  as  trust  property,  and  the 
creditora  of  the  copartnership,  the  ceatuia  que  trusty  or  benefi- 
ciaries ;  and  this,  independent  of  any  instrument  or  agreement 
making  an  assignment,  or  declaring  the  trust ;  hence  the  uni- 
form practice  of  courts  of  equity  in  extending  protection  to 
their  interests. 

14.  In  the  case  at  bar,  it  will  be  seen  that  the  copartnership 
property  had  been  placed,  and  tied  up,  on  the  application  of 
complainants,  for  more  than  one  year,  in  the  hands  of  the  re- 
ceiver, in  a  condition  that  made  it  invulnerable  to  the  creditors, 
except  through  distribution  by  the  court.  It  was  in  the  cus- 
tody of  the  law,  and  could  not  be  levied  on.  The  remedy  of 
the  creditors  against  the  property  was  suspended.  The  dis- 
missal of  the  bill  and  delivery  of  the  copartnership  property 
to  Doss,  would  have  given  the  effect  of  having  used  the  court 
to  delay  the  creditors,  and  then,  of  prostituting  its  powers  to 
defeat  them.  It  is  believed  that  courts  of  equity  have  power 
to  exempt  themselves  from  being  used  as  instruments  for 
such  purposes. 

*15.  It  may  be  said,  perhaps,  that  the  case  at  bar  is  sui  r«QAo 
generis  ;  that  there  is  no  precedent,  in  all  respects,  ap-  "- 
plicable  to  the  questions  involved  in  the  motion  to  dismiss  this 
cause  in  the  court  below.  If  so,  it  is  respectfully  submitted 
whether  principles,  applicable  to  the  circumstances  of  this 
case,  should  not  be  declared,  as  well  for  the  benefit  of  courts 
of  original  jurisdiction,  as  for  the  instruction  of  solicitors  and 
counsel  respecting  their  rights,  duties,  and  responsibilities. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

A  short  history  of  the  facts  of  this  case,  extricated  from  the 
numerous  allegations  of  the  pleadings  and  the  mass  of  testi- 
mony contained  in  the  recora,  will  better  exhibit  its  merits 
than  a  more  formal  abstract  of  the  pleadings  and  proofs. 

The  appellees,  who  were  complainants  below,  entered  into 
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articles  of  agreement  with  Samuel  Newell,  one  of  the  re- 
spondents below,  on  the  25th  of  September,  1847,  in  which 
they  engaged  to  form  a  copartnership  under  the  form  and 
style  of  William  Tyack  &  Co.,  in  New  York,  and  Stewart, 
Newell  &  Co.,  in  Galveston,  Texas.  "  The  nature  of  the 
business  to  be  transacted  by  said  firm  to  be  a  commission, 
general,  and  auction  business.'*  The  parties  each  to  con- 
tribute towards  the  capital  stock  the  sum  of  five  thousand 
dollars,  within  ninety  days ;  the  capital  to  be  augmented  as 
the  business  required;  Newell,  ^4n  consideration  of  his 
expense  and  labor  in  paving  the  way  for  the  contemplated 
business,  as  well  as  his  influence  in  the  State  of  Texas^  to  be 
entitled  to  one  fourth  of  the  profits,  and  the  balance  to  be 
equally  divided  between  the  three  partners.  Tyack  and 
Murray  to  take  charge  of  the  business  in  New  York,  and 
Newell  in  Galveston. 

At  the  time  these  parties  entered  into  this  contract  of 
partnership,  their  several  ability  to  perform  their  agreement 
of  advancing  capital  and  supporting  the  credit  of  the  firm,  as 
shown  by  the  pleadings  and  evidence,  would  appear  to  be  as 
follows  :  Tyack  was  worth,  in  all,  probably  twenty  thousand 
dollars  ;  Murray  had  nothing,  and  owed  about  five  thousand 
dollars;  Newell,  while  resident  in  Texas,  ^^had  become  in- 
terested in  a  claim  belonging  to  Alexander  Edgar,  to  a  league 
of  land,"  on  which  it  was  supposed  that  the  city  of  Galveston 
was  built.  He  had  come  to  New  York,  at  this  time,  with  a 
power  of  attorney  from  Edgar,  to  form  a  stock  company  of 
persons,  who  were  to  have  an  interest  in  this  litigated  claim. 
He  had  divided  it  into  one  thousand  shares,  to  be  sold  at  one 
hundred  dollars  each,  payable  in  instalments.  He  was  to 
have  half  of  all  the  money  received  for  the  stock,  over  twenty 
thousand  dollars.  A  few  persons  had  been  persuaded  to  sub- 
*S091  ^^^^^^  ^^^  some  of  this  stock,  and  *among  others,  Tyack 
J  and  Murray  had  each  agreed  to  take  a  few  shares ;  and 
Tyack  was  appointed  treasurer  of  the  company  under  the 
name  of  "  The  Galveston  Land  Company."  Newell's  prop- 
erty or  capital  consisted  in  the  anticipated  profits  of  this 
speculation,  and  some  stock  in  another  company,  called  the 
"  Wilson  Joint  Stock  Land  Company." 

The  partners  soon  afterwards  commenced  business  on 
about  four  or  five  thousand  dollars,  advanced  by  Tyack. 
Murray  had  nothing,  and  Newell's  stocks  would  produce 
nothing  in  the  market ;  those  who  had  before  subscribed  for 
it,  refusing  to  pay,  on  the  plea  or  suspicion  that  it  was  good 
for  nothing,  as  the  citizens  of  Galveston  had  probably  a  better 
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title  to  the  land  than  the  company.    Thus  the  source  from 
which  Newell's  capital  was  anticipated,  wholly  failed. 

In  the  mean  time  a  stock  of  goods  was  purchased  for  the 
house  in  Texas,  costing  about  twenty  thousand  dollars,  for 
the  payment  of  which  Newell  had  drawn  bills  on  Tyack  & 
Co.  for  some  seventeen  thousand  dollars,  which  Tyack  had 
accepted,  in  expectation  of  remittances  of  cotton  or  other 
produce  from  Texas,  by  Newell,  to  meet  the  bills  at  maturity. 
The  business  expected  to  be  transacted  by  Tyack  &  Co.  in 
New  York,  was  the  disposal  of  these  consignments  from  the 
Texas  house — of  cotton  and  other  merchandise  purchased 
with  the  funds  of  the  firm  in  Texas. 

In  March,  1848,  the  acceptances  in  New  York  being  near 
maturity,  and  the  consignments  received  from  Newell  to  meet 
these  lar^e  liabilities,  amounting  only  to  about  eight  hundred 
dollars,  Tyack,  to  avoid  impending  bankruptcy,  if  possible, 
called  together  the  creditors  of  the  firm  and  made  a  statement 
of  its  situation.  In  consideration  of  the  creditors  agreeing 
to  give  further  time  on  the  acceptances  about  to  mature, 
Tyack  &  Murray  executed  a  power  of  attorney  to  William  E. 
Warren,  an  agent  chosen  by  tlie  creditors,  authorizing  him  to 
take  possession  of  the  property  and  effects  of  the  firm  in 
Texas,  and  secure  them  for  the  benefit  of  the  creditors. 
Warren  was  authorized  by  the  creditors  to  act  for  them,  and 
to  collect,  secure,  or  compromise  their  claims,  in  any  way  he 
thought  best;  with  instructions  to  proceed  to  Texas,  and 
examine  into  the  state  of  the  firm,  and  if  it  was  found  that 
there  was  any  probable  prospect  that  the  firm  could  eventu- 
ally pay  their  debts,  to  make  any  reasonable  arrangement  for 
that  purpose,  and  suffer  Newell  to  continue  the  business :  on 
the  contrary,  if  Newell  could  hold  out  no  such  prospect,  or  if 
he  was  found  to  be  wasting  the  goods  of  the  firm,  and  appro- 
priating them  to  any  other  purpose  than  the  regular  mercan- 
tile business  of  the  firm,  the  agent  was  instructed  to  get  pos- 
session, by  all  legal  means,  of  the  ^partnership  assets,  r«Q-i  a 
and  hold  them  or  dispose  of  them  in  the  best  manner  ■- 
for  the  interests  of  the  creditors  and  all  concerned. 

In  pursuance  of  this  authority,  Warren  proceeded  to  Gal- 
veston. He  there  found  the  assets  in  Newell's  possession 
insufScient  to  pay  the  debts,  and  that  the  firm  was  hopelessly 
insolvent;  and  moreover,  that  Newell  had  appropriated  a 
portion  of  the  assets  of  the  firm  to  the  payment  of  his  per- 
sonal debts,  incurred  in  his  land  stock  speculations,  and  was 
unwilling  to  complv  with  any  reasonable  terms  of  com- 
promise, to  secure  the  creditors,  or  save  his  partner,  Tyack, 
irom  insolvency  and  ruin. 
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Warren  then  instituted  proceedings  in  the  State  Court  on 
behalf  of  Tyack  and  the  creditors,  and  obtained  an  injunc- 
tion and  a  writ  of  seizure  against  Newell,  on  which  the  sheriJGF 
took  possession  of  the  property  of  the  firm.  On  the  10th  of 
July,  1848,  on  motion  of  Newell's  counsel,  the  court,  for 
some  reason,  set  aside  the  injunction  and  writ  of  seizure. 
The  counsel  for  Tyack  and  the  creditors,  immediately  discon- 
tinued their  proceedings  in  the  State  Court,  and  commenced 
proceedings  in  the  District  Court  of  the  United  States. 
While  the  bill  for  that  purpose  was  being  prepared,  and  ap- 
plication being  made  for  an  injunction  and  the  appointment 
of  a  receiver,  Newell  and  one  Peter  McGreal  proceeded  in 
hot  haste  from  the  court  house,  got  possession  of  the  goods 
from  the  sheriff,  and  had  the  following  instrument  of  writing 
executed  : 

"Received,  Galveston,  July  10,  from  S.  W.  Doss,  of  Bra- 
zoria, the  following  amounts :  Two  thousand  dollars,  in  good 
notes,  mortgages,  liens,  and  judgments,  and  seven  thousand 
seven  hundred  and  fifty-three  dollars  in  lands,  full  payment 
of  the  stock  of  goods,  wares,  and  merchandise  now  in  our 
store  in  Galveston.  Stewart  Newell. 

"  Recap.— Cash,  $2,000  ;  Notes,  $2,000 ;  Lands,  $7,758— 
Total,  $11,753. 

"  In  presence  of  John  Warrin,  Isaac  D.  Knight." 

No  notes,  judgments,  or  liens,  were  in  fact  assigned  by 
McGreal  to  Newell,  nor  any  conveyances  of  land  made ;  but 
McGreal  gave  his  written  promise  to  assign  and  convey 
securities  and  lands  to  that  amount  within  thirty  days.  The 
production  of  the  two  thousand  dollars  cash,  was  also  dis- 
pensed with,  as  the  parties  appear  to  have  been  in  too  great 
haste  to  be  particular.  The  answer  of  Newell  attempts  to 
account  for  the  cash  as  follows : 

"  This  defendant  states,  that  the  said  first  payment  in  cash 
of  $2,000,  mentioned  in  said  receipt,  was  secured  and  made 
to  this  defendant  by  Peter  McGreal,  Esq.,  the  agent  of  said 
Doss;  that  a  portion  of  said  sum  of  $2,000,  to  wit,  about 
$1,200,  was  paid  by  the  said  McGreal,  agent  as  aforesaid,  to 
*3in  ®®"J^"^^"  ^'  *Franklin,  Joseph  A.  Swett,  and  John 
J  B.  Jones,  in  pursuance  of,  and  in  accordance  with,  an 
order  given  by  this  defendant  to  said  McGreal  for  that  pur- 
pose ;  that  forty-two  dollars  and  fifty  cents  were  paid  upon 
the  order  of  this  defendant  to  J.  A.  Sauters  for  rent  of  said 
store,  due  by  said  firm ;  and  the  balance,  to  wit,  about  seven 
hundred  and  fifty  dollars,  was  directed  by  this  defendant  to 
be  paid  over  or  secured  to  Isaac  D.  Knight,  to  be  by  him 
held  .to  the  use  of  the  firm  of  S.  N.  &  Co.,  to  be  paid  over 
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for  the  said  use  upon  the  order  of  this  defendant,  in  like 
manner  as  the  said  book  debts  and  other  choses  in  action 
assigned  to  said  Franklin,  as  above  mentioned." 

What  right  Franklin,  Swett,  and  Jones  had,  to  receive  this 
money,  or  how,  or  why  it  was  paid  to  them,  (if  it  was  paid,) 
or  how  Knight,  the  brother-in-law  of  Newell,  became  a  trustee 
for  the  creditors  of  the  firm,  the  answer  does  not  disclose. 

McGreal  appears  also  to  have  treated  Newell  with  the 
same  unbounded  confidence  which  Newell  had  reposed  in 
him.  He  took  the  goods  on  trust,  as  to  quantity  and  quality ; 
required  no  invoice  or  schedule,  being  content  with  one  which 
the  sheriff  had  made  ;  and  immediately  commenced  to  pack 
them  up  and  seek  for  assistance  and  means  for  carrying  them 
of.  The  transaction  commenced  after  twelve  o'clock  in  the 
day,  and  by  twelve  o'clock  at  night,  a  large  portion  of  the 

?;oods  were  put  on  board  the  sloop  Alamo,  which  set  sail  be- 
ore  morning.  In  the  mean  time  the  bill  in  this  case  had 
been  filed,  and  a  receiver  appointed,  who,  on  the  following 
day,  (11th  July,)  was  enabled  by  means  of  a  writ  of  assist- 
ance, to  arrest  the  sloop  and  get  possession  of  the  goods. 

It  is  unnecessary  to  enumerate  all  the  charges  of  the  bill, 
and  the  answers  thereto,  as  it  is  amply  sufficient  for  the  pur- 
poses of  the  decision  in  this  case,  that  the  facts  we  have 
already  stated  were  either  admitted  by  the  answers,  or  unde- 
niably proved. 

The  plaintiff  in  error,  Stephen  W.  Doss,  who  claims  to  be 
the  owner  of  the  goods,  thus  alleged  to  have  been  purchased 
by  Peter  McGreal,  was  made  a  party  to  the  suit.  Both  he 
and  Newell  deny,  in  their  answer,  all  fraud  in  the  transaction, 
and  Doss  avers,  "  that  the  said  transaction  was  made  in  the 
regular  mode  of  conducting  such  business,  and  at  a  time 
when  there  was  no  lawful  restraint  existing  to  prevent  the 
sale  and  delivery  of  the  goods." 

On  this  case  the  court  below,  at  the  March  term,  1850, 
rendered  a  decree  for  the  complainants,  dissolving  the  part- 
nership, setting  aside  the  sale  to  McGreal,  or  Doss,  as  fraud- 
ulent, and  ordering  the  receiver  to  pay  over  the  proceeds  of 
the  goods,  (which  had  been  previously  sold  by  order  of  the 
court,)  to  the  creditors  of  the  firm. 

*But,  in  order  rightly  to  apprehend  the  points  re-  r«oio 
lied  on  by  the  counsel  for  appellants,  in  claiming  a  ■- 
reversal  of  the  decree,  it  will  be  necessary  to  state  some  of 
the  intermediate  proceedings  in  the  case,  as  exhibited  by  the 
record.  During  thependency  of  the  suit,  Newell  and  McGreal 
had  gone  to  New  York,  and  persuaded  Tyack  &  Murray  to 
revoke  the  power  of  attorney  given  to  Warren,  and  to  exe- 
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cute  one  to  the  respondents'  counsel,  authorizing  them  to 
dismiss  the  bill ;  ana  a  motion  was  made  by  them,  for  this 
purpose,  in  August,  1848.  This  motion  was  resisted,  on  the 
ground  that  the  firm  was  wholly  insolvent ;  that  the  power 
to  Warren  was  given  on  a  contract  with  the  creditors,  and 
for  a  valuable  consideration,  and  was,  therefore,  irrevocable ; 
as  it  would  be  a  fraud  in  Tyack  to  dismiss  the  proceedings, 
for  the  benefit  of  the  creditors,  after  the  gi*eat  trouble  and 
expense  incurred  by  them  for  the  purpose  of  protecting  Tyack 
from  ruin.  Notwithstanding  these  objections,  the  court 
ordered  the  suit  to  be  dismissed ;  but,  some  days  after,  at 
the  same  term,  vacated  and  set  aside  this  order  or  decree,  on 
proof,  that  the  revocation  of  the  power  to  Warren,  and  the 
order  given  to  discontinue  or  dismiss  the  proceedings,  were 
obtained  from  the  complainants  by  gross  misrepresentation 
and  fraud.  Afterwards,  an  issue  was  ordered,  on  prayer  of 
respondents'  counsel,  to  try  the  question  of  fraud.  Ttiis 
issue  was  tried  before  a  jury,  who  rendered  a  verdict  that 
'^the  sale  was  fraudulent.*'  Whereupon,  the  respondents 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
given  '^  under  a  misconstruction  and  misunderstanding  of  the 
charge  of  the  court."  The  motion  was  founded  on  an  affi- 
davit of  some  of  the  jurors  that,  "  on  their  retirement,  they 
did  not  inquire  into  the  right  and  power  of  Doss  to  purchase, 
nor  of  the  question  of  fraud  on  Doss's  part,  but  only  into  the 
right  and  power  of  Newell  to  make  the  sale." 

We  are  now  prepared  to  examine  the  facts  relied  upon  for 
the  reversal  of  this  decree. 

They  are,  1st.  That  the  court  had  no  power  to  set  aside 
the  order  or  decree,  dismissing  the  bill,  unless,  on  a  new  and 
original  bill,  filed  for  the  purpose.  2d.  That,  on  this  certifi- 
cate of  the  jury,  the  court  should  have  granted  a  new  trial  on 
the  question  of  fraud. 

1.  As  regards  the  first  point,  we  perceive  no  error  in  the 
action  of  the  court,  except  in  their  first  order  dismissing 
the  suit.  It  did  not  require  an  original  bill,  to  authorize 
the  court  to  vacate  an  order  or  decree,  at  the  same  term  in 
which  it  was  made,  on  discovering  that  they  have  committed 
an  error,  or  that  the  consent  of  the  complainants  to  such  dis- 
missal was  obtained  by  the  fraud  of  the  respondents,  or  their 

*S1^1  ^S^^^^^*  ^^  ^^^^9  under  *such  circumstances,  it  cannot 
^  be  said  that  the  act  was  done  by  the  consent  or  will  of 
the  complainants,  at  all.  The  court,  in  vacating  the  decree, 
were  correcting  an  error  both  of  fact  and  of  law;  and,  during 
the  term  at  which  it  was  rendered,  they  had  full  power  to 
amend,  correct,  or  vacate  it,  for  either  of  these  reasons. 
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2.  The  second  point  is  equally  without  foundation.  It  is 
true,  that  the  answers  of  the  respondents  denied  fraud  in  the 
abstract,  but  they  admitted  all  the  facts  and  circumstances 
necessary  to  constitute  it  in  the  concrete.  The  general  denial 
of  the  answer,  only  showed  that  the  definition  of  fraud  was 
much  narrower,  in  the  estimation  of  the  respondents,  than  in 
that  of  courts  of  law  and  equity.  In  this  case,  a  verdict  was 
wholly  unnecessary,  to  inform  the  conscience  of  the  Chancel- 
lor ;  and,  the  verdict  being  perfectly  correct,  the  court  very 
properly  refused  to  set  it  aside,  on  any  representation  from 
jurors  thus  obtained. 

Any  argument  to  vindicate  the  correctness  of  the  verdict 
and  the  decree  of  the  court  below,  after  the  exhibition  of  the 
merits  of  this  case,  which  we  have  given,  would  be  entirely 
superfluous. 

The  decree  of  the  District  Court  of  Texas,  is  therefore 
affirmed. 

OBDBB. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the 
record,  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged,  and  decreed, 
by  this  court,  that  the  decree  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 


John  Perkins,  Appellant,  v.  Edwabd  P.  Fottrniqxtet 
AND  Harriet,  his  wipe,  and  Martin  Ewing  and 
Anne,  his  wife. 

An  appeal  wiU  lie  to  correct  a  mUtake  of  the  court  below  in  executing  a  man- 
date on  a  former  appeal. 

On  the  affirmance  of  a  judgment,  interest  should  be  computed  at  six  per  cent, 
per  annum,  from  the  day  when  Judgment  was  signed  in  the  court  below, 
until  paid.^ 

Releases  given  by  the  complainants,  in  the  present  case,  decided  to  coyer  the 
matters  in  controversy,  and,  therefore,  to  put  an  end  to  all  claim  by  them ; 
inasmuch  as  there  is  no  proof  that  they  were  obtained  by  fraud  or  circum- 
vention.* 

This  was  an  appeal  fi*om  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

1  FoLLOWBD.     West  Wisconsin  R*y        >  S.  P.    Mitchell   t.  Harmony,  18 
Co.  V.  Foley,  4  Otto,  102.  Farther  deci-    How.,  116. 
sion,  Foumiquet  v.  Perkins,  16  How.,  82. 
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The  case,  in  some  of  its  branches,  had  been  before  the  court 
three  times  before.  A  motion  to  dismiss  a  case  between  the 
*/{141  ^^^'^^   parties,  at  January  term,  1848,  is  reported 

'^  J  in  6  How.,  206.  It  came  up  again  at  January  term, 
1849,  and  is  reported  in  7  How.,  160.  Again,  at  December 
term,  1851,  a  dispute,  growing  out  of  the  same  matters,  was 
before  this  court,  and  the  judgment  of  the  court  below 
affirmed  by  a  divided  court.  Consequently,  it  was  not  re- 
ported ;  but  the  mandate,  which  was  issued  therein,  gave  rise 
to  a  difficulty,  which  will  be  the  subject  of  the  succeeding 
case  in  this  volume.  Ewiug  and  wife  were  parties,  together 
with  Fourniquet  and  wife,  to  the  present  suit,  but  the  con- 
troversy cannot  be  distinctly  underatood,  without  a  reference 
to  the  case  in  7  How.,  160.  The  family  connection  of  the 
parties  is  there  explained. 

The  present  claim  of  Fourniquet  and  wife,  and  Ewing  and 
wife,  against  Perkins,  was  founded  on  the  alleged  rights  of 
the  marital  community  of  Mra.  Perkins  (the  mother  of  Har- 
riet and  Anne)  with  Mr^  Perkins,  according  to  the  laws  of 
Louisiana. 

The  bill  alleges  the  marriage  was  consummated  in  Louisi- 
ana, where  both  the  widow  Bynum  and  the  defendant  Perkins 
were  then  citizens;  and  that  the  defendant  always  retained 
his  legal  and  political  domicil  in  Louisiana,  though  some  time 
after  the  marriage,  for  the  ostensible  purpose  of  health,  es- 
tablished a  family  residence  near  Natchez,  in  the  State  of 
Mississippi.  The  bill  charges,  that  defendant,  during  the 
marriage,  expended  of  community  funds,  in  the  State  of  Mis- 
sissippi, in  permanent  investments  of  real  estate,  an  amount 
of  about  $39,600.  which  remained  in  kind  at  the  dissolution 
of  the  marriage  by  the  death  of  his  wife  in  1824,  but  which 
he  has  since  sold  and  disposed  of  to  his  own  use.  That  de- 
fendant had  no  revenues  or  resources  in  Mississippi  from 
which  these  investments  were  made ;  but  it  was  all  derived 
from  the  revenues  of  his  and  his  wife's  property  and  cotton 
estates  in  Louisiana,  and  were  partnership  funds,  in  which 
complainants,  as  heirs  of  their  mother's  community,  had  rights 
of  partnership,  and  now  have  right  to  hold  defendant  to 
account  therefor.  The  charge,  that  if  defendant  intended 
and  expected  to  get  an  advantage  to  himself,  by  investing 
the  community  funds  in  the  State  of  Mississippi,  rather  than 
in  Louisiana,  then  it  was  a  fraud  on  his  part,  for  which  he  is 
liable;  or,  if  intended  in  good  faith,  yet  such  investment 
charged  defendant  with  a  trust,  for  which  they  pray  he  may 
be  held  responsible. 

But  complainants  aver,  that  as  defendant  has  heretofore 
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kept  back  and  concealed  from  settlement  this  investment, 
and  never  accounted  for  the  same,  but  in  settlement  with 
them  obtained  their  receipts  and  release  in  full,  in  which  this 
matter  was  not  included,  that  said  releases,  so  far  as  they  may 
be  invoked  to  *bar  this  claim,  were  obtained  by  fraud  r#Qi  c 
and  circumvention.  And  they  declare  the  matters  of  ^ 
this  bill  were  kept  back  by  defendant,  and  never  accounted 
for.  And  they  call  on  defendant  to  produce  the  account  and 
items  rendered  by  him  when  he  obtained  these  releases,  and 
show  for  what  they  were  given. 

They  aver,  too,  that  Harriet's  release  was  given  while  she 
was  yet  a  minor. 

They  pray  for  an  account  of  proceeds,  or  amount  of  said 
investment,  with  eight  per  cent,  interest,  and  for  general 
relief. 

Answer. 

Defendant,  in  his  answer,  admits  the  marriage  in  Louisi- 
ana, admits  the  parties,  and  admits  substantially  the  invest- 
ments made  in  the  State  of  Mississippi.  But  qualifying  and 
explaining,  says:  That  same  year  of  the  marriage  he  and  his 
wife  removed  to  the  State  of  Mississippi,  and  continued  their 
domicil  there  during  all  the  time  of  their  married  life,  which 
terminated  by  the  death  of  his  wife  on  the  12th  August, 
1824.  That  this  removal  was  in  pursuance  of  an  under- 
standing had  between  them  before  marriage  with  a  view  to 
health,  and  facilities  of  educating  the  children.  Admits  he 
retained  some  political  rights  in  Louisiana  after  his  removal 
till  8th  of  June,  1821 :  but  says  his  civil  domicil  was  changed 
as  aforesaid,  and  on  this  allegation  predicates  his  first  and 
principal  ground  of  defence,  viz.,  that  by  reason  of  this  domi- 
cil '*  respondent  has  always  acted  under  the  belief  that  there 
was  no  community  of  acquets  and  gains  of  property,  lying  in 
Loirisiana,  between  respondent  and  his  said  wife  under  the 
laws  of  Louisiana.'' 

As  a  second  ground  of  defence,  he  submits,  also,  that  if,  as 
alleged  in  said  bill,  the  domicil  was  not  changed,  yet,  as  head 
of  the  community,  he  was  entitled  to  the  absolute  disposal  of 
the  acquets  and  gains,  without » accountability  to  his  wife,  or 
her  legal  representatives. 

As  a  third  ground  of  defence,  denies  that  the  investments 
in  Mississippi  were  made  with  money  to  which  his  wife  had 
any  legal  or  equitable  title  whatever.  And  denies  they  were 
made  to  gain  any  unjust  advantage  over  his  wife  or  her 
heirs. 

Fourth  point  of  defence  is  matter  in  abatement,  in  which 
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defendant  assumes,  that  if  liable  to  the  demand  made  in  said 
bill,  it  is  only  to  an  administrator  of  his  wife^s  estate,  and 
not  to  the  complainants. 

Fifth  ground  of  defence  is,  that  he  has  obtained  the  re- 
leases of  complainants  for  all  claims  on  account  of  the  estate 
of  their  father  and  mother,  and  relies  upon  them  as  if  for- 
mally plead  in  bar,  denying  they  were  obtained  by  fraud  or 
concealment. 

*3161  *Si^^h  ground  of  defence  submits  that  if  said  in- 
^  vestments  were  made  with  money  in  which  his  wife 
had  an  interest,  yet  that  defendant  is  entitled  to  the  prop- 
erty, as  tenant  by  courtesy  during  his  natural  life ;  and  be 
interposes  this  right  as  if  plead  in  bar. 

Upon  the  final  hearing,  the  Circuit  Court  passed  the  fol- 
lowing decree : 

In  Chancery.    Final  Decree, 

The  report  of  William  H.  Brown,  Master  in  Chancery, 
made  in  the  above-stated  case,  and  filed  herein  on  the  3d  day 
of  April,  A.  D.,  1850,  having  been  confirmed  on  a  former  day  of 
this  term  ;  and  the  report  of  said  Master  made  herein  and  filed 
on  the  first  day  of  October,  a.  d.,  1850,  having  also  been  con- 
firmed on  a  former  day  of  this  term,  except  as  to  the  said  sum 
of  five  hundred  dollars  therein  stated  as  having  been  paid  by 
defendant  subsequent  to  the  death  of  Mrs.  Perkins,  wife  of 
said  defendant:  It  is  now  thereupon  further  ordered,  ad- 
judged, and  decreed,  that  the  said  complainants,  the  said 
Harriet  J.  Fourniquet,  together  with  the  said  Edward  P. 
Fourniquet,  in  right  of  his  said  wife,  but  to  her  sole  and 
separate  use;  and  the  said  Ann  S.  Ewing,  together  with 
the  said  Martin  W.  Ewing,  in  right  of  his  said  wife,  but  to 
her  sole  and  separate  use,  do  have  and  recover  of  •  the 
said  defendant,  John  Perkins,  the  amount  stated  in  said 
first-named  report,  to  wit,  the  sum  of  sixteen  thousand 
nine  hundred  and  sixty-eight  dollars  and  seventy-six  cents 
($16,968.76,)  to  be  paid  to  the  said  complainants  by  the  said 
defendant  within  thirty  days  hereafter,  together  with  interest 
thereon  at  the  rate  oi  eight  per  cent,  per  annum,  from  the 
first  day  of  April,  1850,  or  in  default  thereof  that  said  com- 
plainants have  execution  therefor.  It  is  further  ordered, 
adjudged,  and  decreed,  that  said  complainants  do  recover  of 
the  defendant  all  their  costs  hereby  in  this  suit  incurred  and 
herein  taxed. 

November  20, 1860.  S.  J.  Gholson. 
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From  this  decree  Perkins  appealed  to  this  court. 

It  was  argued  by  Mr.  Johnson  and  Mr.  Sovle^  for  the 
appellant,  and  Mr.  JUenderson^  for  the  appellees. 

It  is  not  necessary  to  state  the  points  and  arguments  of  the 
counsel  relative  to  the  community  of  acquets  and  gains  under 
the  law  of  Louisiana,  and  how  far  that  law  would  reach  in- 
vestments in  Mississippi ;  but  as  the  decision  of  the  court 
turned  entirely  upon  the  validity  of  the  releases  (one  of 
which  is  inserted  in  7  Howard,  and  both  in  the  present 
opinion,)  the  notice  of  the  argument  will  be  confined  entirely 
to  that  subject. 

*The  counsel  for  the  appellant  considered  the  re-  r*Qi7 
leases  in  the  following  point  of  view :  *- 

The  bill  charges  that  these  releases  were  obtained  by  con- 
cealment, fraud,  &c.  The  answer  denies  the  charge  in  the 
most  i)ositive  terms,  and  not  a  shadow  of  proof  has  been  given 
of  its  truth. 

The  releases  themselves  are  as  full  and  thorough  acquit- 
tances of  all  responsibility  on  the  part  of  the  respondent,  as 
could  have  been  drafted,  as  will  be  seen  by  reference  thereto. 

To  the  release  of  E.  P.  Fourniquet  and  wife  to  J.  Perkins, 
dated  Natchez,  May  27, 1884. 

To  the  release  from  M.  W.  Ewing  and  wife,  dated  April 
11, 1828. 

To  the  release  of  Benjamin  S.  and  Mary  C.  Bynum  (heirs, 
but  not  parties  to  this  suit),  April  10,  1829. 

Act  of  confirmation  by  Mary  C.  and  Thomas  P.  Eskridge, 
dated  April  9,  1832. 

For  what  were  these  releases  made  ?  Surely  not  to  cover 
the  land  and  slaves  in  Louisiana  of  the  deceased  parents  of 
the  releasors,  because  there  had  been  previously  (in  1827)  a 
judicial  partition  and  distribution  of  their  patrimonial  estate, 
which  had  been  homologated,  and  had  all  the  force  of  ''tl  e 
thing  adjudged";  and  Perkins  had  been  fully  discharged 
before  any  of  these  releases  were  executed.  Then  these 
releases  must  have  been  wholly  supererogatory  in  reference  to 
the  land  and  slaves  in  Louisiana ;  and  the  question  arises,  what 
could  they  have  been  designed  to  cover  and  include,  unless 
it  were  such  personal  effects  as  may  have  remained,  after  all 
the  debts  and  expenses  of  the  marriage  and  the  education 
and  maintenance  of  the  Bynum  heirs  had  been  defrayed? 

As  to  the  validity  and  effect  of  these  releases,  one  of  them 
has  been  attested  and  adjudicated,  not  only  in  the  Ninth  Ju- 
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dicial  District  of  Louisiana,  and  before  a  jury,  but  in  the  Su- 
preme Court  of  the  United  States. 

Howard's  Reports,  vol.  7,  contains  the  recitals,  in  Mr.  Jus- 
tice Daniel's  opinion,  showing  that  Fourniquet  and  wife  sued 
Perkins  for  large  amounts  of  property,  spoliations,  &c.,  in 
Concordia,  Louisiana,  in  December,  1838,  and  that  judgment 
was  rendered  against  them  in  December,  1840 ;  and  that, 
haviug  brought  suit  against  him  in  1844,  in  the  United  States 
Circuit  Court  for  Louisiana,  Perkins  pleaded  that  judgment 
in  bar,  and  prevailed  both  in  the  Circuit  and  Supreme  Courts 
of  the  United  States. 

True,  the  opinion  of  Judge  Daniel  was  rejected,  as  evidence, 
in  the  United  States  Circuit  Court  for  Mississippi;  but 
whether  the  objection  was  well  taken  or  not,  the  weight  of  it, 
as  an  argument  and  an  authority  directly  in  point,  could  not 
♦8181  ^^  destroyed,  *aud  it  applies  with  equal  force  to  the 
^  release  of  Ewing  and  wife.  See  the  case  at  large  in  7 
How.,  160. 

^^  The  gratuitous  remission  of  a  debt,  is  as  valuable  as  a  re« 
lease  for  a  valuable  consideration,  and  may  be  express  or  im- 
plied."    Civil  Code,  Art.  2195. 

^^  The  pactum  remissorium^  pact^um  de  nonpetendo^  was  bind- 
ing under  the  Roman  law ;  and  all  that  was  required  to  give 
it  validity,  was  a  simple  convention."  Mauton  v.  Noble^  1  La. 
Ann.,  194. 

See  also  the  case  of  Morgan  v.  Morgan^  5  La.  Ann.,  230. 
[An  authentic  MS.  copy  of  the  record  in  this  case,  is  on  file 
at  the  Supreme  Court  of  the  United  States,  showing  remark- 
able coincidences  between  the  release  in  that  case  and  the 
case  at  bar.] 

The  law  presumes  the  acceptance  of  the  remission  of  a  debt, 
and  it  cannot  be  revoked  by  creditors.  Civil  Code,  21,  97 ; 
Lee  V.  Ferguson^  6  La.  Ann.,  633. 

For  the  force,  as  testimony,  of  sworn  answers  in  chancery, 
see  2  Story,  Eq.  Jur.,  §§  1528,  9,  80. 

Mr.  Hendersouy  for  the  appellees. 

We  come  next  to  consider  the  question  of  the  receipts  and 
releases,  interposed  in  bar. 

The  bill  charges  fraud  and  concealment  in  obtaining  from 
complainants  these  receipts,  and  declares  the  matters  sought 
to  be  recovered  in  this  suit,  were  not,  at  the  time  of  these  re- 
ceipts, or  at  any  other  time,  ever  accounted  for,  but  by  de- 
fendants were  concealed  and  kept  back ;  and  they  require  and 
demand  of  defendant,  should  he  offer  said  receipts  in  bar,  that 
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he  produce  the  account,  and  the  items  thereof  rendered,  for 
which  said  receipts  were  given. 

The  defendant  tenders  the  releases  as  exhibits,  with  his  an- 
swer, and  states  that  he  ^^  relies  upon  said  releases  as  if  for- 
mally pleaded  in  bar,"  and  denies,  generally,  they  were  obtained 
by  fraud  or  concealment.  They  are  found  in  the  record,  but 
in  no  form  of  plea.  Now,  while  rule  39  permits  a  defendant 
to  avail  himself  in  his  answer  of  matters  in  bar,  if  the  matter 
be  such  as  could  be  plead  in  bar,  yet  the  rule  does  not  allow 
that  to  subserve  as  a  bar  in  an  answer,  which  could  not 
have  been  plead  in  bar.  The  alleged  release  of  Harriet 
Fourniquet  is  not  good  in  bar,  because  the  deed  of  a  married 
woman,  not  proven  or  acknowledged  on  privy  examination, 
and  therefore  void.  Agricultural  Bank  v.  Riee^  4  How., 
241,  242 ;  12  Pet.,  375 ;  10  Pet.,  20  and  22. 

This  release  is  void,  also,  because  executed  by  her  while  a 
minor,  as  charged  in  her  bill,  and  admitted  by  defendant's 
•answer  to  interrogatory  4.  Her  subsequent  recogni-  r«Qiq 
tion  of  it,  before  a  Judge  in  Louisiana  (not  on  private  *- 
examination),  gave  it  no  additional  validity.  Void  as  the 
deed  of  a  married  woman  in  its  execution,  it  could  not  be 
validated  by  her  subsequent  recognition  of  it. 

The  receipt  of  Ewing  and  wife  is  not  under  seal,  and  there- 
fore not  good  in  plea  of  bar  as  a  release.  Story,  Eq.  PL,  § 
796 ;  Mitf.  PL  marg.,  263. 

But  complainants  have  impeached,  by  their  bill,  the  integ- 
rity of  these  receipts,  so  far  as  offered  by  defendant  to  evi- 
dence a  release,  or  settlement,  of  the  community  sued  for, 
and  call  upon  defendant  for  a  disclosure  of  the  consideration 
on  which  they  were  executed. 

The  defendant  denies  fraud  generally  in  their  procurement, 
but  makes  no  disclosure  of  the  matters  or  accounts  settled  by 
the  receipts.  Nor  does  he  venture  to  affirm  they  were  given 
on  settlement  of  the  community ;  yet  tenders  them  as  "  re- 
leases, as  if  formally  pleaded  in  bar,"  notwithstanding. 

Such  form  of  pleading  and  issue  make  no  ground  of  de- 
fence, and  must  be  overruled  and  disregarded,  as  if  not  in 
the  record.  Story,  Eq.  PL,  §  796,  797 ;  Mitf.  PL  marg.,  261, 
262,  263. 

If  it  be  said,  however,  that  these  receipts  were  executed 
for  the  meridian  of  Louisiana,  and  not  intended  for  common- 
law  instruments,  (though  both  made  in  Mississippi,)  their 
deficiency  in  this  aspect  is  still  more  palpable.  For,  profess- 
ing to  evidence  the  settlement  of  Perkins's  account  as  tutor  or 
guardian  of  the  Bynum  heirs,  they  are  "  null  and  void,"  be-- 
cause  they  do  not  show,  on  their  face,  that  a  full  account  and 
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a  delivery  of  vouchers  was  rendered  the  wards,  ten  days  pre- 
vious to  signing  the  receipts.  O.  C,  72,  art.  76 ;  4  How.,  561 ; 
C.  C,  art.  365 ;  4  Rob.  (La.),  296,  297. 

And  the  civil-law  doctrine  of  "  transactions  "  and  "  remis- 
sion "  of  debts,  was  never  extended,  and  will  not  be  in  equity, 
to  settlements  of  guardians  with  their  wards. 

And  the  defendant's  answer  in  this  case  is  quite  demonstra- 
tive, that  he  never  settled  in  any  way  with  complainants  for 
their  mother's  community.  He  says,  **By  reason  of  their 
domicil  being  in  the  State  of  Mississippi,  respondent  has  al- 
ways acted  under  the  belief,  and  now  submits  to  the  court, 
by  way  of  defence  to  the  claim  of  complainants,  that  there 
was  no  community  of  acquets  and  gains  of  property  lying  in 
Louisiana,  between  respondent  and  his  said  wife  Mary,  under 
the  laws  of  Louisiana." 

If  there  be  any  meaning  in  language,  this  surrenders  the 
fact,  and  admits  the  community  not  settled  for. 

For,  if  Perkins  "always  acted  under  this  belief,"  he  so 
♦3201  *^^^  *when  he  obtained  these  receipts.  It  is  conclu- 
J  sive,  therefore,  he  did  not  settle  with  or  compensate 
complainants  for  the  community.  And  he  waives  such  de- 
fence in  this  part  of  his  answer,  by  submitting  the  question 
of  community  or  no  community  to  the  court,  and  to  abide 
that  issue.  If  he  has  bought  out  this  claim,  why  not  show 
the  evidence  of  his  purchase,  rather  than  submit  the  issue  to 
the  court  that  it  never  existed  ? 

But  the  receipt  of  Ewing  and  wife  is  also  express  and  con- 
clusive, against  this  pretence  of  defendant.  It  particularly 
and  exactly  enumerates  what  things  were  settled  for,  and 
what  he  received.  And  by  reference  to  the  inventories  re- 
turned by  Perkins  himself,  the  eighteen  slaves,  specified  in 
the  receipt,  are  found  in  inventories.  The  cattle,  mules,  and 
tools,  all  are  there  shown,  and  all  of  the  Bynum  estate. 
There  can  be  no  mistake  in  this  proof.  And  it  was  no  such 
grace  on  Perkins's  part,  that  he  relaxed  his  hold  on  this  frac- 
tion of  their  father's  estate,  as  thereby  to  absolve  himself  from 
community. 

But  the  record,  elsewhere,  abounds  with  evidence  on  this 
point.  On  pages  71  to  76,  defendant  sets  forth  the  several 
parcels  of  land  purchased  by  him  chiefly  in  Louisiana,  during 
the  coverture  ;  and  all  such  are  community  lands,  if  a  mari- 
tal partnership  existed.  And  Mrs.  Perkins's  children  were 
jointly  seised  of  the  title  with  him,  at  the  instant  of  her 
death.  Now  can  such  receipts  as  here  exhibited,  by  any 
stretch  of  presumption,  be  regarded  as  transmissive  of  their 
joint  title,  with  Perkins,  to  these  lands  ?  Even  if  intended 
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as  such,  they  obviously  fail  as  relinquishments  of  title  to  real 
estate. 

But  had  this  been  the  purpose,  it  is  incredible  of  belief  they 
would  have  been  so  executed.  For  the  title  which  the  heirs 
of  Mrs.  Perkins  have  in  her  community,  would  sustain  an 
ejectment  against  Perkins,  or  even  against  a  third  possessor 
under  Perkins  without  notice.  See  5  La.  Ann.,  889 ;  2  Id., 
261. 

Now  these  Mississippi  investments  of  $29,000,  were  but 
part  of  the  whole,  and  with  like  certainty  were  not  accounted 
for  in  these  receipts. 

They  do  not  show  they  included  or  comprehended  the  com- 
munity, but  we  think  on  their  face  they  reasonably  show  the 
contrary,  and  the  defendant  shrinks  from  the  averment  that 
they  did  or  do  include  it.  He  offers  no  proof  that  they  did, 
and  he  evades  reply,  when  called  on  to  show  the  matters  and 
things  on  which  they  rested,  and  says  he  always  acted  under 
the  belief  there  was  no  community,  and  submits  that  issue  to 
the  court.  Aside  from  their  defective  execution  to  make 
them  releases,  and  apart  from  the  mispleading  them  in  bar,  we 
think  it  impossible  to  believe  they  did  settle  for  community,  or 
were  intended,  by  those  who  gave  them,  to  comprehend  that 
subject. 

*The  rule  in  equity,  and  of  the  most  common  justice,  r«Qo-i 
then  applies,  that  these  receipts  shall  be  held  valid  only  ■- 
for  the  matters  and  things  on  which  they  computed.  And 
this,  with  such  legal  distrust  as  the  relations  of  the  parties 
imply.  10  How.,  185,  186;  8  How.,  158;  4  How.,  561 ;  16 
Pet.,  276,  7,  8,  9;  2  Sumn.,  11;  3  Story,  268,  9;  1  Edw. 
(N.  Y.),  88,  89 ;  1  Ch.  &  Lef.,  526. 

The  case  of  Foumiquet  and  wife  v.  Perkint^  (7  How.,  160,) 
is  referred  to  and  relied  on  as  deciding  these  receipts  valid 
against  us.  But  the  case  quoted  decides  no  such  principle. 
It  sustained  a  plea  of  res  judicata.  And  the  case  plead  in 
bar,  did  interpose  these  receipts,  among  other  matters  of 
defence,  in  a  suit  brought  exclusively  to  obtain  against  Per- 
kins a  new  account  of  his  administration  of  the  Bynum 
estates,  but  not  for  community.  We  were  defeated  in  that 
case.  And  Judge  Daniel  said,  from  inspection  of  the  record, 
that  it  did  not  appear  we  were  defeated  merely  on  the  receipts, 
but  on  the  merits.  We  admitted  then,  and  admit  now,  these 
receipts  were  given  to  close  Perkins's  administration  of  the 
Bynum  estate,  but  not  community  in  the  Perkins  estate. 
The  decision  of  that  case  therefore  does  not  touch  these  re- 
ceipts. They  have  only  been  decided  in  this  case  below, 
and  in  the  case  of  Perkins  \.  Foumiquet  et  al.^  (6  How.,  206) ; 
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and  in  both  decisions  it  has  been  held  that  these  receipts  did 
not  bar  this  action  for  community. 

One  other,  at  the  last  point,  on  this  subject.  Both  these 
receipts  recite  and  count  on  administrative  settlements,  by 
Perkins,  of  Benjamin  Bynum's  estate,  or  of  Mrs.  Perkins's 
separate  estate,  in  his  capacity  of  guardian,  curator,  or  execu- 
tor. 

Now  it  is  familiar  to  the  jurisprudence  of  Louisiana,  as 
shown  in  the  decisions  herein  quoted,  that  the  formal  and 
official  administration  of  the  wife's  estate  extends  only  to 
her  separate  estate,  and  not  to  her  community.  Perkins,  in 
this  case,  as  surviving  partner,  would,  and  did,  have  the 
settlement  of  community,  and  not  as  curator  of  the  Bynum 
estate,  or  as  administrator  or  executor  of  his  wife's  estate. 
His  right,  power,  and  duty  to  settle  the  community,  resulted 
wholly  and  exclusively  from  his  being  the  surviving  partner 
in  community.  And  his  accountability  for  the  wife's  share 
in  community  was  directed  with  her  heirs,  and  not  her  admin- 
istrator. And  this  is  manifest  from  the  right  of  the  heirs  to 
renounce  the  community.     O.  C,  338,  arts.  72,  75,  82,  84. 

And  there  is  no  fact  or  circumstance  in  this  case  that  points, 
in  the  remotest  degree,  to  any  settlement  made  by  Perkins 
as  surviving  partner  of  the  community.  No  partition  with 
the  heirs  is  shown;  no  purchase  from  them  of  their  undivided 
portion  is  shown ;  and,  upon  all  known  principles  of  human 
action,  it  is  impossible  to  believe  that  either  of  these  things 
*S221  ^^  done,  *and  being  done,  that  the  evidence  of  it  was 
J  incorporated  in  these  receipts. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  Mississippi,  the  District  Judge  pre- 
siding. 

The  suit  was  brought  in  the  Vice-Chancery  Court  of  Mis- 
sissippi, and  was  transferred  to  the  Circuit  Court,  upon  the 
application  of  the  respondent,  under  the  12th  section  of  the 
act  of  September  24th,  1789,  to  establish  the  judicial  courts 
of  the  United  States. 

Harriet  J.  Fourniquet  and  Anne  M.  Ewing  are  the  step- 
daughters of  the  respondent,  from  his  intermarriage  with 
their  mother,  Mary  Bynum.  She  was  the  widow  of  their 
father,  Benjamin  Bynum. 

The  object  of  the  suit  was  to  recover  their  portion  of 

$89,600,  alleged  by  them  to  be  marital  community  gains  of  the 

respondent  and  their  mother,  which  they  charge  he  invested 

in  Mississippi,  and  was  in  hand  at  the  death  of  their  mother. 
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The  respondent  is  charged  with  having  had  no  means  of  his 
own  to  make  such  investments ;  that  the  money  was  derived 
from  the  cotton  estate  in  Louisiana ;  that  the  same,  by  the 
laws  of  that  State,  became  a  communit}*  of  acquets  and  gains, 
one  half  of  which,  upon  the  death  of  their  mother,  became 
theirs  and  her  other  heirs ;  and  they  charge  him,  further, 
with  having  fraudulently  taken  the  money  aerived  fi'om  the 
Louisiana  property,  into  Mississippi,  to  invest  it  there,  in 
order  to  give  him  undue  advantages  over  his  wife's  and  their 
interest  in  the  fund.  It  is  said,  that  at  the  death  of  their 
mother  there  were  then  living  four  children  of  the  first  husr 
band,  and  three  by  the  respondent.  Three  of  the  four  and 
two  of  the  three  are  still  living.  Mary  B.  Eskridge,  one  of 
the  survivors  of  the  Bynum  children,  and  John  Perkins  and 
William  Perkins,  adults  and  heirs  of  the  complainant,  do  not 
concur  with  them  in  their  suit,  and  for  that  reason  are  not 
made  parties.  The  respondent,  besides  being  charged  gene- 
rally with  fraud,  is  especially  so  in  reference  to  certain  re- 
ceipts and  releases,  which  these  complainants  gave  to  him, 
which  they  now  say  were  obtained  by  concealment  and  cir- 
cumvention. 

The  respondent,  in  his  answer  to  the  bill,  admits  his  mar- 
riage in  Louisiana,  at  the  time  and  place  stated.  That  he 
removed  to  Mississippi  with  his  wife  in  1818 ;  that  their 
domicil  was  there  continued  to  be  kept  during  the  coverture, 
and  that  their  removal  was  not  only  with  the  consent  of  the 
wife,  but  in  pursuance  of  an  understanding  between  them 
before  their  marriage  *took  place.  He  denies  that  any  r«Qno 
community  of  gains  was  established  conventionally,  *• 
or  that  it  legally  could  occur  under  the  law  of  Louisiana,  on 
account  of  the  residence  of  himself  and  wife  in  that  State 
when  they  were  married,  because  it  was  their  intention,  be- 
fore the  marriage  took  place,  to  remove  into  Mississippi.  He 
denies  that  any  money,  invested  by  him  in  lands  in  Missis- 
sippi, belonged,  either  legally  or  equitably,  to  his  wife  in 
either  State ;  and  asserts,  even  if  there  was  a  marital  com- 
munity between  them,  he  was  entitled  to  dispose  of  the  gains 
as  he  pleased,  without  any  liability,  under  the  law  of  Louisi- 
ana, to  account  for  the  same  to  his  wife  or  her  representa- 
tives. He  denies  the  charge,  that  he  was  without  productive 
property  or  available  means  to  purchase  the  property  in  Mis- 
sissippi. That  property  consists  of  several .  tracts  of  land 
and  the  improvements  put  upon  them,  as  is  said,  by  commu- 
nity funds.  The  tract  upon  which  the  improvements  were 
put  contained  one  hundred  acres.  It  was  bought  from  Ar- 
thur Mahan,  on  the  30th  October,  1818,  for  $9,926.    It  was 
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improved  for  a  residence  for  the  respondent  with  his  family, 
including  the  children  of  the  wife  by  the  first  husband. 
There  was  another  tract,  containing  2,100  acres,  bought  by 
the  respondent  from  Elihu  Hall  Bay,  in  January,  1819,  for 
$5,000.  There  were  two  other  purchases, — one  of  them,  a 
lot  in  Natchez,  bought  from  Walter  S.  Parker,  in  March, 
1823,  for  $600 ;  and  the  other  is  a  purchase  from  Sugar 
Zenor,  in  March,  1824,  for  $1,000.  The  aggregate  sum  given 
for  these  lands,  and  the  improvements  upon  the  first,  amount 
to  $39,600.  The  complainants  allege,  that  they  have  a  right 
to  elect  to  take  their  interest  in  them  in  money,  with  interest 
upon  the  amount  from  the  time  of  their  mother's  death. 

To  this  answer,  the  complainants  filed  the  general  replica- 
tion. 

The  case  was  tried,  and  the  court  below  gave  an  interlocu- 
tory decree  against  the  respondent.  It  declares  that  a  com- 
munity of  gains  had  existed  between  the  respondent  and  his 
wife  during  the  marriage.  That  its  resources  were  altogether 
in  Louisiana,  and  that  the  respondent  had  invested  from  the 
gains  large  sums  in  the  purchase  and  improvement  of  real 
estate  in  Mississippi,  and  that  it  was  held  by  him,  in  1824, 
when  the  marriage  was  dissolved  by  the  death  of  Mrs.  Per- 
kins. The  court  also  referred  the  matter  to  a  master,  to  take 
an  account  conformably  to  its  decree.  In  the  course  of  the 
reference,  the  master  sustained  an  objection  to  an  allowance 
for  which  the  complainants  contended.  It  was  submitted  to 
the  court,  whether  he  had  properly  refused  it.  He  was  in- 
structed, that  it  was  only  necessary  for  him  to  ascertain  the 
amount  of  the  funds  vested  by  the  respondent  in  Mississippi 
*3241  ^^^^^S  ^^^  community ;  and  that,  as  to  the  source  *from 
J  which  Perkins  derived  them,  the  court  would  decide 
under  all  the  proof.  The  master  proceeded  accordingly. 
He  reported,  without  any  proof  of  the  source  from  which 
Mr.  Perkins  obtained  the  money,  that  $16,968.76  was  due  to 
the  complainants.  The  report  was  subsequently  confirmed, 
and  the  court  gave  a  final  decree  for  them  for  the  sum  just 
stated,  with  interest,  at  8  per  cent,  from  the  1st  April,  1860. 

It  does  not  appear  that  the  court's  attention  had  been  par- 
ticularly directed  to  the  releases  which  the  complainants  ad- 
mit they  gave  to  the  respondent,  and  which  he  says  were 
given  to  him  with  a  positive  denial  of  the  statement,  that  he 
obtained  them  by  fraud,  concealment,  and  circumvention. 

If  it  had  been,  we  think  that  the  court  would  have  deter- 
mined the  effect  of  the  releases  upon  the  case  before  it  gave 
its  interlocutory  decree,  and  that  it  would  not  have  made  a 
final  decree  upon  the  master's  report. 
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We  proceed  to  give  our  view  of  these  releases. 

The  firsty  from  Ewing  and  wife^  was  executed  on  the  11th 
April,  1828.  Fourniquet  and  wife  executed  theirs  on  the 
27th  May,  1884,  within  a  month  of  six  years  after  the  other. 

They  are  as  follows : 

ReleMefrom  E.  P.  Fourniquet  et  ux.  to  John  Perkim. 

Received,  Natchez,  May  27th,  1834,  of  John  Perkins,  on 
settlement  of  all  accounts,  debts,  dues,  and  demands,  what- 
ever, up  to  the  present  day,  one  hundred  dollars  in  full,  hav- 
ing, on  a  previous  occasion,  received  from  him,  as  the  guar- 
dian of  my  wife,  Mrs,  Harriet  J.  Fourniquet,  late  Miss 
Bynum,  all  the  estate,  portion,  and  share,  which  she  inher- 
ited by  the  death  of  her  late  father,  Benjamin  Bynum,  late  of 
Concordia,  Louisiana,  deceased,  or  her  mother,  Mrs.  Mary 
Perkins,  of  the  county  of  Adams,  and  State  of  Mississippi, 
and  brother,  Benjamin  S.  Bynum,  of  the  county  of  Clair- 
bome,  and  State  last  aforesaid,  deceased;  and  do,  by  these 
presents,  jointly  with  my  said  wife,  release  and  forever  dis- 
charge the  said  Perkins,  from  all  and  every  claim  which  she, 
or  either  of  us,  might  or  could  have  against  him,  the  said 
Perkins,  either  as  guardian  or  otherwise,  growing  out  of  the 
estates  aforesaid,  or  in  any  other  matter  and  shape  whatso- 
ever, and  forever  exonerate  him,  by  these  presents,  his  heirs 
and  executors  and  administrators  therefrom. 

[In]  witness  whereof,  we  have  hereunto  set  our  hands  and 
sei^s,  the  day  and  year  first  above  written,  to  wit,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  thirty-four,  in 
the  presence  of  Elijah  Bell  and  John  E.  Maddux,  whose 
names  are  hereunto  subscribed,  as  witnesses  hereunto,  the 
said  John  ^Perkins  being  also  personally  present,  and  r«Q05 
by  these  presents  accept.  ^ 

E.  P.  Fourniquet.  [seal. 
Harriet  Fourniquet.  [seal.^ 
John  Perkins.  [seal.' 

Witnessed,  si^ed,  sealed,  and  delivered,  in  the  presence  o: ' — 
Eluah  Bell, 
John  E.  Maddux. 

JRelease  from  M.  W.  Ewing  to  JoJm  Perkins. 

Received  of  John  Perkins  two  negro  slaves,  Lewis  and 
Anderson,  also  his  draft  on  A.  Fisk,  for  four  hundred  and 
seventy  dollars,  thirty-four  cents,  in  one  hundred  and  twenty 
days,  indorsed  by  R.  M.  Gaines ;  which,  when  paid,  will  be 
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in  full  of  all  claims  and  demands,  of  every  kind  and  descrip- 
tion, which  we,  or  either  of  us,  may  have  against  said  Per- 
kins individually,  or  against  him  as  curator  of  the  estates  of 
Benjamin  Bynum  and  Mary  Perkins,  in  the  parish  of  Ck>ncor- 
dia,  State  of  Louisiana,  or  as  executor  of  the  will  of  the  said 
Mary  Perkins,  dated  March  30, 1822,  and  in  full  of  all  claims 
of  every  kind,  which  we  or  either  of  us,  may  have  against 
said  Perkins,  in  any  way  whatever ;  we  having  received  from 
said  Perkins,  heretofore,  the  following  named  slaves,  to  wit : 
Judah  Myers,  aged  25  years;  Edward,  about  4  years; 
Harry,  about  7  months ;  Little  Daniel,  about  16  years ;  Pat- 
rick, 18  years;  Lewis,  5  years;  Big  Daniel,  60  years;  Big 
Sarah  Miambo,  about  fifty  years ;  Ned,  16  years ;  Polly,  14 
years ;  Frank,  about  50  years ;  Maria,  his  wife,  87  years  old ; 
Frank,  aged  about  1  year ;  Fanny,  about  7 ;  Samuel,  about 
19  years.  Also  two  mules,  thirty  head  of  cattle,  and  a  chest 
of  tools ;  and  the  said  Perkins  accepts  hereof,  as  a  full  satis- 
faction and  discharge  from  the  said  Martin  W.  Ewing,  and 
Anne,  his  wife,  in  the  premises. 

Witness  our  hands,  this  11th  day  of  April,  a.  d.,  1828. 

Martin  W.  Ewing, 
Anne  Ewing, 

Att.  R.  M.  Oainbs.  John  Perkins. 

The  operative  words  of  these  releases  are  as  full  as  they 
can  be,  and  they  cover  the  subject-matter  for  which  the  com- 
plainants brought  the  suit. 

We  have  carefully  examined  and  considered  this  record, 
without  finding  in  it  any  thing  against  the  fairness  of  the  re- 
leases. The  complainants  do  not  give  any  proof  against  it. 
Nothing  is  in  proof  from  which  it  can  be  inferred  that  they 
were  given  in  ignorance  of  their  rights  in  the  estates  of  Ben- 
jamin S.  Bynum  and  Mary  Bynum  when  the  releases  were 
made,  or  that  they  were  in  any  way  circumvented  by  the 
respondent.  Their  testimony  in  the  case  is  exclusively  upon 
*8261  ^^®  community  of  gains,  *and  upon  the  inability  of 
J  the  respondent  to  make  such  purchases  and  improve- 
ments from  his  own  means. 

It  consists  of  copies  of  conveyances  for  the  property 
bought,  of  depositions,  in  which  there  is  not  a  word  relat- 
ing to  the  releases,  and  of  answers  by  the  respondent  to 
other  suits  aeainst  him,  one  of  which  was  a  suit  in  equity 
brought  by  these  complainants  in  the  Circuit  Court  of  the 
United  States,  in  Louisiana. 

In  that  answer  maj*^  be  found  a  narrative  of  the  respond- 
ent's business  connection,  and  dealings  with  the  estate  of 
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Benjamin  S.  Bynum  and  that  of  his  widow,  afterwards  the 
wife  of  the  respondent.  It  shows  that  he  rendered  an  ac- 
count of  both.  That  it  was  done  in  an  open  manner  and 
with  an  intention  that  it  should  be  examined  by  those  who 
were  interested.  It  is  further  shown,  that  after  the  accounts 
had  been  officially  filed,  that  there  was  a  partition  of  all  the 
property  among  the  heii*s,  and  that  it  was  consummated  by 
receipts  and  acquittances  from  all  of  them,  among  them 
those  given  by  Ewing  and  his  wife,  and  by  Fourniquet  and 
his  wife,  as  they  have  been  already  i^ecited  in  this  opinion. 
The  respondent  also  denies  in  that  answer  the  charge  there 
made  by  these  complainants,  as  it  is  repeated  in  this  suit, 
that  these  acquittances  were  obtained  by  fittud,  misrepresen- 
tation, and  concealment,  and  avers  that  they  were  executed 
by  the  parties  with  a  full  knowledge  of  all  their  rights,  and 
for  a  valuable  consideration.  In  that  case,  as  in  this,  there 
was  no  proof  that  those  receipts  or  releases  were  fraudulently 
obtained.  The  witnesses,  Henderson,  Montgomery,  and  Wal- 
worth, in  this  suit,  are  not  questioned  as  to  the  execution  of 
the  releases.  The  same  interrogations  were  put  to  all  of 
them.  The  answers  of  each  are  very  immaterial  for  any 
purposes  in  this  suit.  No  one  of  them  knew  any  thing  con- 
cerning the  respondent's  pecuniary  situation  when  he  mar- 
ried, or  when  he  removed  into  Mississippi,  or  of  the  sources 
from  which  the  money  came  which  was  invested  in  Missis- 
sippi. The  same  may  be  stiid  of  Wren's  testimony.  Loria's 
testimony  is  as  indefinite  as  that  of  the  others,  and  he  also 
was  not  questioned  concerning  the  execution  of  the  releases. 
On  the  other  hand,  the  evidence  produced  by  the  respondent 
in  this  suit,  shows  that  the  releases  were  not  precipitately 
made.  That  neither  of  the  complainants  gave  them  until 
after  they  had  had  time  to  examine  his  accounts,  and  not 
until  they  had  examined  them.  Whatever  they  may  have 
thought  of  the  integrity  of  the  respondent,  they  did  not  act 
then  as  if  they  suspected  it.  We  see  them  receiving  from 
him  their  portions  of  the  estates,  of  which  they  were  dis- 
tributees, and  other  property  besides,  as  gratuities  from  the 
respondent,  and  dealing  with  both,  among  themselves  and 
with  others,  and  acting  towards  the  respondents  as  if  they 
were  *content  with  what  he  had  done,  and  with  what  r^ooy 
they  had  received.  "- 

There  was  an  interval  of  five  years  and  eleven  months  be- 
tween the  releases  given  by  the  complainants  to  the  respond- 
ent. The  accounts  upon  which  they  were  given,  were  all 
that  time  accessible  to  them.  The  proofs  show  that  Ewing 
had  scanned  them  before  he  gave  his  release.     His  interest  in 
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the  estates  were  the  same  as  Foumiquet*s.  It  was  a  family 
business,  talked  of,  no  doubt,  among  themselves,  as  such 
matters  always  will  be,  and  it  cannot  be  supposed  that  Four- 
niquet  took  his  wife's  portion  of  the  estates  without  know- 
ing that  Ewing  had  given  to  the  respondent  a  release  when 
he  took  his  wife's  part,  or  without  having  had  the  same 
means  as  his  associate  to  learn  the  condition  of  the  estates, 
and  the  truthfulness  of  the  respondent's  official  statement  of 
them.  Their  acceptance  of  the  portions  of  their  wives  must 
be  taken  as  an  admission  that  the  respondent  had  dealt  fairly 
in  the  business,  and  that  he  meant  to  do  so,  until  they  shall 
prove  that  it  was  his  design  to  cheat  all  of  the  heirs,  includ- 
ing his  own  children,  as  well  as  the  wives  of  the  complain- 
ants. He  may  not  have  acted  in  his  long  management  of 
the  estates,  with  all  caution  and  exactness,  but  nothing  has 
been  shown  in  this  case,  in  his  final  settlement  with  the  heirs, 
that  he  did  not  mean  to  act  with  fairness  and  liberality,  or 
that  any  one  of  them  did  not  think  he  had  done  so,  when 
they  made  these  releases. 

With  the  view  of  these  releases,  we  think  that  the  court 
erred  in  giving  its  interlocutory  order  for  an  account  to  be 
taken.  We  are  relieved  by  it  from  considering  the  points 
which  were  made  in  the  argument  concerning  anv  commu- 
nity of  gains  between  the  respondent  and  his  wife.  How- 
ever that  may  have  been,  the  releases  put  an  end  to  all  con- 
troversy between  these  parties  about  it.  Tliey  were  fully 
argued  by  counsel,  as  they  should  have  been,  as  they  could 
not  foresee  what  would  be  our  view  upon  the  eifect  of  the 
releases.  We  could  not  add  any  thing  to  the  decisions  of 
the  courts  of  Louisiana  upon  connubial  or  legal  communities 
of  gains  between  husband  and  wife.         • 

We  are  satisfied,  whether  it  did  or  did  not  exist,  that  the 
releases  given  by  the  complainants  are  conclusive  against 
them  for  any  claim  upon  the  respondent  on  account  of  the 
estates  in  which  they  were  interested.  No  proof  having 
been  given  that  these  releases  were  obtained  by  any  fraud  or 
circumvention,  we  shall  order  the  decree  of  the  court  below 
to  be  reversed,  and  that  the  bill  of  the  complainants  shall  be 
dismissed. 

Mr.  Justice  CURTIS  dissented. 

*828]  *OBDBE. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
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Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause,  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  Circuit  Court,  with  directions  to  dismiss  the  com- 
plainant's bill. 


■■»<• 


John  Perkins,  Appellant,  v.  Edwabd  P.  Foubniqtjet, 

AND  HaBRIET,  his  WIFE. 

The  sixty-second  rule  of  this  court,  (13  Howard,)  is  as  foUows:  "In  cases 
where  a  writ  of  error  is  prosecuted  to  the  Supreme  Court,  and  the  judg- 
ment of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated  and 
levied  from  the  date  of  the  judgment  below,  until  the  same  is  paid,  at  the 
same  rate  that  similar  judgments  bear  interest,  in  the  courts  of  the  State 
where  such  judgment  is  rendered.  The  same  rule  shall  be  applied  to 
decrees  for  the  payment  of  money,  in  cases  in  Cliancery,  unless  otherwise 
ordered  by  this  court.  This  rule  to  take  effect  on  the  fint  day  of  Decem- 
ber term,  1852. 

Before  this  rule,  interest  was  to  be  calculated  at  six  per  cent.,  from  the  date 
of  the  judgment  in  the  Circuit  Court  to  the  day  of  affirmance  here;  and 
the  confirmation  of  the  report  of  the  clerk,  in  the  case  of  Mitchell  y.  J9ar- 
mony,  (13  Howard,  149,)  was  under  the  rules  then  existing. 

So,  also,  where  a  case  from  Mississippi  was  affirmed  at  December  term,  1861, 
the  mandate  from  this  court  should  have  been  construed  to  allow  interest 
at  six  per  cent,  from  the  date  of  the  decree  in  the  court  below,  to  the  date 
of  the  affirmance  in  this  court.  Therefore,  it  was  erroneous  either  to  allow 
six  per  cent,  until  paid,  or  to  allow  the  current  rate  of  interest  in  Missis- 
sippi, in  addition  to  the  six  per  cent,  allowed  by  this  court. 

The  several  rules  upon  this  subject  examined  and  explained. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 

It  is  stated,  in  the  report  of  the  preceding  case,  that,  at 
December  term,  1851,  a  case  of  Fourniquet  and  wife,  against 
Perkins,  came  up  from  Mississippi,  and  the  decree  of  the 
Circuit  Court  was  here  affirmed  by  a  divided  court.  It  was, 
therefore,  not  reported. 

The  proceedings  under  the  mandate,  and  the  questions 
which  arose  thereon,  are  set  forth  in  the  following  opinion  of 
the  court: 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

It  appears,  in  this  case,  that  on  the  22d  of  May,  1849,  the 
Circuit  Court  for  the  Southern  District  of  Mississippi,  passed 
a  decree  in  favor  of  the  appellees,  against  the  appellant,  di* 
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0000-1  rectine  *bim  to  pay  the  sum  of  $16,496.61,  within  thirty 
J  days  thereafter,  with  legal  interest  from  the  date  of 
the  said  decree,  or,  in  default  thereof,  the  appellees  to  have 
execution  against  the  appellant. 

This  decree  was  affirmed  at  the  last  term  of  this  court,  with 
costs  and  damages,  at  the  rate  of  six  per  cent,  per  annum ; 
and  a  mandate  issued  to  the  Circuit  Court  reciting  the  judg- 
ment of  this  court,  and  directing  it  to  be  carried  into  execution. 

After  this  mandate  was  filed  in  the  Circuit  Court,  the  appel- 
lees obtained  an  execution  against  the  appellant,  by  which  the 
marshal  was  commanded  to  levy  the  amount  of  the  original 
judgment  in  the  Circuit  Couit,  where  the  Mississippi  interest 
of  eight  per  cent.,  and  damages  at  the  rate  of  six  per  cent,  in 
addition,  making  together,  fourteen  per  cent.,  from  the  date 
of  the  original  judgment,  until  paid. 

The  appellant  insisted  that,  under  the  mandate,  he  was 
bound  to  pay  nothing  more  than  damages  at  the  rate  of  six 
per  cent,  on  the  original  decree,  from  the  time  it  was  rendered. 
And,  acting  upou  this  construction  of  the  judgment  of  this 
court,  and  supposing  himself  chargeable  with  the  six  per  cent, 
damages,  until  the  decree  was  satisfied,  he  paid  the  marshal, 
on  the  12th  of  May,  1852,  the  amount  he  supposed  to  be  due, 
calculating  the  interest  up  to  that  time,  and,  by  some  error  in 
the  reckoning,  he  paid  a  small  sum  over.  And,  as  the  appel- 
lees still  insisted  upon  levying  the  whole  amount  for  .which 
they  had  obtained  process  of  execution,  he  moved  the  Circuit 
Court  to  refer  it  to  a  Commissioner,  to  report  the  amount  due 
under  the  judgment  of  this  court,  and  how  much,  if  any,  he  . 
had  overpaid  in  his  settlement  with  the  marshal.  It  was  ad- 
mitted that  the  costs  were  all  paid.  The  only  controversy 
was  about  the  interest  and  damages,  as  above  stated. 

The  commissioner  reported  that,  according  to  the  basis  of 
settlement  claimed  by  the  appellant,  he  had  overpaid  the 
amount  due  on  the  decree,  $61.50  ;  but  that,  according  to  the 
construction  of  the  mandate  insisted  on  by  the  appellees, 
there  was  still  due  to  them  a  balance  of  $8,831.02. 

Upon  this  report,  the  appellant  moved  the  court  to  order 
satisfaction  of  the  decree  to  be  entered  of  record ;  or,  to  quash 
the  execution  then  in  the  hands  of  the  marshal,  and  order  the 
clerk  of  the  court  to  issue  no  further  fi,  fa.  on  the  decree; 
and,  also,  for  an  order  on  the  marshal,  or  the  appellees,  as 
might  be  proper  to  refund  the  money  overpaid. 

But  the  court  overruled  the  motion,  ordering,  at  the  same 
time,  that  no  further  execution  should  issue,  until  the  ap- 
pellant had  a  reasonable  time  to  present  an  appeal  to  this 
court.    And  this  appeal  was  accordingly  taken. 
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An  objection  has  been  made  to  the  manner  in  which  this 
case  *ha8  been  brought  before  the  court,  and  a  motion  r^ooA 
made  to  dismiss,  upon  the  ground  that  an  appeal  will  ^ 
not  lie  from  this  decision  of  the  Circuit  Court. 

This  objection  to  the  form  of  proceeding,  involves  nothing 
more  than  a  question  of  practice.  The  mandate  from  this 
court  left  nothing  to  the  judgment  and  discretion  of  the  Cir- 
cuit Court,  but  directed  it  to  carry  into  execution  the  decree 
of  this  court,  which  was  recited  in  the  mandate.  And  if  the 
decree  of  this  court  has  been  misunderstood,  or  misconstrued, 
by  the  court  below,  to  the  injury  of  either  party,  we  see  no 
valid  objection  to  an  appeal  to  this  court,  in  order  to  have 
the  error  corrected.  The  question  is  merely  as  to  the  form 
of  proceeding  which  this  court  should  adopt,  to  enforce  the 
execution  of  its  own  mandate  in  the  court  below.  The  sub- 
ject might,  without  doubt,  be  brought  before  us  upon  motion, 
and  a  mandamus  issued  to  compel  its  execution.  But  an 
appeal  from  the  decision  of  the  court  below,  is  equally  con- 
venient and  suitable ;  and,  perhaps,  more  so,  in  some  cases, 
as  it  gives  the  adverse  party  notice  that  the  question  will  be 
brought  before  this  court,  and  affords  hira  the  opportunity  of 
being  prepared  to  meet  it  at  an  early  day  of  the  term.  The 
appeal  certainly  would  not  stay  proceedings.  And  it  would 
be  the  duty  of  the  Circuit  Court,  notwithstanding  the  appeal, 
to  proceed  to  execute  the  judgment  of  this  court,  unless,  as 
in  this  case,  he  entertained  doubts  of  its  construction  and 
meaning,  and  deemed  it,  therefore,  just  and  equitable  to  sus- 
pend its  execution,  until  the  decision  of  this  court  could  be 
had  in  the  premises. 

In  the  case  before  us,  however,  there  was  substantially  an 
equity  proceeding  and  final  decree,  after  the  mandate  was 
filed.  It  is  true,  they  were  summary,  and  necessarily  so,  as 
the  matters  in  dispute  under  the  execution  were  brought 
before  the  court  by  motion.  But  the  claims  of  the  respective 
parties  were  referred  to  a  Commissioner  to  examine  and 
report ;  he  made  his  report,  and  the  court  decided  upon  it. 
This  decision,  although  briefly  stated,  was,  in  substance,  a 
final  decree  upon  the  matters  in  controversy.  It  might, 
therefore,  under  the  act  of  Congress,  be  regarded  as  such, 
and  revised  accordingly,  by  an  appeal  to  this  court.  Plenary 
and  formal  proceedings  are  not  necessary,  and  never  required, 
when  the  dispute  is  confined  to  matters  arising  under  process 
of  execution.  They  are  more  conveniently  and  as  fully 
brought  before  the  court,  by  a  summary  proceeding  on  mo* 
tion. 
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The  questions  in  controyersy  in  the  Circuit  Court,  and  its 
decision  upon  them,  are,  therefore,  regularly  before  us. 

The  difficulty  in  that  court  seems  to  have  arisen  from  sup- 
posing that  the  act  of  1842  applied  to  judgments  and  decrees 
*^311  ^  *^hiB  court.     And  this,  we  presume,  occasioned  the 
^  error  it  committed,  in  the  construction  and  execution 
of  the  decree  and  mandate  in  question. 

The  act  of  1842  does  not  embrace  cases  in  equity;  nor 
does  it  extend  to  either  judgments  or  decrees,  in  this  court. 
It  is  confined,  in  plain  terms,  to  judgments  at  law,  in  the  cir- 
cuit and  district  courts.  It  places  the  judgments  of  these 
courts,  in  respect  to  interest,  upon  the  same  footing  with  the 
judgments  of  the  State  courts.  And  where,  by  the  law  of 
the  State,  the  judgment  of  a  court  carries  a  certain  interest 
until  paid,  the  former  rule  and  the  same  rate  of  interest  is  to 
be  allowed  in  the  circuit  and  district  courts  of  the  United 
States.  And  the  marshal  is  directed  to  levy  it  on  process  of 
execution,  wherever  it  can  be  so  levied  on  a  judgment  in  the 
State  Court.  In  such  cases  the  judgment  bears  interest  by 
force  of  the  law,  although,  upon  the  face  of  it,  it  may  not 
purport  to  carry  interest.  Upon  common-law  principles  a 
judgment  does  not  carry  interest.  It  is  true,  that  damages 
may  be  recovered  for  the  detention  of  the  debt,  in  an  action 
on  the  judgment.  But  previous  to  the  act  of  1842,  neither 
interest  nor  damages,  for  the  detention  of  the  debt,  could 
have  been  levied  under  process  of  execution,  upon  the  judg- 
ment of  a  circuit  or  district  court  of  the  United  States. 

But  the  act  of  1842  does  not  speak  of  interest  or  damages 
upon  the  judgments  of  this  court,  nor  does  it  repeal  the  23d 
section  of  the  act  of  1789.  This  section  provides,  that  when 
a  judgment  or  decree  is  affirmed  here,  this  court  is  directed 
to  adjudge  or  decree  to  the  respondent  in  error,  just  damages 
for  his  delay,  and  single  or  double  costs,  at  their  discretion. 
Under  this  law  there  is  no  distinction  made  between  cases  in 
equity,  and  at  law.  In  either  of  them,  the  damages  to  be 
allowed,  in  addition  to  the  amount  found  to  be  due  by  the 
judgment  or  decree  of  the  court  below,  is  confided  to  the 
judicial  discretion  of  this  court.  And  the  17th,  18th,  and 
20th  rules  were  adopted  in  pursuance  of  this  power. 

These  rules  have  been  in  force,  and  acted  on  by  the  court, 
since  1807,  when  the  20th  rule  was  adopted,  until  the  new 
rule  upon  this  subject  was  made  at  the  close  of  the  last  term. 
And  the  change  then  made  was  not  occasioned  by  any  sup- 
posed repugnancy  between  them  and  the  act  of  1842.  But 
because  the  court  deemed  it  just  to  place  the  judgments  in 
this  court  upon  the  same  footing  with  the  judgments  in  the 
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circuit  and  district  courts ;  and  that  suitors  in  the  courts  of 
the  United  States,  should  stand  on  the  same  ground  with 
suitors  in  the  State  courts  in  its  appellate,  as  well  as  in  its 
inferior  tribunals.  In  adopting  the  new  rule  this  court  exer- 
cised the  same  power  which  it  had  exercised  in  adopting  the 
former  rules,  that  is,  the  *di8cretionary  power  conferred  r«Qq9 
by  the  act  of  1789,  as  hereinbefore  mentioned.  *- 

The  17th  rule  provides,  that  when  a  case  appears  to  be 
brought  merely  for  delay,  damages  shall  be  awarded  at  the 
rate  of  ten  per  cent,  on  the  amount  of  the  judgment ;  and 
by  the  18th  rule,  the  damages  are  to  be  at  the  rate  of  six  per 
cent,  when  it.  appears  that  there  is  a  real  controversy. 

These  two  rules  were  passed  in  1803.  And  as  some  diffi- 
culty arose  as  to  the  time  for  which  these  damages  were  to 
be  computed,  the  2Sd  rule  was  afterwards  (1807)  adopted, 
and  provides,  that  the  damages  allowed  by  the  two  former 
rules  shall  be  calculated  to  the  day  of  the  affirmance  of  the 
judgment  in  this  court. 

The  question  as  to  the  operation  of  the  act  of  1842,  upon 
the  18th  and  20th  rules,  was  brought  to  the  consideration  of 
the  court  at  the  last  term,  in  the  case  of  Mitchell  v,  Harmon}/. 
The  judgment  brought  up  by  the  writ  of  error,  was  rendered 
in  the  Circuit  Court  of  New  York,  and  was  affirmed  in  this 
court.  The  sum  recovered  was  large,  and  the  interest,  even 
for  a  short  time,  was  therefore  important.  And  the  counsel 
for  Harmony,  the  defendant  in  error,  moved  the  court  to  allow 
him  the  New  York  interest  of  seven  per  cent,  upon  the 
amount  of  the  judgment,  and  that  the  interest  should  run 
until  the  judgment  was  paid.  But  as  the  rules  above  men- 
tioned were  still  in  force,  the  court  held,  that  he  was  entitled 
only  to  six  per  cent.,  to  be  calculated  from  the  date  of  the 
judgment  in  the  Circuit  Court,  to  the  day  of  affirmance  here. 

The  case  now  before  us  was  decided  in  the  early  part  of 
the  last  term,  before  the  case  of  Mitchell  v.  Harmony^  and 
consequently  falls  within  the  operation  of  the  same  rules, 
and  damages  upon  the  affirmance  of  the  decree  roust  be  cal- 
culated in  like  manner. 

Indeed,  in  the  New  York  case,  the  claim  for  interest  stood 
on  stronger  ground  than  in  the  present  one,  for  that  was  an 
action  at  law.  The  act  of  1842,  therefore,  applied  to  the 
judgment  in  the  Circuit  Court,  and  it  would  have  carried  the 
State  interest  until  paid,  if  it  had  not  been  brought  here  by 
writ  of  error.  But  this  is  a  decree  in  equity,  and  not  em- 
braced in  the  act  of  1842,  and  according  to  the  settled  chan- 
cery practice,  no  interest  or  damages  could  have  been  levied 
under  process  of  execution,  upon  the  amount  ascertained  to 

355 


888  SUPREME  COURT. 

Perkins  i^.  Foumiqaet  et  ux. 

be  due,  and  decreed  to  be  paid,  if  there  had  been  no  appeal ; 
2  Ves.,  157,  168,  n.  1,  Sumn.  Ed. ;  2  Dan.  Ch.  PL  and  Pr., 
1442,  1487,  1438.  Nor  could  any  damages  or  interest  have 
been  given  on  its  affirmance  here,  but  for  the  discretionary 
power  vested  in  this  court  by  the  act  of  1789.  That  discre- 
i^Qoq-i  tion,  as  we  have  already  said,  extends  to  ^decrees  in 
-I  equity,  as  well  as  judgments  at  law.  And  the  rules 
have  always  been  applied  to  both,  unless  otherwise  specially 
ordered. 

It  follows,  from  what  we  have  said,  that  the  appellees, 
upon  the  affirmance  of  the  decree,  were  entitled  to  damages 
at  the  rate  of  six  per  cent.,  to  be  calculated  from  the  date  of 
the  decree  to  the  date  of  the  affirmance ;  and  to  no  further 
interest  or  damages.  The  decree  was  passed  by  the  Cu'cuit 
Court,  on  the  22d  day  of  May,  1849,  for  $16,496.61,  and  was 
affirmed  in  this  court  on  the  24th  of  December,  1851.  The 
interest  from  the  date  of  the  decree  to  the  time  of  affirm- 
ance in  this  court,  is  $2,562.37,  making  together  the  aggre- 
gate sum  of  $19,058.98.  This  amount,  together  with  the 
costs,  is  all  that  the  appellees  were  entitled  to  recover  under 
the  judgment  and  mandate  of  this  court.  It  appears,  how- 
ever, that  the  marshal  has  received,  under  the  process  of 
execution,  $19,500,  in  addition  to  the  costs,  and  paid  it  over 
to  the  solicitor  of  the  appellees. 

They  have,  therefore,  received  $441.02  more  than  they 
were  entitled,  and  that  sum  must  be  refunded  to  the  appel- 
lant. 

It  is  proper  to  say,  that  the  mandate  in  question  was  in  the 
usual  form,  and  the  same  with  the  mandate  in  Mitchell  v. 
Harmony^  and  indeed  the  same  that  has  been  used  since  the 
adoption  of  the  rules  above  mentioned.  And  it  never  has 
been  supposed  by  this  court  to  sanction  the  collection  of 
State  interest  on  the  judgment ;  and  still  less  the  unprece- 
dented interest  and  damages  claimed  in  this  case,  amounting 
together  to  fourteen  per  cent. 

The  decree  of  the  Circuit  Court,  overruling  the  motion  of 
the  appellant,  must  therefore  be  reversed,  and  a  mandate 
issued,  directing  the  court  below  to  enter  the  decree  satisfied, 
and  also  to  order  and  direct  the  appellees  to  repay  to  the 
appellant  the  sum  of  $441.02,  with  the  State  interest  thereon 
of  eight  per  cent,  from  the  time  it  was  received  by  their 
solicitor  from  the  marshal. 
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OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  ordered,  adjudged,  and  de- 
creed, that  the  decree  of  the  Circuit  Court  overruling  the 
motion  of  the  appellant  be,  and  the  same  is  hereby,  reversed, 
with  costs,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  Court,  with  instructions  to  that 
court  to  enter  the  decree  rendered  by  that  court  on  the  22d 
of  May,  A.  D.,  1849,  for  $16,496.61,  with  legal  interest  from 
said  date,  satisfied,  *aud  to  order  and  direct  the  appel-  r«Qn^ 
lees  to  repay  to  the  appellant  the  sum  of  $441.02,  with  ^ 
the  State  interest  thereon,  of  eight  per  cent,  from  the  time  it 
was  received  by  their  solicitor  from  the  marshal. 
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Benjamin  D.  Harris,  Plaintiff  in  error,  v.  Wiluam 
Hardeman,  Henry  R.  W.  Hill,  Cotbsworth  P.  Smith, 
AND  Henry  A.  Moore. 

A  statute  of  Missiseippi  directs  that  where  the  defendant  cannot  be  found,  a 
writ  of  capias  ad  respondendum  shall  be  served,  by  leaving  a  copy  thereof 
with  the  vrife  of  the  defendant,  or  some  free  white  person  above  the  age  of 
sixteen  years,  then  and  there  being  one  of  the  family  of  the  defendant, 
and  found  at  his  usual  place  of  abode,  or  leaving  a  copy  thereof  at  some 
public  place,  at  the  dwelling-house  or  other  known  place  of  residence  of 
such  defendant,  he  being  from  home,  and  no  such  free  white  person  being 
found  there  willing  to  receive  the  same. 

The  Circuit  Court  of  the  United  States  adopted  a  rule  that  the  capias  should 
be  served  personally,  or,  if  the  defendant  be  not  found,  by  leaving  a  copy 
thereof  at  his  or  her  residence,  or  usual  place  of  abode,  at  least  twenty 
days  before  the  return  day  thereof. 

The  marshal  made  the  following  return  to  a  writ  of  capias :  "  Executed  on 
the  defendant  Hardeman,  by  leaving  a  true  copy  at  his  residence." 

This  service  was  neither  in  conformity  with  the  statute  nor  the  rule.^ 

Therefore,  when  the  court  gave  judgment,  by  default,  against  Hardeman,  and 
an  execution  was  issued,  upon  which  a  forthcoming  bond  was  given,  and 
another  execution  issued,  and  at  a  subsequent  day  the  court  quashed  the 
proceedings,  and  set  aside  the  judgment  by  default,  this  order  was  correct. 

When  the  judgment  by  default  was  given,  the  court  was  not  in  a  condition  to 
exercise  jurisdiction  over  the  defendant,  because  there  was  no  regular  ser- 
Tice  of  process,  actual  or  constructive.^ 

1  Cited.  Earle  r,  McVeigh,  I  Otto,  v.  Whitman,  18  Wall.,  466.    Cited. 

510.  Habich  v.  Folger,  20  Wall.,  7  ;  /?ay  v. 

'  Followed.    Nation*  v.  Johnson,  Norseworthy,  23  Id.,  1S6 ;  Ptnnoyw  v. 

24  How.,  206.     Reviewed.   Thompson  Neff,  6  Otto,  732. 
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The  cases  upon  this  point,  examined. 

Moreoyer,  when  the  proceedings  were  quashed,  they  were  still  in  fieri,  and  not 
terminated ;  and  any  irregularity  could  be  corrected,  on  motion.* 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Nelson  for  the  plaintiff  in  error,  and 
Mr.  Freeman  for  tne  defendant. 

Mr.  Nelson  contended  that  the  judgment  of  the  court  below 
was  erroneous,  and  referred  to  the  following  authorities. 

To  show  that  the  bond  was  regularly  taken  under  the 
Mississippi  statute.  Hutch.  Code,  910,  Art.  6,  §  2 ;  How.  & 
Hutch.,  653,  §  73. 

The  ground  of  the  motion  made  by  the  defendants  in  error, 

in  the  court  below,  was,  that  the  original  judgment  was  void 

^jjoqc-i  for  *want  oif  notice  ;  and  that  being  void,  the  process 

-'  issued  upon  it  and  the  bond  taken  under  that  process, 

were  nullities. 

It  may  be  true  that  the  return  of  the  service  of  notice  was 
insufficient.  Smith  v.  Cohen^  8  How.  (Miss.),  35 ;  Tomlinson 
V.  ffoi/t^  1  Sm.  &  M.  (Miss.),  515 :  Eskridge  v.  Jones^  Id.,  595. 

But  that  was  matter  to  be  considered  and  passed  upon  by 
the  court  rendering  the  judgment.  Fatheree  v.  Long^  6  How. 
(Miss.),  661 ;  Smith  v.  Bradley^  6  Sm.  &.  M.  (Miss.),  492. 

Besides,  the  defendants  were  estopped,  by  the  execution  of 
the  bond,  from  denying  the  validity  of  the  judgment  and 
the  execution.  Bank  U.  S.y.  Patton^b  How.  (Miss.),  200; 
Miller  V.  Patten^  3  Sm.  &  M.  (Miss.),  463 ;  Keringham  v. 
Scanland^  6  How.  (Miss.),  540 ;  Field  v.  Morse^  1  Sm.  &  M. 
(Miss.),  847 ;  Conn  v.  Pender^  2  Id.,  386 ;  Perider  v.  Felton^ 
2  Id,  535  ;  Clowe  v.  Tharpe,  3  Id.,  64 ;  McCovl  v.  Ellet,  8  Id., 
605. 

The  bond  was  regularly  forfeited.  Barker  v.  The  Planters 
Banky  5  How.  (Miss.),  566 ;  Pnx:kett  v.  Graves^  6  Sm.  &  M. 
(Miss.),  384;  TalbeH  v.  Melton,  9  Id.,  9 ;  Bowd  v.  Hunt,  10 
Id.,  414. 

•  Cited.    Florida    v.    Georgia,    17  R,  R.  Co.fd  Fed.  Rep.,  245;  8.  c,  7 

How.,  509.    See  also  the   following  Sawy.,  401 ;  Preston  v.  Walsh,  10  Fed. 

cases,  citing  the  principal  case,    /n-  Rep.,  825;  The  Elmira,  16  Id.,  1S8; 

temaU  Orain   Ceiling   Co.  v.   Dilly  10  Albree  v.  Johnson^  1  Flipp.,  845 ;  B.  4r 

Ben.,  95-98;  Smith  v.  Town  of  Ontario,  O.  R.  R.  Co.  v.  P,  W.  ^  Ky.  J?.  B.  Co., 

17  Blatchf.,  242;  Holmes  y.  Oregon  f-c,  17  W.  Va.,  885. 
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And  the  forfeiture  of  the  bond  extinguished  the  original 
judgment.  Davis  v.  Dixon^  1  How.  (Miss.),  64 ;  Weathershy 
V.  I^rohy^  Id.,  98 ;  Witherspoon  v.  Spring^  8  Id.,  60 ;  Binney 
y.  Stanton^  2  Sm.  &  M.  (Miss.),  457. 

Moreover,  the  return  was  in  conformity  with  the  rule  of 
court. 

To  show  the  validity  of  said  rule,  the  plaintiff  in  error  re- 
lied upon  the  act  of  Congress  of  the  24th  September,  1789, 
§  34,  (Laws  U.  S.,  vol.  1,  98) ;  Act  of  2d  March,  1793,  §  7, 
(Laws  U.  S.,  vol.  1,  886) ;  Act  of  19th  May,  (Laws  U.  S.,  vol. 
4,  279)  ;  Wayman  v.  Southard^  10  Wheat.,  1 ;  Beers  v.  Haugh- 
ton,  9  Pet.,  330,  360,  361 ;  Fullertan  v.  Bank  U.  S.,  1  Pet., 
612 ;  Williams  v.  Bank  U.  8.,  2  Id.,  96 ;  Amiss  v.  Smith,  16 
Pet.,  308. 

Mr,  Freeman,  for  defendant  in  error. 

In  this  case,  a  motion  was  made  in  the  court  below  to  quash 
the  forthcoming  bond,  and  vacate  the  original  judgment.  It 
was  sustained  upon  the  ground  of  the  judgment  being  a  nul- 
lity, there  having  been  no  service  of  process  upon  Hardeman, 
and  no  appearance  entered  for  him. 

It  will  be  conceded,  that  if  there  be  no  notice,  actual  or 
constructive,  the  judgment  is  a  nullity.  4  Pet.,  474 ;  2  Yerg. 
(Tenn.),  484 ;  11  Wend.  (N.  Y.),  662 ;  16  Johns.  (N.  Y.), 
141;  1  Sm.  &  M.  (Miss.),  361.  There  was  no  "actual  ser- 
vice "  of  process  on  Hardeman,  as  is  shown  by  the  marshal's 
return.  Did  he  have  constructive  notice?  The  statute 
*of  Mississippi  provides,  when  the  defendant  is  not  r«QQ/> 
found,  that  constructive  service  may  be  made,  and  ^ 
points  out  the  mode.  How.  &  Hutch.  Dig.,  683,  §  27. 
The  statute  was  not  complied  with  in  executing  the  writ  in 
this  case.  It  was  served  by  leaving  a  copy  at  defendant's 
residence.  And  is  not  even  dated.  In  construing  this  stat- 
ute, the  court  of  last  resort  in  Mississippi  have  several  times 
held  such  service  to  be  bad.  As,  for  example,  in  the  case 
of  Smith  V.  Cohen,  (8  How.  (Miss.),  86),  it  is  held  that  a  re- 
turn on  a  writ  "  executed  by  leaving  a  copy  at  the  boarding- 
house  of  the  defendant,''  is  insufficient.  So,  also,  in  the  case 
of  Fatheree  v.  Long,  (6  How.  (Miss.),  661,)  it  is  held  that  the 
return  '* executed  by  leaving  a  copy  at  the  defendant's  house" 
is  bad.  And  the  court  goes  on  to  say,  that  when  the  service 
is  not  personal,  the  return  must  show  that  the  requirements 
of  the  statute  were  complied  with.  A  similiar  exposition 
of  the  statute  was  given  in  the  cases  of  Tomlinson  v.  Hoyt, 
and  Eskridge  v.  Jones,  1  Sm.  &  M.  TMiss.),  615  and  596. 

Had  this  motion  been  made  at  uie  term  next  succeeding 
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that  at  which  the  judgment  was  rendered,  no  one  would 
doubt  Hardeman's  right  to  the  relief  sought  by  it.  Does  the 
giving  and  forfeiture  of  the  forthcoming  bond,  and  the  lapse 
of  time,  bar  his  right? 

It  is  believed  that  if  the  giving  and  forfeiture  of  the  forth- 
coming bond  does  not  bar,  the  mere  lapse  of  time  canuot. 
For  there  is  no  time  limited  by  the  statute  within  which  such 
a  motion  may  be  made.  That  the  giving  and  forfeiture  of 
the  forthcoming  bond  interpose  no  obstacle  to  the  motion,  is 
clear.  It  is  true,  the  court  of  last  resort  in  Mississippi,  has 
frequently  decided  that*  a  motion  to  quash  a  forthcoming 
bond,  must  be  made  at  the  term  to  which  it  is  returnable.  6 
How.  (Miss.),  540  ;  1  Sm.  &  M.  (Miss.),  347 ;  Id.,  386.  Yet 
the  same  court  has  held  that  when  the  judgment  is  abso- 
lutely void  for  want  of  jurisdiction  in  the  court  rendering  it, 
either  of  the  subject-matter,  or  over  the  parties,  the  forth- 
coming bond  is  absolutely  void  also,  and  subject  to  be 
quashed,  on  motion,  at  any  time,  either  at,  or  subsequent  to 
the  return  term.  Buckingham  v.  Bailey^  4  Sm.  &  M. 
(Miss.),  638. 

A  stronger  reason  may  be  added  in  this  court.  Here 
the  forthcoming  bond  is  treated  and  considered  as  part 
of  the  process  of  the  court.  16  Pet.,  312,  313.  In  this 
case,  that  process  is  founded  upon  a  judgment  confessedly 
void.  The  court  can  always  control  its  own  process;  and 
will  never  permit  void  writs  to  be  issued  and  executed,  when 
brought  to  its  attention.  And  it  can  make  no  difference 
*3371  ^^^^^^^  ^^^  effort  to  resist  *the  issuance  and  execu- 
^  tion  of  such  process  is  made  within  one,  or  after  a 
lapse  of  ten  years,  from  the  date  of  the  void  judgment. 

A  rule  of  court,  adopted  by  the  District  Judge,  (Judge 
Adams,)  is  relied  on  to  show  that  the  execution  of  the 
process  upon  Hardeman,  was  sufficient.  Upon  this,  I  re- 
mark: 

1.  That  even  if  the  rule  be  valid,  the  service  is  not  good, 
for  it  has  no  date ;  and  it  does  not  appear,  therefore,  that  it 
was  executed  "  fifteen  days  "  before  court,  so  as  to  give  juris- 
diction of  the  person. 

2.  The  District  Judge  has  no  power  to  adopt  such  a  rule. 
16  Pet.,  314.  The  decision  of  the  Circuit  Court  should 
therefore  be  afiQrmed. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
The  defendants  in  error  moved  the  Circuit  Court  to  quash 
a  forthcoming  bond,  executed  by  the  defendants  to  the  plain- 
tiff; and  to  set  aside  the  judgment  on  which  the  bond  was 
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founded,  iipou  the  grounds  that  the  forthcoming  bond  was 
taken  in  execution  of  a  judgment  entered  against  the  defend- 
ant  Hardeman,  as  by  default,  when  in  truth  there  had  been 
no  service  of  original  or  mesne  process  upon  him  to  warrant 
such  a  judgment.  The  facts  and  proceedings  in  this  case,  as 
disclosed  by  the  record,  are  as  follow :  The  plaintiff  in  error, 
in  March,  1839,  instituted  in  the  Circuit  Court  an  action  on 
a  promissory  note  against  the  defendant  and  three  others; 
and  upon  the  writ  sued  out  in  that  action,  the  marshal,  on 
the  9th  of  April,  made  a  return  in  these  words :  ^^  Executed 
on  the  defendant  Hardeman,  by  leaving  a  true  copy  at  his 
residence."  Upon  this  return  of  the  oflBcer,  at  the  next  suc- 
ceeding or  return  tenn  of  the  court,  in  May,  1839,  a  judg- 
ment by  default  for  want  of  appearance,  was  taken  against 
the  defendant  Hardeman  for  the  amount  of  the  note,  with 
interest  and  costs.  Amongst  other  proceedings  upon  this 
judgment,  a  writ  of  fieri  facias  was  sued  out  in  March,  1840, 
was  levied  on  sundry  slaves,  the  property  of  Hardeman,  and 
the  forthcoming  bond  in  question  executed  by  him  on  the 
20th  of  April,  1840.  In  pui*suance  of  this  forthcoming  bond 
snothev  fieri  facias  was  sued  out  on  the  11th  of  June,  1840, 
and  upon  this  last  writ  was  indorsed  on  the  8th  of  October, 
1840,  a  cessat  executio  by  the  plaintiffs  attorney. 

By  the  statute  of  Mississippi  regulating  proceedings  in 
courts  of  law,  the  following  modes  for  the  service  of  process 
in  certain  cases,  are  prescribed :  "  All  writs  of  scire  facias 
and  capias  ad  respondendvm^  where  no  bail  is  required,  may 
be  served  in  the  following  manner:  Where  the  defendant 
cannot  be  found,  it  shall  be  deemed  sufficient  service  of  such 
writ  for  the  sheriff  or  *other  officer  to  whom  the  same  r«Qoo 
is  directed,  to  leave  a  copy  thereof  with  the  wife  of  '- 
the  defendant  or  some  free  white  person  above  the  i^e  of 
sixteen  years,  then  and  there  being  one  of  the  family  of 
the  defendant,  and  found  at  his  usual  place  of  abode,  or 
to  leave  a  copy  thereof  at  some  public  place  at  the  dwelling- 
house,  or  other  known  place  of  residence  of  such  defendant, 
he  being  from  home,  and  no  such  free  white  person  being 
found  there  willing  to  receive  the  same." 

On  the  18th  of  June,  1838,  the  District  Judge  for  the 
Southern  District  of  Mississippi,  in  the  absence  of  the  circuit 
or  presiding  Judge,  caused  to  be  entered  on  the  minutes  of 
the  Circuit  Court,  as  a  rule  of  proceeding  in  that  court,  an 
order  in  the  following  words,  viz.,  **  The  capias  ad  responden- 
dum shall  be  served  by  arresting  the  defendant,  unless  bail 
be  waived  ;  or  where  bail  be  waived,  or  a  summons  shall  issue, 
the  same  shall  be  served  personally,  or  if  the  defendant  be  not 
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found,  by  leaving  a  copy  thereof  at  his  or  her  residence,  or 
usual  place  of  abode,  at  least  twenty  days  before  the  return 
day  thereof,  to  entitle  the  plaintiff  to  a  trial  or  judgment  by 
default  at  the  return  term.'' 

The  action  in  this  case  was  commenced  by  a  summons,  and 
the  marshal's  return  of  the  service  of  that  process,  and  the 
judgment  therQupon  by  default  at  the  return  term,  and  the 
subsequent  proceedings  upon  that  judgment,  were  as  have 
been  already  stated. 

Upon  the  application  of  the  defendant  Hardeman,  at  the 
May  term  of  the  Circuit  Court,  in  the  year  1850,  until  which 
time  the  proceedings  in  this  case  had  been  stayed,  the  court 
quashed  the  forthcoming  bond  and  fieri  facUi9  sued  out 
thereon,  and  set  aside  the  judgment  purporting  to  be  a  judg- 
ment by  default  against  the  defendant,  as  being  unwarranted 
upon  the  face  of  the  proceedings,  and  therefore  void. 

In  reviewing  the  decision  of  the  Circuit  Court,  it  should 
be  borne  in  mind,  as  a  rule  to  guide  and  control  our  examina- 
tion, that  the  judgment  impugned  before  that  court  was  a 
judgment  by  default,  and  that  in  all  judgments  by  default, 
whatever  may  affect  their  competency  or  regularity,  every 
proceeding  indeed,  from  the  writ  and  indorsements  thereon, 
down  to  the  judgment  itself,  inclusive,  is  part  of  the  record, 
and  is  open  to  examination.  That  such  cases  differ  essentially, 
in  this  respect,  from  those  in  which  there  is  an  appearance 
and  a  contestatio  litis^  in  which  the  parties  have  elected  the 
grounds  on  which  they  choose  to  place  the  controversy,  ex* 
pressly  or  impliedly  waiving  all  others.  In  support  of  the 
rule  just  stated,  many  authorities  might  be  adduced ;  we  cite 
for  it  the  cases  of  ifadenbush  v.  Lane^  4  Rand.  (Va.),  413, 
and  of  Wainwright  v.  Harper^  3  Leigh  (Va.),  270. 

Within  the  scope  of  this  rule,  two  inquiries  present  them- 
*8391  ^^^^^  *^^  connection  with  the  decision  of  the  Circuit 
J  Court.  The  first  is  this,  whether  the  court  in  which 
the  judgment  by  default  was  taken,  ever  had  jurisdiction  as 
to  the  defendant,  so  as  to  warrant  the  judgment  entered 
against  him  by  default.  And  the  second  inquiry  is,  whether, 
upon  the  hypothesis  that  the  court  had  not  jurisdiction  of  the 
person  of  the  defendant,  and  that  the  judgment  against  him 
was  not  binding,  it  was  competent  for  the  Circuit  Court,  in 
the  mode  adopted  by  it,  to  set  aside  the  judgment,  and  to 
quash  the  proceedings  consequent  thereupon. 

In  reference  to  the  first  inquiry,  it  would  seem  to  be  a  legal 
truism,  too  palpable  to  be  elucidated  by  argument,  that  no 
person  can  be  bound  by  a  judgment,  or  any  proceeding  con- 
ducive thereto,  to  which  he  never  was  party  or  privy ;  that 
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no  person  can  be  in  default  with  respect  to  that  which  it 
never  was  incumbent  upon  hiiu  to  fulfil.  The  court  entering 
such  judgment  by  default  could  have  no  jurisdiction  over  the 
person  as  to  render  such  personal  judgment,  unless,  by  sum- 
mons or  other  process,  the  person  was  legally  before  it.  A 
court  may  be  authorized  to  exert  its  powers  in  reference 
either  to  persons  or  things — may  have  jurisdiction  either  in 
personam^  or  in  rem^  and  the  existence  of  that  jurisdiction,  as 
well  as  the  modes  of  its  exercise,  may  vary  materially  in  refer- 
ence to  the  subject-matter  to  which  it  attaches.  Nay,  they 
may  be  wholly  inconsistent ;  or  at  any  rate,  so  much  so,  as 
not  to  be  blended  or  confounded.  This  distinction  has  been 
recognized  in  a  variety  of  decisions,  in  which  it  has  been  set- 
tled, that  a  judgment  depending  upon  proceedings  in  per- 
sonam  can  have  no  force  as  to  one  on  whom  there  has  been 
no  service  of  process,  actual  or  constructive  ;  who  has  had  no 
day  in  court,  and  no  notice  of  any  proceeding  against  him. 
That  with  respect  to  such  a  person,  such  a  judgment  is  abso- 
lutely void  ;  he  is  no  party  to  it,  and  can  no  more  be  regarded 
as  a  party  than  can  any  and  every  other  member  of  the  com- 
munity. As  amply  sustaining  these  conclusions  of  law,  as 
well  as  of  reason  and  common  sense,  we  refer  to  the  following 
decisions.  In  Borden  v.  Fitch^  (15  Johns.,  141,)  Thompson, 
Chief  Justice,  says :  "  To  give  any  binding  effect  to  a  judg- 
ment, it  is  essential  that  the  court  should  have  jurisdiction  of 
the  person  and  the  subject-matter ;  and  the  want  of  jurisdic- 
tion is  a  matter  that  may  always  be  set  up  against  a  judgment 
when  sought  to  be  enforced,  or  where  any  benefit  is  claimed 
under  it.  The  want  of  jurisdiction  makes  it  utterly  void  and 
unavailable  for  any  purpose.  The  cases  in  the  English  courts, 
and  in  those  of  our  sister  States,  are  very  strong  to  show  that 
judicial  proceedings  against  a  person  not  served  with  process 
to  appear,  and  not  being  within  the  jurisdiction  of  the  court, 
and  not  appearing  in  *person  or  by  attorney,  are  null  r«Q4A 
and  void.  In  Buchanan  v.  Rucker^  (9  East,  192,)  the  ^ 
Court  of  King's  Bench  declared  that  the  law  would  not  raise 
an  assumpsit  upon  a  judgment  obtained  in  the  Island  of  To- 
bago by  default,  when  it  appeared  upon  the  face  of  the  pro- 
ceedings that  the  defendant  was  not  in  the  island  when  the 
suit  was  commenced,  and  that  he  had  been  summoned  by 
nailing  a  copy  of  the  declaration  on  the  court-house  door. 
The  court  said  it  would  have  made  no  difference  in  the  case 
if  the  proceedings  had  been  admitted  to  be  valid  in  the  Island 
of  Tobago.  In  the  Supreme  Court  of  Massachusetts,  Chief 
Justice  Parsons,  in  Bisaell  v.  Briggs^  9  Mass.,  464,  lays  down 
the  principle  very  clearly  and  distinctly,  that  before  toe  adop- 
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tion  of  the  Constitution  of  the  United  States,  and  in  reference 
to  foreign  judgments,  it  was  competent  to  show  that  the  court 
had  no  jurisdiction  of  the  cause ;  and  if  so,  the  judgment,  if 
set  up  as  a  justification  for  any  act,  would  be  rejected  with- 
out inquiring  into  its  merits."  After  citing  a  number  of  cases, 
the  learned  Judge  proceeds  to  say :  "  We  have  refused  to 
sustain  an  action  here  upon  a  judgment  in  another  State, 
where  the  suit  was  commenced  by  attachment,  and  no  per- 
sonal summons  or  actual  notice  given  to  the  defendant,  he 
not  being  at  the  time  of  the  attachment,  within  the  State. 
In  such  cases,  we  have  considered  the  proceedings  as  in  rem^ 
and  only  binding  the  goods  attached,  and  the  judgment  hav- 
ing no  force  in  personam.  This  principle  is  not  considered  as 
growing  out  of  any  thing  peculiar  to  proceedings  by  attach- 
ment, but  is  founded  on  more  enlarged  and  general  princi- 
ples." It  is  said  by  the  court,  "  that  to  bind  a  defendant 
personally  by  a  judgment,  when  he  was  never  personally 
summoned,  nor  had  notice  of  the  proceedings,  would  be  con- 
trary to  the  first  principles  of  justice." 

It  is  worthy  of  notice,  in  this  place,  that  the  cases  from  9 
East,  and  9  Massachusetts  Reports,  cited  by  Chief  Justice 
Thompson,  were  not  instances  in  which  the  validity  of  those 
judgments  was  examined  upon  appeal  or  writ  of  error,  but 
were  instances  in  which  that  validity  was  inquired  into  col- 
laterally, before  other  tribunals  in  which  they  were  adduced 
as  evidence  to  sustain  other  issues  there  pending. 

In  the  case  of  Starhuck  v.  Murray^  5  Wend.  (N.  Y.),  156, 
the  Supreme  Court  of  New  York  say :  *'  The  courts  of  Con- 
necticut, Pennsylvania,  New  Hampshire,  New  Jersey,  and 
Kentucky,  have  also  decided,  that  the  jurisdiction  of  the  court 
rendering  a  judgment,  may  be  inquired  into,  when  a  suit  is 
brought  in  the  courts  of  another  otate,  on  that  judgment ; " 
and,  after  citing  the  cases  of  Thurher  v.  Blackburne^  (1  N.  H., 
246)  ;  Benton  v.  Bengot,  (10  Serg.  &  R.  (Pa.),  240)  ;  Aldrech 
V.  Henney,   (4   Conn.,  280)  ;    Vurth  v.    Q-ibbs^   (Pa.,  405,) 

*S411  **'^®y  ^^y  •  "  ^'^^^  doctrine  does  not  dei>end  merely 
J  upon  adjudged  cases;  it  has  a  better  foundation;  it 
rests  upon  a  principle  of  natural  justice.  No  man  is  to  be 
condemned  without  the  opportunity  of  making  a  defence,  or 
to  have  his  property  taken  from  him  by  a  judicial  sentence, 
without  the  privilege  of  showing,  if  he  can,  the  claim  against 
him  to  be  unfounded."  The  court  then  proceed  to  say,  "But 
it  is  contended,  that  if  other  matter  may  be  pleaded  by  the 
defendant,  he  is  estopped  from  asserting  any  thing  against 
the  allegation  contained  in  the  record.  It  imports  perfect 
verity,  it  is  said,  and  the  parties  to  it  cannot  be  heard  to  im- 
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peach  it.  It  appears  to  roe,  that  this  proposition  assumes  the 
very  fact  to  be  established,  which  is  the  only  question  in 
issue.  For  what  purpose  does  the  defendant  question  the 
jurisdiction  of  the  court?  Solely  to  show  that  its  proceedings 
and  judgment  are  void,  and,  therefore,  the  supposed  record 
is,  in  truth,  no  record.  If  the  defendant  had  not  proper 
notice  of,  and  did  not  appear  to,  the  original  action,  all  the 
State  courts,  with  one  exception,  agree  in  opinion,  that  the 
paper  introduced  as  to  him,  is  no  record,  but,  if  he  cannot 
show,  even  against  the  pretended  record,  that  fact,  on  the 
alleged  ground  of  the  uncontrollable  variety  of  the  record,  he 
is  deprived  of  his  defence,  by  a  process  of  reasoning  that,  to 
my  mind,  is  little  less  than  sophistry.  The  plainti£&,  in  effect, 
declare  to  the  defendant — the  paper  declared  on  is  a  record, 
because  it  says  you  appeared ;  and  you  appeared,  because  the 
paper  is  a  record.  This  is  reasoning  in  a  circle.  The  appear- 
ance makes  the  record  uncontrollable  verity,  and  the  record 
makes  the  appearance  an  unimpeachable  fact.  Unless  a  court 
has  jurisdiction,  it  can  never  make  a  record  which  imports 
uncontrollable  verity  to  the  party  over  whom  it  has  usurped 
jurisdiction,  and  he  ought  not,  therefore,  to  be  estopped  from 
proving  any  fact  which  goes  to  establish  the  truth  of  a  plea 
alleging  the  want  of  jurisdiction." 

Bv  the  same  court,  this  doctrine  is  affirmed,  in  the  case  of 
Holbrook  V.  Murray^  6  Wend.  (N.  Y.),  161.  In  the  case  of 
Denning  v.  Corwin  ^  Roberts^  11  Wend.  (N.  Y.),  648,  it  was 
ruled,  ^*That  a  judgment  in  partition,  under  the  statute, 
where  part  of  the  premises  belonged  to  owners  unknown,  was 
not  valid,  unless  it  appear,  upon  the  face  of  the  record,  that 
the  affidavit  required  by  the  statute,  that  the  petitioner,  or 
plaintiff  in  partition,  is  ignorant  of  the  names,  rights,  or  titles 
of  such  owners,  was  duly  presented  to  the  court,  and  that 
the  notice,  also,  required  in  such  cases,  was  duly  published." 
And  Chief  Justice  Savage,  in  delivering  the  opinion  of  the 
court,  said :  "  On  the  part  of  the  plaintiff',  it  is  contended  that 
the  judgment  in  partition  is  void,  for  want  of  jurisdiction  in 
the  court,  the  requirements  of  the  statute  not  having  been 
complied  with  ;  and,  on  the  part  of  the  *defendants,  it  r^ojo 
is  insisted  that  it  is  conclusive  until  reversed  or  set  *- 
aside,  that  it  cannot  be  attacked  collaterally,  and  that  the 
defendants,  being  h(md  fide  purchasers,  are  entitled  to  protec- 
tion. That  a  judgment  is  conclusive  upon  parties  and  privies, 
is  a  proposition  not  to  be  denied ;  but  if  a  court  has  acted 
without  jurisdiction,  the  proceeding  is  void,  and  if  this  appear 
on  the  face  of  the  record,  the  whole  is  a  nullity."  After 
quoting  the  opinion  of  Chief  Justice  Thompson,  in  Borden  v. 
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Fitchi  15  Johns.  (N.  Y.),  121,  Chief  Justice  Savage  goes  on 
to  say  :  "  With  respect  to  the  proceedings  in  partition,  now 
the  subject  of  consideration,  there  can  be  no  doubt  that  the 
court,  in  which  the  judgment  was  rendered,  had  jurisdiction 
of  the  subject  of  partition ;  but,  to  authorize  a  judgment  of 
partition,  the  parties  must  be  before  the  court,  or  it  must  be 
shown  to  the  court  that  some  of  them  are  unknown ;  and  this 
must  appear  by  the  record,  where  the  proceeding  is  against 
owners  unknown  ;  it  is  a  proceeding  in  rem^  and  nothing  is 
to  be  taken  by  intendment.  There  is  avowedly  nothing  like 
personal  notice  to  the  parties  interested  as  defendants;  they 
are  not  even  named ;  and  the  right  of  the  plaintiff  depends 
entirely  upon  the  fact,  to  be  proved  by  affidavit,  that  the 
owners  are  unknown."  The  Chief  Justice,  after  showing  the 
insufficiency,  by  proof  of  the  affidavit,  according  to  the  requi- 
sition of  the  statute,  says:  ^^The  record  then  states,  that  at 
a  subsequent  day  the  plaintiffs  appear,  by  their  attorney,  and 
the  parties  unknown  being  solemnly  demanded,  come  not, 
but  make  default.  The  statute  gives  the  court  no  jurisdiction 
to  take  any  steps  against  unknown  owners,  until  notice  has 
been  published  according  to  the  statute.  Should  not  the 
record,  therefore,  show  that  it  had  been  made  to  appear  to 
the  court,  by  affidavit,  that  the  owners  were  unknown  to  the 
plaintiffs,  and  that  such  notice  as  the  statute  requires,  had 
actually  been  given?  Suppose  a  judgment  record  is  pro- 
duced, in  which  the  plaintiff  declares  upon  a  promissory  note, 
and  the  record  does  not  show  that  the  defendant  is  in  custody, 
or  has  been  served  with  process,  and  yet  the  court  render 
judgment  by  default,  would  not  such  a  record  be  an  absolute 
nullity  ?  "  In  the  case  of  Wilson  et  al.  v.  The  Bank  of  Mount 
Pleasant^  reported  in  the  6th  of  Leigh  (Va.),  Tucker,  Presi- 
dent of  the  court,  thus  announces  the  law :  "  This  is  an  action 
upon  a  judgment  of  the  State  of  Ohio,  which,  it  is  contended, 
is  conclusive  in  the  courts  of  Virginia,  upon  the  principles  of 
the  Constitution  of  the  United  States.  It  is  unnecessary, 
in  this  case,  to  go  into  the  question  of  the  construction  of 
that  clause  of  the  federal  compact  which  relates  to  the 
effect  of  judicial  proceedings  of  the  several  States  in  other 
States,  for  it  seems  to  be  agreed,  on  all  hands,  that  the 
doctrine  of  the  conclusiveness  of  the  judgments  of  the  sev- 
*3431  ^^^  ^States,  is  to  be  taken  with  the  qualification,  that, 
J  where  the  court  has  no  jurisdiction  over  the  subject- 
matter,  or  the  person,  or  where  the  defendant  has  no  notice 
of  this  suit,  or  was  never  served  with  process,  and  never  ap- 
peared to  the  action,  the  judgment  will  be  esteemed  of  no 
validity."  With  this  doctrine  entirely  agrees  another  doo- 
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trine  of  the  Supreme  Court  of  Virginia,  in  the  case  of  Wynn 
V,  Wyat^9  AdnCr^  11  Leigh  (Va.)»  o84,  in  which  last  case  the 
court  say,  ^^  That  the  appearance  of  the  defendant,  in  term, 
and  his  motion  to  quash  the  attachment  irregularly  issued, 
and  to  set  aside  the  proceedings  at  the  rules,  founded  upon 
it,  was  not  an  appearance  to  the  action,  dispensing  with 
farther  and  proper  process ;  that  the  award  of  the  alia9  sum- 
mons was  proper  and  necessary  ;  and  that  the  proceedings  on 
tliat  subsequent  process  cannot  be  sustained,  since,  confess- 
edly, it  was  not  duly  served."  But  the  decision  which  should 
be  decisive  upon  the  question  now  before  us,  is  a  decision  of 
this  court,  in  the  case  of  Sollingsworth  v.  Barbour  et  aZ.,  in 
the  4th  of  Peters,  p.  466.  That  was  a  case  exhibiting  the 
following  features.  A  title  had  been  made  to  land,  by  deed 
from  a  Commissioner,  acting  under  a  decree  in  Chancery,  in 
the  State  Court  in  Kentucky,  in  which  the  "  unknown  heira  " 
of  a  person  from  whom  title  was  deduced,  were  made  defend- 
ants, and  the  decree,  as  against  those  heirs,  was  taken  by  de- 
fault, after  order  of  publication.  The  grantee  of  the  Com- 
missioner filed  his  bill,  to  obtain  possession  of  the  lands, 
against  various  persons  who  had  taken  posseesion  thereof. 
The  Circuit  Court  of  the  United  States  dismissed  the  bill, 
upon  the  grounds  that,  at  the  date  of  the  proceedings  in  the 
State  Court  (under  which  the  conveyance  of  the  Commissioner 
purported  to  have  been  made),  there  was  no  law  of  the  State 
authorizing  those  proceedings  against  the  unknown  heirs  of 
the  original  owner  of  the  land,  and  the  decree  taken  upon 
those  proceedings,  by  default  against  them,  and,  as  they.never 
had  personal  notice  of  the  suit,  the  decree  by  default  and  the 
title  made  by  the  Commissioner,  were  null,  as  respected  either 
those  heirs,  or  the  persons  in  possession  of  the  lands.  The 
very  lucid  argument  of  Mr.  Justice  Trimble,  in  the  Circuit 
Court,  which  was  adopted  literally  and  in  extenso^  by  this 
court,  is  too  long  for  insertion  here,  but  one  or  two  of  the 
conclusions  reached  by  him,  and  affirmed  by  this  court,  in  the 
words  of  that  Judge,  may  be  noticed.  *'  The  principle,"  said 
that  Judge,  and  said  this  court  in  confirmation,  ''  is  too  well 
settled,  and  too  plain  to  be  controverted,  that  a  judgment  or 
decree,  pronounced  by  a  competent  tribunal,  against  a  party 
having  actual,  or  constructive  notice,  of  the  pending  of  the 
suit,  is  to  be  regarded  by  every  other  coordinate  tribunal,  and 
that,  if  the  judgment  or  decree  be  *erroneou8,  the  error  r*^A 
can  be  corrected  only  by  a  supreme  appellate  tribunal.  '- 
The  leading  distinction  is  between  judgments  and  decrees 
merely  void,  and  such  as  are  voidable  only.  The  former  are 
binding  nowhere,  the  latter  everywhere,  until  reversed  by  a 
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superior  authority.  The  suit  and  decree  are  against  the  un- 
known heirs  of  John  Abel  Harabliu.  Instead  of  personal  ser- 
vice of  process  upon  the  defendants  in  the  suit,  an  order  of 
publication  wm  made  against  them ;  and,  upon  a  certificate  of 
the  publication  of  this  order,  for  eight  weeks,  in  an  unauthor- 
ized newspaper,  being  produced  and  filed  in  the  cause,  the  bill 
was  taken  pro  eonfesso^  and,  at  the  next  succeeding  term,  the 
final  decree  was  entered,  directing  the  conveyance  of  the  land 
to  the  complainant.  Again,  that  Judge  and  this  court  speak- 
ing through  him,  say :  *'  It  would  seem  that  the  court  acted 
without  authority,  and  that  the  decree  is  void,  for  want  of 
jurisdiction  in  the  court.  But  if  not  void  as  being  coram  non 
judiee^  it  is  void  and  wholly  ineffectual  to  bind  or  prejudice 
the  rights  of  Hamlin's  heirs,  against  whom  the  decree  was 
rendered,  because  they  had  no  notice,  either  actual  or  con- 
structive. The  principle  of  the  rule,  that  decrees  and  judg- 
ments bind  only  parties  and  privies,  applies  to  the  case ;  for, 
though  the  unknown  heirs  of  Hamlin  are  aftected  to  be  made 
parties  in  the  bill,  there  was  no  service  of  process,  nor  any 
equivalent,  to  bring  them  before  the  court,  so  as  to  make 
them,  in  the  eye  of  the  law  and  justice,  parties  to  the  suit." 
Here,  again,  it  should  be  borne  in  mind,  that  this  is  not  an 
instance  of  reversal  by  an  appellate  tribunal,  for  error  or  ir- 
regularity in  an  inferior  court,  but  a  test,  collaterally  applied 
by  an  independent  authority,  to  the  character  of  proceedings, 
as  void  or  voidable  in  their  nature. 

At  this  point  it  is  proper  to  advert  to  the  character  and 
effect  of  the  process  in  the  suit  of  Harris  and  Hardeman,  as 
constituting  service  upon  the  defendants  in  that  suit,  and 
thereby  investing  the  court  with  jurisdiction  over  their  rights. 
If  the  rule  prescribed  by  the  statute  of  Mississippi,  already 
referred  to,  is  to  govern  in  this  case,  it  is  presumed  that  a 
doubt  will,  or  can  hardly  be  raised  as  to  the  insufficiency  of 
the  service,  as  there  are  not  less  than  three  instances  in  which 
the  requisites  of  the  statute  have  not  been  complied  with.  In 
the  first  place,  it  is  not  shown,  by  the  return,  that  the  de- 
fendant could  not  be  found,  which  should  have  been  shown, 
in  order  to  justify  the  substitution  of  any  other  in  lieu  of 
personal  service.  Secondly,  it  is  not  shown  that  a  copy  of 
the  process  was  left,  either  with  the  wife  of  the  defendant,  or 
with  some  other  free  white  person  above  the  age  of  sixteen 
years,  being  one  of  the  family  of  the  defendant.  Thirdly,  it 
is  not  stated  or  proved  that  a  copy  was  left  at  some  public 
*3451  P^*^®  ^^  *^®  dwelling-house  of  the  defendant,  *he  being 
■*  from  home,  and  no  free  white  person,  as  above  de- 
scribed, being  found  there,  willing  to  receive  the  process. 
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But  it  has  been  contended,  that  by  a  rule  adopted  by  the 
Judge  of  the  District  Court,  a  mode  for  the  service  of  process 
has  been  prescribed,  difFering  from  that  ordained  by  the  stat- 
ute of  Mississippi,  and  dispensing  with  several  of  the  requisites 
insisted  on  by  the  statute,  and  that  the  service  in  the  suit  in 
the  Circuit  Court  was  in  conformity  with  the  rule  of  the  Dis- 
trict Judge.  Forbearing,  for  the  present,  any  inquiry  as  to 
the  validity  of  the  rule  made  by  the  District  Judge,  under 
the  decision  of  this  court,  in  the  case  of  Amis  v.  ^mith^  16 
Pet.,  308,  we  proceed  to  compare  the  proof  of  service  as  ap- 
parent upon  the  return  of  the  marshal,  with  the  reouirements 
of  the  rule  in  question.  This  rule  has  been  already  quoted. 
The  return  of  the  marshal  has  also  been  given  totidem  verbis. 
It  will  be  seen  that  the  reason  assigned  in  the  rule,  as  form- 
ing the  justification  for  dispensing  with  personal  service,  is 
not  stated  in  the  return  of  the  officer,  and  there  is  an  entire 
omission  to  give  the  date  or  time  preceding  the  term  of  the 
court  to  which  the  process  was  returnable,  so  as  to  show  that 
the  plaintiff  was  authorized  to  take  a  judgment  by  default, 
in  virtue  of  a  legal  constructive  notice,  and  a  failure  of  ap- 
pearance. Whether,  therefore,  the  statute  of  Mississippi,  or 
the  rule  made  by  the  District  Judge,  be  regarded  as  opera- 
tive, there  was,  in  the  suit  in  the  Circuit  Court,  neither  notice 
by  personal  service  of  process,  nor  notice  by  legal  construc- 
tion. The  judgment  by  default,  therefore,  must  be  regarded 
as  obnoxious  to  every  impeachment  of  its  efficacy  which  can 
flow  from  its  having  been  entered  against  one  who  was  never 
a  party  in  court,  with  respect  to  the  proceedings  upon  which 
that  judgment  was  taken.  But  there  is  another  view  of  the 
questions  raised  in  this  cause,  which  is  equally,  or  even  more 
conclusive  in  favor  of  the  decision  now  under  review.  At  the 
time  of  the  motion  to  the  Circuit  Court  to  quash  the  forth- 
coming bond  and  to  set  aside  the  judgment  by  default,  that 
judgment  was  still  unsatisfied,  and  was  in  the  progress  of 
execution,  and  the  forthcoming  bond,  filed  in  the  clerk's  of- 
fice, according  to  the  laws  of  the  State,  was  properly  a  part 
of  the  process  of  execution,  the  fieri  facias  being  sued  out 
therein  from  the  office  without  any  order  of  the  court.  The 
proceedings  then,  still  being  as  it  were  infieriy  and  not  termi- 
nated, it  was  competent  for  the  court  to  rectify  any  irregu- 
larity which  might  have  occurred  in  the  progiess  of  the  cause, 
and  to  do  this  either  by  writ  of  error  coram  vobis^  or  by  audita 
querela  if  the  party  choose  to  resort  to  the  latter  mode.  If 
this  position  be  maintainable,  then,  there  would  seem  to  be 
an  entire  removal  of  all  exception  to  the  judgment  of  r«o4g 
the  Circuit  Court,  *as  it  is  believed  to  be  the  settled  '• 
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modem  practice,  that  in  all  instances  in  which  irregularities 
could  formerly  be  corrected  upon  a  writ  of  error  coram  vobi» 
or  audita  querela^  the  same  objects  may  be  effected  by  motion 
to  the  court,  as  a  mode  more  simple,  more  expeditious,  and 
less  fruitful  of  difficulty  and  expense.  In  this  case  the  cause 
was  still  under  the  control  and  correction  of  the  court,  for 
the  enforcement  of  its  judgment  and  the  supervision  of  its 
own  process,  and  in  the  exercise  of  this  function,  it  was  com- 
petent for  it  to  look  back  upon  the  entire  progress  of  the  case, 
up  to  the  writ  and  indorsements  thereon,  under  the  rule  al- 
ready stated,  as  applicable  to  judgments  by  default,  and  to 
correct  any  irregularities  which  might  be  detected.  In  the 
present  case  there  is  less  show  of  objection  to  such  action, 
on  the  part  of  the  court,  as  it  affects  the  rights  of  no  third 
parties,  but  is  limited  in  its  consequences  to  the  parties  to  the 
suit  only.  We  order  the  judgment  of  the  Circuit  Court  to  be 
affirmed. 

Mr.  Justice  McLEAN,  Mr.  Justice  WAYNE,  and  Mr. 
GRIER,  dissented. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court,  on 
the  motion  to  quash  the  forthcoming  bond  and  to  set  aside 
the  original  judgment  as  set  forth  in  the  record  of  this  cause, 
be  and  the  same  is  hereby,  affirmed  with  costs. 


— ••• 


Nathaniel  Hoyt  and  James  Blandin,  Administrators, 

&C.,  AND  THE  SAID  JaMES  BlANDIN,  WiLLIAM  M.  HUD- 
SON, AND  Josephine,  his  wife,  heirs  of  Antoinb 
Blandin,  deceased,  and  Elisha  M.  Pease,  Appel- 
lants, t;.  George  S.  Hammekin,  and  Adelaide  Ma- 
tilda, HIS  WIFE. 

Where  a  title  to  land  in  the  State  of  Coahuila  and  Texas  was  obtained  in 
183;^,  hy  a  mother  for,  and  in  the  name  of  her  daughter,  and,  in  1836,  the 
father  of  the  daughter  conveyed  it  away  by  a  deed  executed  in  Louisiana, 
this  deed  was  properly  set  aside  by  the  District  Court  of  Texas. 

It  was  not  executed  either  according  to  the  laws  of  Louisiana,  or  Uiose  of 
Coahuila  and  Texas. 
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Mr.  Justice  Curtu  was  necessarily  absent  when  this  case 
was  considered  and  decided. 

•This  was  an  appeal  from  the  District  Court  of  the  r«Q47 
United  States  for  the  District  of  Texas.  ^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr,  Alleit,  for  the  appellant,  with  whom 
was  Mr.  Hdle^  and  by  Mr.  Hughes^  for  the  appellee. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  Chancery,  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas. 

The  bill  alleges,  that  the  States  of  Coahuila  and  Texas,  on 
the  28d  of  November,  1888,  granted  eleven  leagues  of  land, 
on  the  River  Navasota,  in  the  department  of  Nacogdoches, 
and  of  the  value  of  fifty  thousand  dollars,  to  Adelaide  Matilda 
Mexia ;  that  on  the  10th  of  February,  1886,  her  father,  Anto- 
nio Mexia,  upon  some  supposed  necessity  of  having  the  legal 
title  vested  in  a  citizen  of  said  State,  and  without  considera- 
tion, sold  and  conveyed  the  land  to  John  A.  Merle,  by  au- 
thentic act  before  a  notary  public  of  Louisiana,  and  not 
according  to  any  lisiw  in  Texas,  or  in  the  State  of  Coaluiila 
and  Texas ;  and  that  the  said  Merle,  by  a  like  authentic  act, 
declared  that  the  said  land  was  purchased  by  him  with  the 
funds  of  Antonio  Blandin  ;  that  the  said  Antonio  died  intes- 
tate; that  Nathaniel  Hoyt  and  James  Blandin  have  been 
appointed  administrators  of  his  succession,  and  that  Josephine 
Hudson  and  James  Blandin  are  his  heirs  at  law;  that  the  said 
Adelaide  Matilda  owns  the  same  in  her  own  right,  but  that 
the  administrators  and  heirs  of  Blandin  claim  the  same  by 
descent. 

An  amended  bill  represents,  that  Antonio  Blandin,  ancestor 
of  defendants,  before  his  death,  in  order  to  carry  out  the  trust 
created  by  the  sale  to  him,  and  to  prevent  the  land  from  being 
subject  to  his  debts,  and  that  the  title  might  be  vested  in  a 
resident  of  Texas,  he  expecting  to  be  absent,  without  consid- 
eration or  consent  of  complamants,  conveyed  all  his  right 
and  interest  in  the  land  to  Elisha  M.  Pease ;  that  by  reason 
of  this  conveyance,  the  land  did  not  descend  to  the  heirs  of 
Blandin,  but  the  title  remains  in  Pease,  who  holds  the  same 
for  the  benefit  of  the  complainants ;  that  he  does  not  claim 
title  for  his  own  benefit,  but  for  the  benefit  of  those  for  whom 
the  trust  was  created.  And  the  complainants  pray  that  Pease 
may  be  made  a  party ;  and  that  the  sale  by  Antonio  Mexia 
be  declared  void,  or  that  the  heirs  of  Blandin  may  be  held 
trustees,  &c.,  and  compelled  to  convey,  &c. 
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The  heirs  of  Blandin  plecul  in  bar  to  so  much  of  the  bill  as 
alleges  the  grant  of  the  land  to  the  said  Adelaide  Matilda, 
and  a  subsisting  title  in  her,  and  seeks  special  or  general 
relief.     They  allege  that,  in  pursuance  of  a  petition,  bearing 

*MR^  ^**®  *^®  ^^^^  ^^  *January,  1830,  presented  to  the  Gov- 
J  ernor  of  the  State  of  Coahuila  and  Texas,  by,  and  in 
behalf  of  one  Pedro  Varela,  a  ^rant  by  way  of  sale,  in  con- 
formity with  the  24th  article  oi  the  colonization  law  of  the 
24th  of  March,  1826,  was  made  to  him,  by  the  said  Governor, 
of  eleven  leagues  of  land  in  the  vacant  lands  of  said  State. 
That  on  the  29th  of  March,  1832,  said  Varela,  by  notarial  act, 
in  the  city  of  Mexico,  sold  and  transferred  said  land  to  one 
Charlotte  Walker,  wife  of  said  Mexia,  for  the  use  of  their 
daughter,  the  said  Adelaide  Matilda,  then  a  minor,  unmarried, 
and  subject  to  the  power  of  her  father ;  in  order  that  she 
might  enjoy  or  alienate  said  land,  as  absolute  proprietress  of 
the  same ,  that  by  said  act  she  became  bound  to  pay  to  the 
government  of  said  State,  the  value  of  the  land,  according  to 
the  colonization  law ;  that  the  sale  and  transfer  were  founded 
upon  a  valuable  consideration  in  money,  paid  by  Mexia  to 
Varela;  that  said  act  was  executed  by  Charlotte,  wife  of 
Mexia,  acting  for  her  husband,  and  in  his  absence,  by  virtue 
of  the  power  granted  to  her,  according  to  the  laws  of  Mexico, 
by  Alexander  Alvarez  Guitian,  second  constitutional  Alcade 
of  the  City  of  Mexico,  on  the  10th  of  March,  1832;  and  that 
Mexia  thereby  became  entitled  to  all  the  benefits  of  said  act, 
and  was  bound  by  the  same. 

That  on  the  23d  of  November,  1833,  a  survey  having  first 
been  made,  a  title  of  possession  of  the  land  was  made  oy  the 
Commissioner,  Vincente  Aldreto,  to  said  Adelaide  Matilda ; 
and  that,  on  the  10th  of  February,  1836,  said  Adelaide  Matilda 
remaining  unmarried,  and  subject  to  Mexia,  her  father,  he,  by 
a  notarial  act,  at  the  city  of  New  Orleans,  granted,  sold,  and 
transferred  the  land,  with  the  consent  and  authorization  of 
his  said  wife,  to  said  John  A.  Merle,  then  acting  as  a  trustee 
for  Antonio  Blandin,  for  the  consideration  of  f  7,306.25  then 
paid  to  said  Mexia  by  Merle,  out  of  the  funds  of  Blandin,  in 
his  possession.  Other  parts  of  the  bill  were  denied  in  the 
plea. 

The  answer  of  Pease  admits  that,  some  time  in  1838,  Anto- 
nio Blandin  called  upon  him  and  stated,  that  he  held  the  title 
to  three  eleven  league  grants  in  Texas,  one,  as  he  believes, 
the  grant  in  controversy ;  that  said  land  had  been  conveyed 
to  him  by  the  owners,  in  order  that  he,  as  a  resident  of  Texas, 
might  hold  the  same  for  their  benefit,  &c. 

The  other  defendants  admit  the  conveyances  alleged  in 
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the  bill,  but  do  not  admit  the  trust  in  their  ancestor,  and 
they  allege  as  a  reason  for  his  conveyance  to  Pease,  that  he 
was  embarrassed,  and  was  appreheuBive  his  creditors  would 
subject  the  land  to  the  payment  of  his  debts.  The  land,  they 
assert,  was  conveyed  in  trust  to  Pease,  for  the  benefit  of  the 
wife  and  children  of  Blandin. 

A  demurrer  was  filed  to  the  amended  bill,  which  was 
properly  *overruled  by  the  District  Court.  The  case  r^oAq 
must  be  examined  here  on  its  merits.  ^ 

The  purchase  from  Varela  was  made  by  Mrs.  Mexia,  for 
the  benefit  of  her  daughter,  Adelaide  Matilda.  It  wafi  a  con- 
cession to  be  located  upon  the  unappropriated  lands  of  the 
State.  After  the  location  and  survey  were  made,  the  title 
of  possession  issued  to  Adelaide  Matilda. 

The  69th  law  of  Toro  provides,  when  the  husband  shall  be 
absent,  and  no  present  prospect  of  his  return,  or  where  there 
be  danger  by  reason  of  delay,  the  Justice,  with  a  knowledge 
of  the  cause,  being  legitimate,  or  necessary,  or  profitable  to 
the  wife,  may  give  the  license  to  the  wife,  which  the  husband 
might  give,  which  thus  given,  shall  be  as  good  as  if  given  by 
the  husband.  8  Novisima  Recop.,  404.  A  license  thus  given 
by  the  Judge,  in  consequence  of  the  absence  of  the  husband, 
•  does  not  authorize  the  wife  to  bind  the  husband,  nor  docs  it 
appear  that  she  pretended  to  do  so,  in  the  purchase  from 
Varela.  From  the  conveyance,  it  sufficiently  appears  that 
this  property  did  not  become  a  part  of  the  community  prop- 
erty of  husband  and  wife. 

The  conveyance  of  the  land  by  Mexia  to  Merle,  as  trustee 
for  Blandin,  for  the  consideration  of  $7,306.25  expressed, 
does  not  contain  the  necessary  formula  for  a  transfer  of  title, 
under  the  laws  of  Louisiana.  But  those  laws  do  not  govern 
the  right  of  Mexia  to  make  the  conveyance,  or  to  make  it  in 
the  form  in  which  it  was  executed. 

To  show  that  this  act  was  done  by  Mexia,  with  the  consent 
of  his  wife,  a  letter  of  hers  is  appended  to  the  transaction,  and 
a  part  of  it  embodied  in  the  conveyance.  This  letter  bears 
date  of  November  Ist,  1836,  while  the  authentic  act  in  which 
it  is  incorporated,  is  dated  the  10th  of  February,  1836.  It  is 
not  readily  perceived  how  a  letter,  dated  10  months  after  the 
conveyance,  could  constitute  a  part  of  it.  From  the  instru- 
ment, it  appears  that  Merle  was  a  purchaser  for  himself,  his 
heirs  and  assigns,  when  it  is  admitted  that  he  purchased  as 
the  trustee  of  Blandin,  and  with  his  money. 

But  the  facts  in  the  case  show  that  no  money  was  paid  on 
the  purchase.  The  Hon.  P.  Soul^  says,  the  sale  was  made  by 
General  Mexia  to  John  A.  Merle,  without  consideration,  and 
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for  the  sole  purpose  of  protecting  the  property  of  his  children, 
understanding  that  Texian  citizens  could  only  hold  land  in 
Texas.  The  witness  was  well  acquainted  with  Antonio 
Blandin,  who  consulted  with  the  witness,  and  stated  the  land 
was  confided  to  his  care,  never  speaking  of  it  as  his  private 
property,  or  as  having  paid  any  consideration  for  it.  Blandin 
uniformly  spoke  of  the  land  as  a  trustee,  and  not  as  owner. 

The  deposition  of  E.  M.  Pease,  one  of  the  defendants,  was 
♦^'iOl  ^*^®^  *^y  ^^^  complainants,  but  it  was  objected  to  by 
J  the  defendants  below,  on  the  ground  that  Pease  was  a 
party,  and  that  the  Commissioner  of  the  United  States  who 
had  taken  the  same,  did  not  appear  to  have  been  sworn.  The 
District  Court  refused  to  admit  the  deposition  on  both  grounds. 
As  the  deposition  was  not  taken  with  the  leave  of  the  court, 
it  was  properly  overruled,  on  the  ground  that  the  witness 
was  a  party,  but  the  other  ground  in  regard  to  the  Commis- 
sioner not  appearing  to  have  been  sworn,  was  not  sustainable. 
The  commissioner  is  an  officer  appointed  by  the  courts  of  the 
United  States,  and  his  official  acts  are  primd  facie  valid. 

Had  General  Mexia  power  to  make  a  conveyance  to 
Merle  ?  Was  it  executed  according  to  the  laws  of  Louisiana, 
where  the  act  was  done,  or  the  laws  of  Texas,  where  the  laud 
is  situated,  and  which  must  govern  the  act?  The  laws  of 
Louisiana  do  not  authorize  the  transfer  of  a  child's  property 
by  parents  or  guardians,  without  an  order  from  the  Judge, 
granted  on  the  advice  of  a  family  meeting.  1  Civil  Code, 
Art.  334,  338.  No  such  ceremony  was  observed  in  the  con- 
veyance to  Merle,  as  the  law  requires,  and  consequently  the 
act  was  not  operative  by  the  Louisiana  law.  The  letter  of 
the  wife,  if  it  were  genuine  and  bore  the  proper  date,  is  not 
evidence  of  a  family  meeting,  and  that  the  sale  was  ''of  abso- 
lute necessity,  or  of  evident  advantage  to  the  minor." 

It  is  contended  that  the  property  in  question  came  to  Ade- 
laide Matilda,  through  the  means  of  her  father,  and,  conse- 
quently, that  he  had  the  power  to  convey  it.  Such  property 
under  the  civil  law  is  called  profectitious. 

There  is  no  evidence  that  the  father  paid  any  considera- 
tion for  this  property.  It  was  purchased  by  the  mother  for 
the  benefit  of  her  daughter ;  and  when  the  concession  was 
located  and  arranged,  the  perfect  title  was  made  in  the  name 
of  the  daughter.  The  presumption  that  the  consideration 
paid  was  paid  by  the  mother,  arises  from  the  facts.  Her 
marital  rights  under  the  civil  law,  as  to  property,  were  inde- 
pendent of  her  husband ;  and  in  this  view  it  may  well  be  pre- 
sumed that  she  paid  the  consideration  for  the  purchase. 

The  fact  that  no  money  was  paid  by  Merle,  although  a 
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large  sum  was  inserted  in  the  act  of  conveyance,  shows  the 
nature  of  that  transaction ;  and  that  the  step  was  taken,  as 
sworn  to  by  Mr.  Soul^,  to  preserve  the  land  by  a  legal  own- 
ership, for  the  benefit  of  his  daughter. 

The  mother  having  procured  the  complete  title  to  the 
property  in  the  name  of  her  daughter,  she  had  no  power  to 
consent  to  or  authorize  the  transfer  of  it  by  her  husband. 
The  pretence  of  the  letter  gives  no  validity  to  the  act  of  con- 
veyance. The  transfer  of  the  concession  to  the  mother,  by 
Varela,  for  her  daughter,  *was  not  made  as  a  part  of  r«QP-i 
the  marital  community.  The  conveyance  to  the  '• 
mother  and  the  declared  object  of  it,  negatives  such  a  pre- 
sumption. 

Acquired  as  the  property  was,  the  law  denominates  it  ad- 
ventitious. It  came  to  their  daughter  through  her  mother. 
In  this  view,  it  is  contended  that  the  usufntct  was  in  the 
father,  "  who  is  bound  to  defend  and  preserve  it,  both  in 
court  and  out "  ;  3  Las  Siate  Partidas,  149,  and  that  he  had 
power  to  convey  it. 

From  the  terms  of  conveyance,  it  is  clear  that  Mexia  as- 
sumed to  act,  not  in  his  own  right,  but  in  the  character  of 
father  and  natural  tutor,  and  by  authorization  of  his  wife. 
The  instrument  purports  to  convey  the  title  of  his  daughter, 
which  admitted  the  right  to  be  in  her.  The  letter  of  the 
wife,  as  he  supposed,  was  evidence  of  a  family  meeting  re- 
quired by  law,  and  under  which  he  assumed  to  act. 

A  guardian  cannot  dispose  of  the  property  of  his  ward 
without  the  permission  of  the  judge  of  his  domicil.  1  White's 
Recop.,  15  and  16,  Part  4,  L.  14,  tit.  11,  p.  4.  During  the 
minority  of  the  child,  the  only  right  of  the  father  is,  to  take 
the  usirfruct.  He  has  no  power  to  sell  the  property  of  the 
minor,  except  for  certain  purposes,  and  under  the  sanction  of 
the  Judge.  2  Part.,  1187.  The  conveyance  to  Merle  was  not 
made  as  the  law  requires,  and  it  was  therefore  void.  It  was 
not  valid- under  the  laws  of  Louisiana,  nor  under  the  laws  of 
Texas  and  Coahuila. 

The  decree  of  the  District  Court  is  affirmed. 

Mr.  Justice  NELSON  concurred  in  the  result  to  which  the 
above  opinion  arrived. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas,  and  was  argued  by  counsel.     On  consid* 
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eratian  whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  thia  court,  that  the  decree  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed  with  costs. 


••mt* 


The  GENBRAii   Mutual   Insubancb   Company,  Plain- 

TIPFS   IN  ERROR,   V.  EbBNEZER   B.  ShERWOOD. 

Under  a  policy  insuring  against  the  usual  perils  of  the  sea,  including  barra- 
try, underwriters  are  not  liable  to  repay  to  the  insured,  damages  paid  by  him 

*3521  ^  ^^^  ^owners  of  another  vessel  and  cargo,  suffered  in  a  collision 
-I  occasioned  by  the  negligence  of  the  master  or  mariners  of  the  veB- 
sel  insured. 

A  policy  cannot  be  so  construed  as  to  insure  against  all  losses  directly  refera- 
ble to  the  negligence  of  the  master  and  mariners.  But  if  the  loss  is 
caused  by  a  peril  of  the  sea,  the  underwriter  is  responsible,  although  the 
master  did  not  use  due  care  to  avoid  the  peril.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York.^ 

It  was  an  action  of  assumpsit  brought  by  Sherwood  against 
the  General  Mutual  Insurance  Company,  upon  a  policy  of 
insurance,  dated  New  York,  17th  of  October,  1843,  by  which 
the  company  insured  Sherwood  to  the  amount  of  $8,000,  for 
the  account  of  whom  it  might  concern,  loss  payable  to  him, 
upon  the  brig  Emily,  from  the  17th  October,  1843,  at  noon, 
until  the  17th  October,  1844,  at  noon,  the  vessel  being  val- 
ued in  the  policy  at  $16,000. 

This  policy  was  effected  for  the  benefit,  and  to  protect  the 
interest  of  Frederick  Sherwood  and  Abraham  Sherwood,  part 
owners  of  said  vessel. 

On  the  13th  March,  1844,  the  brig  sailed  from  Charleston 
with  a  cargo  of  merchandise,  bound  for  New  York,  being  at 
the  time  provided  with  a  skilful  and  experienced  master,  ex- 
perienced and  skilful  mates,  and  a  competent  crew,  and  was 
in  all  respects  seaworthy  for  the  voyage. 

About  5  o'clock  in  the  afternoon  of  Tuesday,  19th  March, 
a  licensed  pilot  boarded  them,  and  took  the  command  and 
management  of  the  vessel.     The  wind  being  unfavorable,  the 

*  Cited.  Lawrence  v.  Minium^  17  Fowler,  8  Fed.  Rep.,  386;  Moores  v. 

How.,  Ill;  The  Portsmouth,  9  Wall.,  Louisville    Underwriters,   14   Id.,  232; 

684;   Insurance    Co,  v.   Transportation  The  Hadji,   16   Id.,   866.      See    Mr. 

Co.,  12  Id.,  100 ;  The  Potomac,  16  Otto,  Brightl/s  note  to  Swan  v.  Union  Ins. 

686;    Phcenix    Ins.    Co.   v.    Erie    ^c.  Co.,  3  Wheat.,  168. 

Transp,  Co.,  10  Bisa.,  U,  The  F.  G.  a  Reported  below,  1  Blatchf.,  261. 
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brig  ran,  cloaebauled,  heading  north  and  north  by  east,  until 
the  pilot  considered  himself  up  to  the  point  of  the  Romer 
Shoals ;  he  then  tacked  and  stood  in  for  Sandj  Hook,  head- 
ing to  the  southward  and  westward,  closehauled.  Between 
7  and  8  o'clock  at  night,  the  pilot  gave  orders  to  go  about ; 
in  attempting  to  execute  this  order,  the  brig  misstayed,  and 
the  pilot  then  gave  orders  to  wear  ship.  At  this  time,  and 
whilst  in  the  act  of  wearing,  being  very  close  to  the  shore, 
the  rigging  of  the  vessel  having  become  entangled,  and  the 
crew  being  occupied  with  the  manoeuvring  of  their  vessel, 
the  first  mate,  who  was  on  the  top-gallant  forecastle,  saw  a 
schooner  very  close  to  them.     Confused  by  this  sudden  ap- 

Eearance,  his  attention  in  keeping  a  sharp  look-out  having 
een  distracted  by  his  attending  to  the  working  of  the  vessel, 
he,  in  this  sudden  emergency,  exclaimed,  "  Helm  hard  down ! 
luff!  luff!"  The  man  at  the  wheel  obeyed,  and  almost  in- 
stantaneously the  brig  struck  the  schooner,  which  proved  to 
be  "  The  Virginian,"  bound  from  Norfolk,  with  a  lull  cargo 
of  merchandise,  for  New  York.  The  order  given  by  the 
mate  to  "luff,"  was  erroneous. 

*The  brig  Emily  was  injured  by  the  collision  to  the  r^oco 
amount  of  f  300  ;  the  schooner  Virginian  was  so  much  '■ 
injured  that  she  sunk,  and  with  her  cargo  was  totally  lost. 

On  the  26th  March,  1844,  the  owners  of  the  schooner  filed 
their  libel  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  agauist  the  brig  Emily, 
claiming  that  she  was  specifically  liable  for  the  loss  and  in- 
jury occasioned  by  the  libeL 

The  owners  of  the  Emily  filed  their  answer,  denying  that 
the  collision  was  occasioned  by  the  fault  of  those  in  charge 
of  her,  and  imputing  the  blame  to  the  crew  of  the  Virginian. 
On  the  12th  October,  1845,  the  cause  was  brought  to  a  hear- 
ing, and  witnesses  examined  on  both  sides. 

On  the  22d  April,  1845,  Judge  Betts  pronounced  his  opin- 
ion to  be,  that  the  brig  Emily  was  to  leeward  of  the  Vir- 
ginian when  the  latter  was  first  seen ;  that  no  sufficient  and 
proper  look-out  was  kept  on  board  her  at  the  time ;  that  the 
intermission,  for  the  moment,  of  their  precautionary  vigilance 
on  board  the  Emily,  might  very  naturally  spring  out  of  a 
confusion  likely  to  arise  from  the  failure  of  the  vessel  to 
come  round  to  the  wind,  her  dangerous  proximity  to  the 
shore,  the  entanglement  of  some  of  the  running  rigging 
which  impeded  her  manoeuvre,  and  the  distraction  these  cir- 
cumstances were  calculated  to  produce  in  the  attention  of 
the  mate,  who,  at  the  moment,  appeared  to  have  been  the 
only  one  acting  as  look-out  forward ;  but  that  these  circum* 
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stances  did  not  relieve  the  vessel  from  maintaining  these 
precautions,  and  from  the  consequences  of  the  omission  to 
do  so;  and  the  Judge  accordingly  held,  that  the  collision 
occurred  by  the  negligence  or  fault  of  the  brig.  He  decreed 
in  favor  of  the  libellants  for  the  value  of  the  schooner  Vir- 
ginian, and  of  so  much  of  the  cargo  as  belonged  to  her 
owners.  It  was  referred  to  the  clerk  to  ascertain  and  report 
the  amount  of  the  loss  and  damage.  The  cause  came  on  to 
be  heard  on  the  3d  of  June,  1845,  upon  the  clerk's  report 
and  exceptions  thereto.  The  court  ordered  and  decreed, 
that  the  libellants  recover  their  damages  by  means  of  the 
premises,  viz.  $5,250^,  with  their  costs,  and  that  the  brig 
Emily  be  condemned  for  satisfaction  thereof;  the  libellants' 
costs  were  taxed  at  $704tV^.  On  the  3d  July,  1846,  the 
owners  of  the  Emily  appealed  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  and 
in  November,  1846,  the  appeal  was  argued  before  Mr.  Jus- 
tice Nelson. 

On  the  6th  April,  1847,  Judge  Nelson  delivered  his  opin- 
ion, and  found,  upon  the  proora,  in  substance,  that  the  Vir- 
ginian was  not  in  fault ;  that  the  mistaken  order  of  the  mate 
of  the  brig  to  the  man  at  the  wheel,  in  connection  with  the 

*^^41  d^^i^g^^^^^  ^^  *^b6  running  rigging  of  the  vessel, 
-I  and  the  confusion  on  board  from  her  misstaying  a  few 
minutes  before,  had  produced  the  collision.  The  Circuit 
Court  aflBrmed  the  decree  of  the  District  Court,  with  costs. 
This  decree  was  settled  by  compromise,  and  upon  payment 
by  the  owners  of  a  sum  less  than  the  decree,  it  was  satisfied. 
Early  notice  of  the  pendency  of  the  action  in  the  District 
Court,  and  also  of  the  appeal  to  the  Circuit  Court,  was  given 
to  the  Mutual  Safety  Insurance  Company,  with  a  request 
that  they  would  unite  in  the  defence,  or  take  such  measures 
as  they  might  deem  proper. 

Owners  of  other  parts  of  the  cargo  lost  by  the  collision,  filed 
their  libels  against  the  Virginian,  which,  after  the  decrees  above 
mentioned,  were  settled  by  compromise ;  other  claims  were 
also  made,  and  settled  by  compromise ;  in  every  instance,  the 
sum  paid  being  less  than  the  claim.  On  the  23d  August, 
1847,  the  owners  of  the  brig  Emily,  having  previously  pre- 
sented to  their  various  underwriters  preliminary  proofs  of  the 
loss,  copies  of  the  proceedings  in  the  District  and  Circuit 
Courts,  and  of  the  payment  and  settlement  of  the  demands 
aforesaid,  commenced  suits  upon  the  policies  of  insurance,  in 
the  Circuit  Court  of  the  United  States.  The  declaration 
filed  in  the  present  action  contains  two  special  counts,  and 
the  common  money  counts, 
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The  8pe<$ial  counts,  set  forth  all  the  facts  and  circumstances 
with  great  particularity. 

The  defendants  filed  demurrers  to  each  of  the  special  counts, 
assigning  as  cause,  that  neither  of  the  said  counts  showed 
any  loss  or  damage  by  any  peril  covered  by  the  policy  of  in- 
surance.    The  plaintiff  below  joined  in  demurrer. 

The  cause  was  argued  in  April,  1848,  before  his  Honor,  Mr. 
Justice  Nelson,  and  the  Hon.  Samuel  R.  Betts.  Judgment 
was  given  upon  the  demurrer  in  favor  of  the  plaintifiF  below. 
The  defendants  did  not  interpose  any  other  answer  to  the  two 
special  counts,  but  to  the  common  counts  (HI.  IV.  V.  and 
Vl.)  they  pleaded  the  general  issue. 

The  court  having  decided  the  demurrers,  ordered  the  dam- 
ages to  be  assessed  under  the  special  counts.  In  May,  1849, 
the  jury  assessed  the  plaintiffs  damages  at  $4,626^^.  Judg- 
ment was  signed  5th  June,  1849. 

Upon  the  assessment  of  the  damages,  the  defendant's  coun- 
sel prayed  the  court  to  instruct  the  jury — 

1.  That  the  general  objection  to  the  recovery  of  the  plain- 
tiff, was,  that  [it]  is  apparent,  on  the  face  of  the  declaration, 
that  the  loss  claimed  was  not  occasioned  by  a  peril  insured 
against,  but  was  to  be  attributed  solely  to  the  gross  negligence 
of  the  agents  of  the  assured ;  and  therefore,  that  the  loss  was 
either  an  exception  from  the  terms  of  the  policy,  or  was  not 
covered  by  them  at  all. 

*2.  That  the  rule  "  catisa  proxima  non  remota  spec-  r«QP ? 
tatuvy^^  in  its  proper  application,  relieves  the  defendants  ^ 
from  all  liability ;  since  the  proximate  cause  here  was,  according 
to  the  decree  of  the  District  and  Circuit  Court,  "  the  fault  of 
the  Emily."  The  collision  by  itself  did  not  create  the  liability 
to  pay.  The  want  of  care,  skill,  and  vigilance  on  the  part  of 
the  master  and  crew  of  the  Emily  were  to  be  superadded  to 
the  collision. 

8.  That  if  the  negligence  and  fault  of  the  assured,  and  not 
the  collision,  were  the  proximate  cause  of  the  loss,  such  fault 
and  negligence  in  this  case,  (without  which  the  decree  would 
not  have  been  made,)  should  certainly  excuse  the  underwriters. 

4.  That  even  if  the  insurer  is  liable  for  the  amount  of  the 
claim  against  the  Emily  for  the  loss  of  the  schooner,  it  does 
not  follow  that  he  is  also  liable  for  the  loss  of  the  cargo  on 
board  the  schooner  Virginian.  No  case  has  yet  carried  the 
liability  of  the  underwriter  to  this  extent. 

5.  l^^hat  the  cost  of  defending  the  suits  are  not  chargeable 
upon  the  underwriters. 

6.  That  the  counsel  fees  to  the  advocate  are  clearly  inad* 
missible. 
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Whereupon  his  honor,  the  Judge,  charged  the  jury: — It 
appeared,  from  the  evidence,  that  the  brig  Emily  sailed  from 
Charleston  for  New  York,  on  the  thirteenth  day  of  March,  in 
the  year  1841,  with  a  cargo  of  cotton  and  other  merchandise ; 
that  on  the  afternoon  of  the  18th  day  of  March,  aforesaid, 
being  near  Barnegat,  she  took  aboard  a  licensed  pilot,  and 
proceeded  towai-ds  New  York,  the  wind  being  boisterous,  and 
blowing  in  flaws ;  that  between  7  and  8  o'clock  in  the  even- 
ing she  stood  over  for  the  Romer  Shoals,  closehauled  on  a 
wind,  heading  for  Sandy  Hook.  Finding  that  the  brig  could 
not  fetch  in  to  the  Hook  upon  that  tack,  and  having  run 
as  close  to  the  beach  as  he  deemed  prudent,  the  pilot  gave 
orders  to  tack  ship ;  in  consequence  of  the  maintopsail-brace 
being  slacked  the  vessel  did  not  go  about,  and  orders  were 
then  given  by  the  pilot  to  wear  ship,  and  whilst  in  the  act  of 
wearing,  the  mate  of  the  Emily  discovered  a  sail  close  by, 
which  proved  to  be  the  schooner  Virginian,  bound  for  New 
York,  with  a  cargo  on  board ;  the  mate  cried  out,  sail  ahead ! 
but  almost  immediately  thereafter  the  brig  struck  the  schooner 
and  sunk  her,  with  her  cargo.  The  owners  of  the  schooner 
Virginian  filed  their  libel  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  before  referred 
to,  against  the  brig  Emily,  alleging  that  the  collision  was 
occasioned  by  the  fault  and  mismanagement  of  those  having 
charge  of  the  Emily.  An  answer  was  filed  by  the  owners  of 
the  latter,  denying  that  the  collision  was  properly  attributable 
♦S'Sei  *^  ^^^  Emily;  and,  on  the  contrary,  alleging  that  it  *was 
-'  occasioned  by  the  fault  and  unskilfulness  of  those  on 
board  of  the  schooner;  proofs  were  taken  in  the  District  Court, 
and  the  cause  having  been  heard  upon  the  pleadings  and 
proofs,  an  interlocutory  decree  was  pronounced  therein  on  the 
twentynsecond  day  of  April,  in  the  year  1846,  whereby,  after 
reciting  that  it  appeared  to  the  court  that  the  said  collision, 
and  the  damages  and  loss  incurred  by  the  libellant  in  conse- 
quence thereof,  occurred  by  the  negligence  or  fault  of  the  said 
brig  Emily,  it  was  considered  that  the  libellants  were  entitled 
to  recover  the  damages  by  them  sustained  thereby ;  and  by 
which  decree  a  reference  was  ordered,  to  ascertain  the  value 
of  the  said  schooner  Virginian,  her  tackle,  &c.,  at  the  time  of 
the  collision,  and  of  the  cargo  then  on  board  of  her,  belonging 
to  the  libellants,  and  the  amount  of  the  loss  in  the  premises 
sustained  by  the  libellants  by  means  of  such  collision ;  and 
afterwards,  the  said  cause  having  again  been  heard  upon  ex- 
ceptions to  the  report,  and  the  proofs  and  allegations  of  the 
respective  parties,  a  final  decree  was  pronounced  thereon  on 
the  seventh  day  of  June,  in  the  year  1846,  whereby  it  was 
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ordered,  adjudged,  and  decreed,  by  the  said  Dietriist  Court, 
that  the  libellants  recover  in  the  said  action  their  damages, 
by  means  of  the  premises,  the  sum  of  five  thousand  two  hun- 
dred and  fifty-four  dollars  and  seventy  cents,  together  with 
their  costs  to  be  taxed ;  and  that  the  said  brig,  her  tackle  and 
apparel,  be  condemned  for  satisfaction  thereof,  which  said 
costs  of  the  libellants  were  afterwards  duly  taxed  at  $704.96. 
From  this  decree  an  appeal  was  taken,  by  the  owners  of  the 
brig  Emily,  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  in  the  second  circuit,  and 
after  hearing  the  proofs  and  the  arguments  of  counsel,  the 
court  affirmed  the  decree  of  the  District  Court,  with  the  costs 
of  the  respondents  to  be  taxed.  After  the  decision  of  this 
court  had  been  pronounced,  another  libel  was  filed  by  the 
owners  of  a  portion  of  the  cargo  lost  on  board  the  Virginian, 
against  the  brig  Emily,  and  claims  were  made,  and  libels 
threatened  by  others  of  the  shippers  of  the  cargo  lost  on  board 
of  the  schooner,  against  the  owners  of  the  Emily,  which 
action  and  claims  by  the  owner  of  the  said  cargo  were  com- 
promised and  settled  by  the  owners  of  the  Emily.  That 
if  they  should  find,  upon  the  evidence,  that,  at  the  time  of 
sailing  from  Clarleston,  the  brig  Emily  was  a  seaworthy  vessel, 
properly  equipped  for  the  voyage  to  New  York,  and  that  she 
had  on  board  a  skilful  master,  and  a  sufficient  and  competent 
crew,  the  defendants  are  liable  upon  the  policy  given  in  evi- 
dence for  the  one  half  of  the  loss  to  the  brig  Emily,  arising 
from  the  collision  with  the  schooner  Virginian,  not  exceeding 
the  sum  insured,  notwithstanding  that  it  was  occasioned  by, 
or  resulted  from,  the  fault  of  the  pilot,  or  of  *the  master  r*Qc»7 
and  crew  of  the  brig,  either  from  want  of  keeping  a  ^ 
sufficient  look-out  or  from  mismanagement  of  the  vessel. 

The  direct  and  immediate  consequence  of  the  collision  was 
that  a  lien  was  created  on  the  brig,  in  favor  of  the  owners 
of  the  Virginian,  and  of  the  owners  of  the  cargo  on  board  of 
her,  to  the  extent  of  the  value  of  the  schooner,  and  of  the 
cargo  that  was  destroyed  by  the  disaster,  and  the  plaintiff  is 
entitled  to  recover  from  the  underwriters,  not  only  the  cost 
of  the  actual  repairs  of  the  injury  done  to  the  brig,  but  also 
the  several  sums  that  her  owners  have  actually  and  in  good 
faith  paid  to  the  owners  of  the  schooner,  and  of  the  cargo 
lost  with  her,  in  order  to  discharge  their  vessel  from  the 
liens  created  by  the  said  collision ;  that  the  plaintiff  is  also 
entitled  to  recover  from  the  underwriters  on  the  brig  the 
actual  expenses  and  costs,  including  reasonable  advocate's 
fees,  necessarily  incurred  in  the  defence  of  the  brig  from  the 
aforesaid  claim. 
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The  policy  of  insurance,  in  this  case,  is  subscribed  for 
$8,000,  the  vessel  being  vdued  therein  at  $16,000;  it  was 
therefore  an  insurance  upon  one  half  of  the  vessel,  and  the 
defendants  are  consequently  liable  for  one  half  only  of  the 
loss  and  damage  sustained  by  the  assured  in  consequence  of 
the  said  collision,  which  the  jury  shall  find,  upon  the  evidence, 
was  actually  and  properly  paid  by  the  owners  of  the  Emily, 
in  order  to  relieve  their  vessel. 

The  counsel  for  the  defendant  then  and  there  excepted  to 
said  charge,  so  far  as  the  same  differed  from,  or  did  not  con- 
form to,  the  instructions  prayed  for  by  him,  as  above. 

The  jury  thereupon  rendered  a  verdict  for  the  plaintiff,  for 
four  thousand  five  hundred  and  thirty-six  dollars  and  thirty- 
four  cents  damages,  and  six  cents  costs. 

And  because  the  said  several  matters  so  offered  and  given 
in  evidence,  and  insisted  upon  by  the  defendants  aforesaid, 
and  the  charge  of  the  said  Judge,  and  the  said  exceptions 
taken  to  the  same,  do  not  appear  by  the  record  of  the  ver- 
dict aforesaid,  the  said  defendants  have  caused  the  same  to 
be  written  on  this  bill  of  exceptions,  to  be  annexed  to  such 
record,  and  have  prayed  the  said  Judge  to  set  his  hand  and 
seal  to  the  same.  Whereupon  the  Hon.  Samuel  Nelson,  the 
associate  Justice  before  whom  the  said  issues  were  tried,  and 
said  exceptions  taken,  and  one  of  the  judges  of  said  Circuit 
Court,  hath  hereto  set  his  hand  and  seal,  this  twenty-eighth 
day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-one. 

Upon  this  bill  of  exceptions,  and  the  judgment  of  the  court 
upon  the  demurrers,  the  case  came  up  to  this  court. 

It  was  argued  by  Mr.  A.  Hamilton^  Jr.^  for  the  plaintiffs  in 
♦Q^fti  *error,  and  Mr.  BuUer^  with  whom  was  Mr.  Cutting^ 
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The  points  made  on  the  part  of  the  plaintiff  in  error  were 
the  following. 

I.  The  general  objection  to  the  recovery  of  the  plaintiff  is, 
that  it  is  apparent,  on  the  face  of  the  declaration,  that  the 
loss  that  is  claimed  was  not  occasioned  by  a  peril  insured 
against;  but  is  to  be  attributed  solely  to  the  gross  negli- 
gence of  the  agents  of  the  assured.  Hence  the  loss  is  either 
an  exception  from  the  terms  of  the  policy,  or  is  not  covered 
by  them  at  all.  Emerigon,  vol.  1,  p.  429,  (Ed.  1827,  829, 
846) ;  Tanner  v.  Bennett,  1  Ry.  &  M.,  182 ;  Surdet  v.  Hall, 
4  Bing.,  607  ;  2  Arnold,  755,  t70,  777,  cases  cited. 

II.  The  rule  ^^  causa  proxima  non  remota  speetatur,"  in  its 
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proper  application,  relieves  the  defendant  from  all  liability, 
since  the  proximate  cause  here  was,  according  to  the  decree 
of  the  District  and  Circuit  Courts,  '*  the  fault  of  the  Emily." 
The  collision,  by  itself,  did  not  create  the  liability  to  pay. 
The  want  of  skill,  care,  and  vigilance  on  the  part  of  the  mas- 
ter and  crew  of  the  Emily  was  to  be  superadded  to  the  colli- 
sion. Paddock  V.  Franklin  Lis  Co.^  11  Pick.  (Mass.),  227; 
American  Ins.  Co.  v.  Ogden^  20  Wend.  (N.  Y.),  287 ;  Star- 
buck  V.  New  England  Marine  Ins.  Co.^  19  Pick.  (Mass.), 
198 ;  Robinson  v.  Jones^  8  Mass.,  586. 

III.  If,  then,  the  negligence  and  fault  of  the  assured,  and 
not  the  collision,  were  the  proximate  cause  of  the  loss,  such 
fault  and  negligence,  in  this  case,  (without  which  the  decree 
would  not  have  been  made,)  should  certainly  excuse  the  un- 
derwriters. Hazard  v.  New  England  Ins.  Co.^  1  Sumn.,  218 ; 
8  Kent,  5th  ed.,  p.  176,  n.  a.,  871,  378 ;  Copeland  v.  New  Eng- 
land Ins.  Co.^  2  Mete.  (Mass.),  432 ;  Cleveland  v.  Union  Ins. 
Co.^  8  Mass.,  308;  Bradhurst  v.  Col.  Ins.  Co.^  9  Johns.  (N.  Y.), 
17-21 ;  Potter  v.  Suffolk  Ins.  Co.,  2  Sumn.,  197 ;  Galbraith 
V.  Grade,  1  Wash.  C.  C,  219. 

IV.  But  even  if  the  insurer  is  liable  for  the  amount  of  the 
decree  against  the  Emily,  for  the  loss  of  the  schooner,  it  does 
not  follow  that  he  is  also  liable  for  the  loss  of  the  cargo  on 
board  the  schooner.  No  case  has  yet  carried  the  liability  of 
the  underwriter  to  this  extent. 

The  points  made  by  the  counsel  for  the  defendant  in  error 
were  the  following. 

I.  The  underwriters  are  responsible  for  losses  by  any  of 
the  perils  insured  against,  although  such  losses  may  have 
been  occasioned  by,  or  have  resulted  from,  the  negligence 
or  fault  of  the  master  or  crew.  If  the  assured  has  pro- 
vided a  seaworthy  ^vessel,  with  a  skilful  master  and  a  r«QCQ 
sufficient  and  competent  crew,  the  underwriter  takes  '■ 
the  risks  of  navigation,  and  of  the  perils  insured  against, 
although  caused  by  the  negligence,  carelessness  or  unskilful- 
ness  of  the  master  and  crew.  Peters  v.  Warren  Ins.  Co.,  14 
Pet,  99 ;  Peters  v.  Warren  Ins.  Co.,  8  Sumn.,  889 ;  Waters 
V.  Merchants  Ins.  Co.,  11  Pet.,  218 ;  Columbia  Ins.  Co.  v. 
Lawrence,  10  Pet.,  507 ;  Patapsco  Ins.  Co.  v.  Coulter,  8  Pet., 
222 ;  Sale  v.  Wash.  Ins.  Co.,  2  Story,  176 ;  Smith's  Merc. 
Law  (American  Edit.),  847 ;  Sadler  v.  Dixon,  8  Mees.  &  W., 
896 ;  Dixon  v.  Sadler,  5  Id.,  405 ;  Bush  v.  The  Royal  Ex. 
Ins.  Co.,  2  Barn.  &  Aid.,  73  ;  Walker  v.  Maitland,  5  Id.,  174 ; 
Bishop  V.  Pentland,  7  Bam.  &  C,  219;  Shore  v.  BentaU, 
7  Id.,  798,  n. ;  Henderson  v.   Western  Mar.  Sr  F.  Ins.  Oo^ 
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10  Rob.  (La.),  164 ;  Copeland  v.  K  Eng.  Mar.  Ins.  Co.,  2 
Mete.  (Mass.),  482 ;  Perrins,  AditCr,  v.  Protect.  las.  Co.,  11 
Ohio,  147 ;  Park,  Ins.,  482  (English  Edit,  of  1842,  page  166). 
Qrim  v.  Phenix  Ins.  Co.,  18  Johns.  (N.  Y.),  451,  in  this  country, 
and  Law  v.  Hollingswarth,  7  T.  R.,  156,  in  England,  and  other 
cases  decided  about  the  same  time,  are  not  correct  in  principle, 
are  now  generally  disapproved  of,  and  are  substantially  over- 
ruled.    Opinion  of  Betts,  J.,  in  this  case,  1  Blatch.,  251. 

II.  A  loss  by  collision  is  one  of  the  perils  insured  against, 
as  much  so  as  loss  by  fire,  stranding,  capture,  &c.  If  it  occurs 
without  fault  on  the  part  of  the  insured  vessel,  it  is  conceded 
that  the  underwriters  are  bound  to  indemnify  the  assured 
against  loss :  and,  upon  principle  and  authority,  the  insurers 
are  equally  liable  if  the  collision  happens  through  the  fault, 
mistake,  error  of  judgment,  or  carelessness  of  the  vessel  in- 
sured. Peters  v.  Warren  Ins.  Co.,  14  Pet.,  99;  s.  c,  8 
Sumn.,  889;  Hale  v.  Washington  Ins.  Co.,  2  Story,  176;  1 
Phill.  Ins.,  636. 

III.  The  direct  and  immediate  consequence  of  the  collision 
was  that,  eo  instanti,  a  charge,  encumbrance  or  lien  was 
created  on  the  ship  to  the  extent  of  the  injury  done  to  the 
Virginian  and  cargo.  This  charge  caused  the  necessity  of  an 
expenditure  by  the  assured,  without  which  he  could  not 
extricate  nor  repossess  himself  of  his  vessel.  This  loss  is  as 
direct  a  consequence  of  the  collision  as  if  the  Emily  had  been 
injured  so  as  to  have  required  repaira  by  carpenters  to  the 
same  amount. 

IV.  The  underwriters  are  liable  not  only  for  the  amount 
of  the  lien  or  charge  that  was  created  in  favor  of  the  owners 
of  the  Virginian,  but  also  for  the  lien  or  charge  created  by 
the  destruction  of  the  cargo,  and  for  which  the  Emily  was 
specifically  liable  in  rem. 

V.  The  defendants  are  responsible  for  all  the  costs,  charges, 
*^601  **"^  expenses,  fairly  and  reasonably  incurred  by  the 

->  plaintiff  below,  in  defending  the  vessel  from  the  claims 
made  against  her ;  this  is  necessary  to  afford  him  a  full  in- 
demnity ;  and  the  clause  in  the  policy,  rendering  it  proper 
and  necessary  to  sue  for  labor  and  travel  in  and  about  the 
defence,  safeguard  and  recovery  of  the  vessel,  contemplates 
and  provides  for  it.  See  2  Phillips  on  Ins.,  509,  749,  464 ;  1 
Id.,  693.  Hastie  v.  De  Peyster,  3  Cai.  (N.  Y.),  190— a  case 
of  reinsurance ;  suit  against  the  first  insurer  defended,  and  a 
recovery  with  costs — principal  opinion  by  Kent,  C.  J. :  "  Such 
charges  are  allowed,  as  composing  part  of  a  claim  for  indem- 
nity. Per  Livingston,  J. :  Plaintiffs  gave  notice  to  de- 
fendants, who  took  no  steps  to  prevent  the  progress  of  the 
884 


DECEMBER  TERM,   1652.  860 

G«nenil  Mutual  Insurance  Company  v.  Sherwood. 

suit  to  judffmeut ;  all  the  costs  of  that  suit,  both  plaintiffs' 
and  defenaants',  are  a  proper  charge  in  this:  **not  pre- 
tended that  its  defence  was  unnecessary  or  improper."  1 
Story,  458 ;  Hale  v.  Wash.  Ins.  Co.,  2  Story,  176 ;  Peters  v. 
Warren  Ins.  Co.,  14  Pet.,  99  (p.  100,  near  the  foot).  "  Ex- 
penses of  defending  the  suit"  for  a  collision,  included  in 
the  adjustment.  Watson  v.  Marine  Ins.  Co.,  7  Johns.  (N. 
Y.),  67 — a  case  of  capture  and  recovery  for  a  total  loss, 
and  also  expenses  of  the  captain  in  endeavoring  to  obtain 
the  release  and  restoration  of  the  ship;  travelling,  board, 
wages,  and  1,105  livres  left  in  the  hands  of  thQ  consignees, 
to  prosecute  an  appeal  to  the  Council  of  State ;  items  were 
snbject  to  opinion  of  court ;  another  charge  was  deducted ; 
the  above  allowed.  Jumel  v.  Marine  his.  Co.,  7  Johns. 
(N.  Y.),  412,  426 — case  of  capture,  condemnation,  appeal, 
compromise,  sale ;  purchase  by  master ;  held  master  not 
bound  by  appeal ;  only  to  act  in  good  faith  and  sound  dis- 
cretion, &c.  Gardere  v.  Columbia  Ins.  Co.^  7  Johns.  (N.  Y.), 
514  (same  principles).  Francis  v.  Ocean  Ins.  Co.^  6  Cow. 
(N.  Y.),  404,  affirmed,  2  Wend.  (N.  Y.),  64— seizure  as  for 
illicit  trade — ^irregular  condemnation  and  sale,  no  defence  by 
master,  &c.  Expense  incurred  in  prosecuting  a  claim  for 
the  proceeds  of  the  ship.  Held,  "  entitled  to  recover  all  the 
expense  fairly  incurred  in  obtaining  a  restoration  of  the  pro- 
ceeds of  the  vessel."  Bridge  v.  Niagara  Ins.  Co.,  I  Hall 
(N.  Y.),  423 — salvage  expenses,  including  costs  of  legal  pro- 
ceedings to  ascertain  validity  and  amount  of  salvage  claims, 
storage  of  cargo,  bottomry  expenses,  protests,  surveys,  wages 
and  provisions,  whilst  seeking  a  port  of  refitting,  and  many 
other  instances  of  charges  and  expenses,  resulting  from  and 
incident  to  losses  by  perils  insured  against.  9  Wend.  (N.  Y.), 
416,  Ricket  v.  Snyder. — In  an  action  for  breach  of  covenant 
of  seisin,  the  plaintiff  is  entitled  to  recover  counsel  fees  as 
well  as  taxable  costs  incurred  in  defending  the  premises. 
The  covenant  of  seisin  is  one  of  indemnity.  2  Phill.  Ins., 
464,  509,  749.  1  Id.,  693.— The  defence  in  the  District  Court, 
and  *on  appeal  in  the  Circuit  Court,  of  the  libel,  by  the  r#Q(^i 
owners  of  the  Virginian,  (owners  also  of  some  of  the  •■ 
cargo,)  and  the  decisions  thereon,  justified  the  plaintiff  in 
compromising  the  other  claims  without  litigation.  By  such 
compromises  he  greatly  diminished  the  sum  for  which  the 
defendants  were  liable.  He  was  entitled  to  recover  if  he  had 
paid  the  amounts  without  litigation.  Hale  v.  WashiTigton 
Ins.  Co.,  2  Story,  176. 

Mr.  Justice  CURTIS  deliTered  the  opinion  of  the  court. 
Vol.  XIV.— 26  886 
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This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  action  was  assumpsit  on  a  time  policy  of  insurance, 
subscribed  by  the  plaintiff  in  error,  upon  the  brig  Emily, 
during  one  year  from  the  seventeenth  day  of  October,  1843,  for 
the  sum  of  eight  thousand  dollars,  the  vessel  being  valued  at 
the  sum  of  sixteen  thousand  dollars.  The  policy,  described 
in  the  declaration,  assumed  to  insure  against  the  usual  sea 
perils,  among  which  is  barratry  of  the  master  and  mariners. 
The  declaration  avei*s,  that  during  the  prosecution  of  a  voy- 
age, within  the  policy,  while  on  the  hi^h  seas,  and  near  the 
entrance  of  the  harbor  of  the  city  of  New  York,  by  and 
through  the  want  of  a  proper  look-out,  by  the  mate  of  the 
said  brig,  and,  by  and  through  the  erroneous  order  of  the 
chief  mate,  who  was  stationed  on  the  top-gallant  forecastle  of 
the  said  brig,  who  saw  the  schooner,  hereinafter  named,  and 
cried  out  to  the  man  at  the  wheel,  "helm  hard  down — ^luflf" 
— whereas,  he  ought  not  to  have  given  the  said  order ;  and,  by 
and  through  the  negligence  and  fault  of  the  said  brig  Emily, 
the  said  brig  ran  into  a  schooner  called  the  Virginian,  and  so 
injured  her  that  she  sank,  whereby  the  said  brig  Emily  became 
liable  to  the  owners  of  the  said  schooner  and  her  cargo,  to 
make  good  their  damages ;  which  liability  was  a  charge  and 
encumbrance  on  the  said  brig.  The  declaration  then  pro- 
ceeds to  aver,  that  the  brig  was  libelled  by  the  owners  of 
the  schooner  and  her  cargo,  in  the  District  Court  of  the 
United  States ;  that  a  decree  was  there  made,  whereby  it  was 
adjudged,  "That  the  collision  in  the  pleadings  mentioned, 
and  the  damages  and  loss  incurred  by  the  libellants,  in  conse- 
quence thereof,  occurred  by  the  negligence  or  fault  of  the 
said  brig,  and  that  the  libellants  were  entitled  to  recover 
their  damages  by  them  sustained  thereby ;  '^  that  the  same 
having  been  assessed,  a  decree  therefor  was  made  by  the  Dis- 
trict Court,  which,  on  appeal,  was  affirmed  by  the  Circuit 
Court,  which  found,  "  That  the  hands,  on  board  the  Emily, 
failed  to  keep  a  proper  look-out,  and,  that  the  said  brig  might 
have  avoided  the  collision,  by  the  use  of  proper  caution,  stoll, 
and  vigilance."    The  declaration  further  avers  that  the  plain- 

*3621  *^^  ^^^  P*^^  divers  sums  *of  money,  to  satisfy  this  de- 
^  cree  and  the  expenses  of  making  the  defence,  amount- 
ing to  the  sum  of  eight  thousand  dollars. 

This  statement  of  the  substance  of  the  declaration  presents 
the  question  which  has  been  here  argued,  and  sufficiently 
shows  how  it  arose ;  for,  although  there  was  a  demurrer  to 
the  first  two  counts  in  the  declaration,  and  a  trial  upon  the 
general  issue  pleaded  to  the  other  counts,  and  a  bill  of 
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exceptions  taken  to  the  ruling  at  the  trial,  yet  the  same  ques- 
tion is  presented  by  each  mode  of  trial,  ana  that  question  is, 
whether,  under  a  policy  insuring  against  the  usual  perils, 
including  barratry,  the  underwriters  are  liable  to  repay  to  the 
insured,  damages  paid  by  him  to  the  owners  of  another  ves- 
sel and  cargo,  suffered  in  a  collision  occasioned  by  the  negli- 
gence of  the  master  or  mariners  of  the  vessel  insured. 

The  great  and  increasing  internal  navigation  of  the  United 
States,  carried  on  over  long  distances,  through  the  channels 
of  rivers  and  other  comparatively  narrow  waters,  where  the 
danger  of  collisions,  and  the  frequency  of  their  occurrence, 
are  much  greater  than  on  maritime  voyages,  renders  the 
respective  rights  of  underwriters  and  insured,  growing  out  of 
such  occurrences,  of  more  moment  in  this  than  in  any  other 
civilized  country ;  and  the  court  has  considered  the  inquiry 
presented  by  this  case,  with  the  care  which  its  difficulty  and 
its  importance  demand. 

In  examining,  for  the  first  time,  any  question  under  a 
policy  of  insurance,  it  is  necessary  to  ascertain  whether  the 
contract  has  received  a  practical  construction,  by  merchants 
and  underwriters ;  not  through  any  partial  or  local  usages, 
but  by  the  general  consent  of  the  mercantile  world.  Such  a 
practical  construction,  when  clearly  apparent,  is  of  great 
weight,  not  only  because  the  parties  to  the  policy  may  be 
presumed  to  have  contracted  in  reference  to  it,  but  because 
such  a  practice  is  very  high  evidence  of  the  general  conven- 
ience and  substantial  equity  of  it,  as  a  rule.  This  is  true  of 
most  commercial  contracts;  but  it  is  especially  true  of  a 
policy  of  insurance,  which  has  been  often  declared  to  be  an 
"obscure,  incoherent,  and  very  strange  instrument,"  and, 
"generally  more  informal  than  any  other  brought  into  a 
court  of  justice : "  (Per  BuUer,  J,,  4  T.  R.,  210 ;  Mansfield, 
C.  J.,  4  Taunt.,  880;  Marshal,  C.  J.,  6  Cranch,  45;  Lord 
Mansfield,  1  Burr,  847) ;  but  which,  notwithstanding  the 
number  and  variety  of  the  interests  which  it  embraces,  and 
of  the  events  by  which  it  is  affected,  has  been  reduced  to 
much  certainty,  by  the  long  practice  of  acute  and  well- 
informed  men  in  commercial  countries ;  by  the  decisions  of 
courts  in  America  and  in  England,  and  by  able  writers  on  the 
subject,  in  this  and  other  countries. 

And  it  should  not  be  forgotten,  that,  not  only  in  the 
•introduction  of  this  branch  of  law  into  England,  by  r«Q/>Q 
Lord  Mansfield,  but  in  its  progress  since,  both  there  L  "^^"^ 
and  here,  a  constant  reference  has  been  had  to  the  usage  of 
merchants,  and  the  science  of  insurance  law  has  been  made 
and  kept  a  practical  and  convenient  system,  by  avoiding 
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subtle  aud  refined  reasoning,  however  logical  it  may  seem  to 
be,  and  looking  for  safe  practical  rules. 

Now,  although  cases  like  the  present  must  have  very  fre- 
quently occurred,  we  are  not  aware  of  any  evidence,  that 
underwriters  have  paid  such  claims,  or  that,  down  to  the 
time  when  one  somewhat  resembling  it  was  rejected  by  the 
Court  of  King's  Bench,  in  De  Vaux  v.  Salvador^  (5  Ad.  and 
£11.,)  decided  in  1836,  such  a  claim  was  ever  made.  And 
we  believe  that,  if  skilful  merchants,  or  underwriters,  or  law- 
yers, accustomed  to  the  practice  of  the  commercial  law,  had 
been  asked  whether  the  insurers  on  one  vessel  were  liable  for 
damage  done  to  another  vessel,  not  insured  by  the  policy, 
by  a  collision  occasioned  by  the  negligence  of  those  on  board 
the  vessel  insured,  they  would,  down  to  a  very  recent  period, 
have  answered,  unhesitatingly,  in  the  negative. 

As  we  shall  presently  show,  such,  for  a  long  time,  was  the 
opinion  of  the  writers  on  insurance,  on  the  continent  of 
Europe,  and  in  England  and  America.  And  this,  alone, 
would  be  strong  proof  of  the  general  understanding  and 
practice  of  those  connected  with  this  subject. 

But,  although  this  practical  interpretation  of  the  contract 
is  entitled  to  much  weight,  we  do  not  consider  it  perfectly 
decisive.  It  may  be,  that,  by  applying  to  the  case  the  settled 
principles  of  the  law  of  insurance,  the  loss  is  within  the 
policy ;  and,  that  it  has  not  heretofore  been  found  to  be  so, 
because  an  exact  attention  has  not  been  given  to  to  the  pre- 
cise question.  Or,  it  may  be,  that  the  weight  of  recent 
authority,  and  the  propriety  of  rendering  the  commercial  law 
as  uniform  as  its  necessities,  should  constrain  us  to  adopt  the 
rule  contended  for  by  the  defendant  in  error.  And,  there- 
fore, we  proceed  to  examine  the  principles  and  authorities, 
bearing  on  this  question. 

Upon  principle,  the  true  inquiries  are,  what  was  the  loss, 
and  what  was  its  cause  ? 

The  loss  was  the  existence  of  a  lien  on  the  vessel  insured, 
securing  a  valid  claim  for  damages,  and  the  consequent  dimi- 
nution of  the  value  of  that  vessel.  In  other  words,  by  oper- 
ation of  law,  the  owners  of  the  Virginian  obtained  a  Uen  on 
the  vessel  insured,  as  security  for  the  payment  of  damages, 
due  to  them  for  a  marine  tort,  whereby  their  property  was 
injured. 

What  was  the  cause  of  this  loss  ?  We  think  it  is  correctly 
stated  by  this  court,  in  the  case  of  the  Paragon^  14  Pet.,  109. 

*3641    ^      ^^^  ^^^^'  ^^  ^^  ^^^^ '  ^'  ^^  ^^^  common  case  of 
-■   an  action  for  damages  for  a  tort  done  by  the  defend- 
ant, no  one  is  accustomed  to  call  the  verdict  of  the  jury  and 
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the  judgment  of  the  court  thereon,  the  aiuse  of  the  loss 
to  the  defendant.  It  is  properly  attributable  to  the  original 
tort,  which  gave  the  right  to  damages  consequent  thereon." 
The  cases  there  spoken  of,  were  claims  iri  peraonani.  But 
the  language  was  used  to  illustrate  the  inquiry,  what  should 
be  deemed  the  cause  of  a  loss  by  a  claim  in  rem^  and  is  strictly 
applicable  to  such  a  claim.  Whether  the  owners  of  the  Vir- 
ginian would  proceed  in  rem  or  in  personam^  was  at  their 
election.  It  affected  only  their  remedy.  Their  right,  and 
the  grounds  on  which  it  rested,  and  the  extent  of  the  de- 
fendant's liability,  and  its  causes,  were  the  same  in  both 
modes  of  proceeding.  And,  in  both,  the  cause  of  the  loss  of 
the  defendant  would  be  the  negligence  of  his  servants, 
amounting  to  a  tort.  The  loss  consisting  in  a  valid  claim  on 
the  vessel  insured,  we  must  look  for  the  cause  of  the  loss  in 
the  cause  of  the  claim,  and  this  is  expressly  averred  by  the 
declaration  to  have  been  the  negligence  of  the  servants  of 
the  assured.  From  the  nature  of  the  case,  it  was  absolutely 
necessary  to  make  such  an  averment.  If  the  declaration  had 
stated  simply  a  collision,  and  that  the  plaintiff  had  paid  the 
damages  suffered  by  the  Virginian  and  her  cargo,  it  would 
clearly  have  been  bad  on  demurrer ;  because,  although  it 
would  show  a  loss,  it  would  state  no  cause  of  that  loss.  It  is 
only  by  adding  the  fact,  that  the  damage  done  to  the  Vir- 
ginian was  caused  by  negligence,  that  is,  by  stating  the  cause 
of  damage,  that  the  cause  of  payment  appears,  and,  when  it 
appears,  it  is  seen  to  be  the  negligence  of  the  servants  of  the 
assured. 

We  know  of  no  principle  of  insurance  law  which  prevents 
us  from  looking  for  this  sole  operative  cause,  or  requires  us 
to  stop  short  of  it,  in  applying  the  maxim  causa  praxima  nan 
remota  spectatur.  The  argument  is,  that  collision,  being  a 
peril  of  the  sea,  the  negligence  which  caused  that  peril  to 
occur  is  not  to  be  inquired  into ;  it  lies  behind  the  peril,  and 
is  too  remote.  This  is  true  when  the  loss  was  inflicted  by 
collision,  or  was  by  law  a  necessary  consequence  of  it.  The 
underwriter  cannot  set  up  the  negligence  of  the  servants  of 
the  assured  as  a  defence.  But  in  tUs  case  he  does  not  seek 
to  go  behind  the  cause  of  loss,  and  defend  himself  by  show- 
ing this  cause  was  produced  by  negligence.  The  insured 
himself  goes  behind  the  collision,  and  shows,  as  the  sole  rea- 
son why  he  has  paid  the  money,  that  the  negligence  of  his 
servants  compelled  him  to  pay  it.  It  is  true  that  an  expense, 
attached  by  the  law  maritime  to  the  subject  insured,  solely 
as  a  consequence  of  a  peril,  may  be  considered  as  proximately 
caused  by  that  peril.     But  where  the  expense  is  attached 
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*36^1  *^  ^^®  vessel  insured,  not  solely  in  consequence  of  a 
J  peril,  but  in  consequence  of  the  misconduct  of  the 
servanto  of  the  assured,  the  peril  per  se  is  not  the  efficient 
cause  of  the  loss,  and  cannot,  in  any  just  sense,  be  considered 
its  proximate  cause.  In  such  a  case  the  real'  cause  is  the 
negligence,  and  unless  the  policy  can  be  so  interpreted  as  to 
insure  against  all  losses  directly  referable  to  the  negligence 
of  the  master  and  mariners,  such  a  loss  is  not  covered  by  the 
policy.  We  are  of  opinion  the  policy  cannot  be  so  construed. 
When  a  peril  of  the  sea  is  the  proximate  cause  of  a  loss,  the 
negligence  which  caused  that  peril  is  not  inquired  into ;  not 
because  the  underwriter  has  taken  upon  himself  all  risks 
arising  from  negligence,  but  because  he  has  assumed  to  in- 
demnify the  insured  against  losses  from  particular  perils,  and 
the  assured  has  not  warranted  that  his  servants  will  use  due 
care  to  avoid  them. 

These  views  are  sustained  by  many  authorities.  Mr.  Ar- 
nould,  in  his  valuable  Treatise  on  Insurance,  (vol.  2,  775,) 
lays  down  the  correct  rule:  "Where  the  loss  is  not  proxi- 
mately caused  by  the  perils  of  the  sea,  but  is  directly  refer- 
able to  the  negligence  or  misconduct  of  the  master  or  other 
agents  of  the  assured,  not  amounting  to  barratry,  there  seems 
little  doubt  that  the  underwriters  would  be  thereby  dis- 
charged." To  this  rule  must  be  referred  that  class  of  cases, 
in  which  the  misconduct  of  the  master  or  mariners  has  either 
aggravated  the  consequences  of  a  peril  insured  against,  or 
been  of  itself  the  efficient  cause  of  the  whole  loss.  Thus,  if 
damage  be  done  by  a  peril  insured  against,  and  the  master 
neglects  to  repair  that  damage,  and  in  consequence  of  the 
want  of  such  repairs,  the  vessel  is  lost,  the  neglect  to  make 
repairs,  and  not  the  sea  damage,  has  been  treated  as  the 
proximate  cause  of  the  loss.  In  the  case  of  Copeland  v.  The 
N.  E.  Marine  Ins.  Co,  (2  Mete.  (Mass.),  482,)  Mr.  Chief  Jus- 
tice Shaw  reviews  many  of  the  cases,  and  states  that  "the 
actual  cause  of  the  loss  is  the  want  of  repair,  for  which  the 
assured  are  responsible,  and  not  the  sea  damage  which  caused 
the  want  of  repair,  for  which  it  is  admitted  the  underwriters 
are  responsible."  And  the  same  principles  were  applied  by 
Mr.  Justice  Story,  in  the  case  of  Hazard  v.  N,  E.  Marine 
Ins.  Co.  (1  Sumn.,  218),  where  the  loss  was  by  worms,  which 
got  access  to  the  vessel  in  consequence  of  her  bottom  being 
injured  by  stranding,  which  injury  the  master  neglected  to 
repair.  So  where  a  vessel  has  been  lost  or  disabled,  and  the 
cargo  saved,  a  loss  caused  by  the  neglect  of  the  master  to 
transship,  or  repair  his  vessel  and  carry  the  cargo,  cannot  be 
recovered.  Schieffelin  v.  N.  Y-  Ins.  Co.^  9  Johns.  (N.  Y.),  21 ; 
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Bradhurft  v.  OoL  Ins.  Co,^  Id.,  17 ;  Am.  Ins.  Co.  v.  Centre^  4 
Wend,  (N.  Y.),  46;  s.  c,  7  Cow.  (N.  Y.),  604;  McGaw  v. 
Ocean  Ins.  Co.^  28  Pick.  (Mass.),  406.  So  where  condemna- 
tion of  a  neutral  ^vessel  was  caused  by  resistance  of  r«Q/«/. 
search ;  Robinson  v.  Jones^  8  Mass.,  686 ;  or  a  loss  arose  *- 
from  the  master's  negligently  leaving  the  ship's  register  on 
shore ;  Cleveland  v.  Union  Ins.  Co.y  8  Mass.,  808.  So  where 
a  vessel  was  burnt  by  the  public  authorities  of  a  place  into 
which  the  master  sailed  with  a  false  bill  of  health,  having  the 
plague  on  board ;  Enierigon,  (by  Meredith,)  348 ;  in  these  and 
many  other  similar  cases,  the  courts,  having  found  the  efficient 
cause  of  the  loss  to  be  some  neglect  of  duty  by  the  master, 
have  held  the  underwriter  discharged.  Yet  it  is  obvious  that 
in  all  such  cases,  one  of  the  perils  insured  against,  fell  on  the 
vessel.  And  they  are  to  be  reconciled  with  the  other  rule, 
that  a  loss  caused  by  a  peril  of  the  sea  is  to  be  borne  by  the 
underwriter,  though  the  master  did  not  use  due  care  to  avoid 
the  peril,  by  bearing  in  mind  that  in  these  cases  it  is  negli- 
gence, and  not  simply  a  peril  of  the  sea,  which  is  the  oper- 
ative cause  of  the  loss.  It  may  sometimes  be  difficult  to  trace 
this  distinction,  and  mistakes  have  doubtless  been  made  in 
applying  it,  but  it  is  one  of  no  small  importance  in  the  law 
of  insurance,  and  cannot  be  disregarded  without  producing 
confusion.  The  two  rules  are  in  themselves  consistent.  In- 
deed, they  are  both  but  applications,  to  different  cases,  of  the 
maxim,  causa  vroxima  non  remota  speetatur.  In  applying  this 
maxim,  in  looKing  for  the  proximate  cause  of  the  loss,  if  it  is 
found  to  be  a  peril  of  the  sea,  we  inquire  no  further ;  we  do 
not  look  for  the  cause  of  that  peril.  But  if  the  peril  of  the 
sea,  which  operated  in  a  given  case,  was  not  of  itself  sufficient 
to  occasion,  and  did  not  in  and  by  itself  occasion  the  loss 
claimed,  if  it  depended  upon  the  cause  of  that  peril  whether 
the  loss  claimed  would  follow  it,  and  therefore  a  particular 
cause  of  the  peril  is  essential  to  be  shown  by  the  assured,  then 
we  must  look  beyond  the  peril  to  its  cause,  to  ascertain  the 
efficient  cause  of  the  loss. 

The  case  at  bar  presents  an  illustration  of  both  rules.  So 
far  as  the  brig  Emily  was  herself  injured  by  the  collision,  the 
cause  of  the  loss  was  the  collision,  which  was  a  peril  insured 
against,  and  the  assured,  showing  that  his  vessel  suffered 
damage  from  that  cause,  makes  a  case,  and  is  entitled  to  re- 
cover. But  he  claims  to  recover  not  only  for  the  damages 
done  to  his  vessel,  which  was  insured,  but  for  damages  done 
to  the  other  vessel,  not  insured.  To  entitle  himself  to  re- 
cover these,  he  must  show  not  only  that  they  were  suffered 
by  a  peril  of  the  sea,  but  that  the  underwrite^r  is  responsible 

891 


SM  SUPREME  COURT. 

General  Mutual  iDSurance  Company  v.  Sherwood. 

for  the  consequences  of  that  peril  falling  on  a  vessel  not  in- 
sured. It  is  this  responsibility  which  is  the  sole  basis  of  his 
claim,  and  to  make  out  this  responsibility  he  does  not  and 
cannot  rest  upon  the  occurrence  of  a  collision ;  this  affords  no 
ground  for  this  claim ;  he  must  show  a  particular  cause  for 
*^^71  ^^^^  collision ;  and  aver  that  by  reason  of  *the  exist- 
-l  ence  of  that  cause,  the  loss  was  suffered  by  him,  and 
so  the  underwriter  became  responsible  for  it. 

This  negligence  is  therefore  the  fact  without  which  the 
loss  would  not  have  been  suffered  by  the  plaintiff,  and  by  its 
operation  the  loss  is  suffered  by  him.  In  the  strictest  sense, 
it  causes  the  loss  to  the  plaintiff.  The  loss  of  the  owners  of 
the  Virginian  was  occasioned  by  a  peril  of  the  sea,  by  which 
their  vessel  was  injured.  But  nothing  connects  the  plaintiff 
with  that  loss,  or  makes  it  his,  except  the  negligence  of  his 
servants.  Of  his  loss  this  negligence  is  the  only  efficient 
cause,  and  in  the  sense  of  the  law  it  is  the  proximate  cause. 

The  ablest  writers  of  the  continent  of  Europe,  on  the  sub- 
ject of  insurance  law,  have  distinctly  declared,  that,  in  case 
of  damage  to  another  vessel  solely  through  the  fault  of  the 
master  or  mariners  of  the  assured  vessel,  the  damage  must  be 
repaired  by  him  who  occasoned  it,  and  the  insurer  is  not  lia- 
ble for  it.  Pothier,  Traits  d' Assurance,  No.  49, 60 ;  Boucher^ 
1500,  1601,  1602 ;  4  Boulay  Paty,  Droit  Maritime,  (Ed.  of 
1823,)  14, 16 ;  Santayra's  Com.,  7,  223  ;  Emerigon,  (by  Mere- 
dith,) 337.  If  the  law  of  England  is  to  be  considered  settled 
by  the  case  of  De  Vaux  v.  ScUvador^  (4  Ad.  &  El.,  420,)  it  is 
clear  such  a  loss  could  not  be  recovered  there.  Mr.  Marshall 
is  evidently  of  opinion  that  unless  the  misconduct  of  the 
master  and  crew  amounted  to  barratry,  the  loss  could  not  be 
recovered.  Marsh,  on  Ins.,  496.  And  Mr.  Phillips  so  states 
in  terms.     1  Phil,  on  Ins.,  636. 

It  has  been  urged  that,  in  the  case  of  the  Paragon,  (^Peters 
V.  Warren  Ins,  Co.^  14  Pet.,  99,)  this  court  adopted  a  rule 
which,  if  applied  to  the  case  at  bar,  would  entitle  the  insured 
to  recover.  But  we  do  not  so  consider  it.  It  was  there  de- 
tennined  that  a  collision  without  fault  was  the  proximate 
cause  of  that  loss.  Indeed,  unless  the  operation  of  law, 
which  fixed  the  lien,  could  be  regarded  as  the  cause  of  that 
loss,  there  was  no  cause  but  the  collision,  and  that  was  a  peril 
insured  against. 

We  are  aware  that  in  the  case  of  ffall  v.  Washington  Ins. 
Co.^  (2  Story,)  Mr.  Justice  Story  took  a  different  view  of  this 
question ;  and  we  are  informed  that  the  Supreme  Court  of 
Massachusetts  has  recently  decided  a  case  in  conformity  with 
his  o{»nion,  which  is  not  yet  in  print,  and  which  we  have  not 
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been  able  to  see.  But  with  great  respect  for  that  reiy  emi- 
nent Judge,  and  for  that  learned  and  able  court,  we  think 
the  rule  we  adopt  is  more  in  conformity  with  sound  prin- 
ciple, as  well  as  with  the  practicfll  interpretation  of  the  con- 
tract by  underwriters  and  merchants ;  and  that  it  is  the  safer 
and  more  expedient  rule. 

We  cannot  doubt  that  the  knowledge  by  owners,  masters, 
and  seamen,  that  underwriters  were  responsible  for  all  the 
damage  done  by  collision  with  other  vessels  through  their 
negligence^  *would  tend  to  relax  their  vigilance  and  r«Q/>o 
materially  enhance  the  perils,  both  to  life  and  prop-  ^ 
erty,  arising  from  this  case. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  render  a  judgment  for 
the  defendants,  on  the  demurrer  to  the  first  two  counts,  and 
award  a  venire  de  novo  to  try  the  general  issue  pleaded  to  the 
other  counts. 

ORDBR. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged, by  this  court,  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed,  with 
costs,  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court,  with  directions  to  enter  a 
judgment  for  the  plaintiflF  in  error,  on  the  demurrer  to  the 
two  first  counts,  and  to  award  a.  ve?iire  facicLs  de  novo^  to  try 
the  general  issue  pleaded  to  the  other  counts. 


Elijah  Pbalb,  Trustee  of  the  Agricultural  Bank 
OP  Mississippi,  Plaintiff  in  error,  v.  Martha 
Phipps,  and  Mary  Bowers,  wife  of  Charles  Rice. 

Two  statutes  of  Mississippi,  one  passed  in  1843,  and  the  other  in  1846,  pro- 
▼ide  that  where  the  charter  of  a  bank  shall  be  declared  forfeited,  a  trus- 
tee shall  be  appointed  to  take  possession  of  its  effects,  and  commissioners 
appointed  to  audit  accounts  against  it. 

Where  these  steps  had  been  taken,  and  the  commissioners  had  refused  tu 
aUow  a  certain  account,  the  Circuit  Court  of  the  United  States  had  no 
right  to  entertain  a  bill  filed  by  the  creditors  to  compel  the  trustee  to  pay 
the  rejected  account.    There  was  a  want  of  jurisdiction.* 

^  Applied.     Taiflor  r,   Carrul,  20    107.    Followed.  Barton  ▼.  Bar6o«r, 
How.,  696;  Green  y.  Creighton,  A  Id.,    14  Otto,  ISl,  138,  139.     Citbd.   Bank 
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The  cases  upon  this  point,  examined.' 

A  claim  by  the  trustee,  in  re-convention,  was  not  a  waiver  of  the  exception  to 
the  jurisdiction.* 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  Uuited  States  for  the  Eastern  District  of 
Louisiana. 

It  will  be  seen,  by  reference  to  4  How.,  225,  that  Charles 
Rice,  and  Mary  his  wife,  and  Martha  Phipps,  recovered,  in 
an  action  of  ejectment  against  the  Agricultural  Bank  of  Mis- 
sissippi, two  undivided  third  parts  of  a  lot  of  ground  in  the 
city  of  Natchez. 

*S691       *'^   May,  1847,  they  sued  out  a  writ  of  habere 
^  facias  possessionem^  and  entered  into  possession  of  the 
property. 

Under  the  laws  of  Mississippi,  the  charter  of  the  bank  be- 
came forfeited,  and  Elijah  Peale  was  appointed  trustee. 

In  April,  1848,  Martha  Phipps,  and  Mary  Bowers,  wife  of 
Charles  Rice,  filed  their  petition  in  the  Circuit  Court  of  the 
United  States,  for  the  Eastern  District  of  Louisiana,  against 
Peale.  They  claimed  rent  of  the  property  from  1839  to  1847, 
damages  for  injuries  done  to  the  property  whilst  in  possession 
of  the  bank,  and  the  costs  to  which  they  had  been  put  by  the 
ejectment.  Peale  filed  exceptions,  and  an  answer.  The 
second  exception,  upon  which  the  judgment  of  this  court 
turned,  was  as  follows. 

2.  Because  the  charter  of  the  Agricultural  Bank  was  de- 
clared forfeited,  and  the  said  bank  put  in  a  course  of  liquida- 
tion as  an  insolvent  corporation,  and  this  defendant  appointed 
trustee,  for  the  purpose  of  collecting  the  assets  thereof,  by 
the  Circuit  Court  of  Adams  County,  in  the  State  of  Missis- 
sippi ;  and  said  trustee  is  not  amenable  to  any  other  court 
than  the  one  that  appointed  him,  and  of  which  he  is  the  offi- 
cer ;  and  this  court  has  no  jurisdiction  whatever  of  him  in  his 
said  capacity. 

The  following  agreement  of  counsel  was  filed  in  the  case. 

It  is  agreed  between  the  parties  in  the  above-named  suit,  by 
Prentiss  and  Finney,  attorneys  for  the  plaintiflFs,  and  Robert 
Mott,  attorney  for  the  defendant,  that  the  following  facts  shall 
be  admitted  upon  the  trial  of  the  cause,  and  the  same  are 
hereby  admitted : 

1.  That  the  President,  Directors,  and  Company  of  the 

of  Tennessee  y.  Horn,  17  How.,  161 ;  and  cases  cited  in  note  to  Willtatiis  y. 

PuUiam  r.  Osborne,  Id.,  476.  Benedict,  8  Id.,  107. 

^  See  also  cases  cited  in  note  to  'Cited.  Walker y. Flint, 2 McCrnry, 

WinDoU  y.  Sampson,  ante,  *52;  and  343.      Compare  Sheppard  t.  Graves, 

comMre  Shelbu  ▼.  Bacon,  10  How.,  66,  post,  *606. 
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Agricultural  Bank  of  Mississippi,  were  in  possession  of  the 
City  Hotel,  being  the  premises,  the  mesne  profits  of  which  are 
sued  for  on  the  1st  day  of  December,  1889. 

2.  It  is  admitted,  that  the  said  hotel  and  furniture  rented, 
from  said  1st  day  of  December,  1889,  until  Ist  November, 
1842,  for  the  sum  of  six  thousand  dollars  per  annum,  and 
from  said  Ist  November,  1842,  until  plaintiflfo  took  possession 
at  the  rate  of  four  thousand  dollars  per  annum,  and  that  said 
rates  shall  be  considered  as  the  fair  annual  rent  of  said  prop- 
erty during  said  periods. 

3.  It  is  admitted,  that  the  charter  of  the  Agricultural 
Bank  has  been  adjudged  forfeited  under  the  laws  of  Missis- 
sippi, and  that  the  defendant,  Elijah  Peale,  is  the  trustee 
appointed  under,  and  by  virtue  of  said  laws,  to  represent  the 
said  corporation. 

4.  It  is  admitted,  that  the  claim  sued  on,  was,  before  the 
commencement  of  this  suit,  presented  to  the  commissioners 
appointed  in  Mississippi,  to  audit  and  allow  claims  against 
said  bank,  to  wit,  to  J.  A.  Van  Dalsen  and  C.  L.  Dubuisson, 
and  they  were  ^requested  to  audit  and  allow  the  same,  r«Q7o 
but  that  they  refused  to  audit,  allow,  or  in  any  way  *- 
recognize  the  same. 

5.  It  is  admitted,  that  the  claim  sued  on,  was,  before  the 
commencement  of  this  suit,  presented  to  the  defendant,  as 
trustee  of  said  Agricultural  Bank,  and  he  was  requested  to 
allow  the  same  as  a  just  and  valid  claim  against  said  bank ; 
but  that  said  defendant,  as  trustee  as  aforesaid,  refused  to 
admit,  recognize,  or  allow  said  claim,  or  any  part  thereof. 

6.  It  is  admitted,  that  the  fees  of  counsel  employed  by  the 
plaintiffs  in  the  prosecution  of  the  suit  of  ejectment  against 
the  Agricultural  Bank,  for  the  recovery  of  said  City  Hotel, 
in  the  Circuit  Court  and  Supreme  Court  of  the  United  States, 
exceeded  in  value  the  sum  of  two  thousand  dollars,  and 
that  said  sum  of  $2000  would  be  a  reasonable  fee  for  the 
conduct  of  said  suit  from  its  commencement  to  its  termi- 
nation. 

It  is  admitted,  that  the  furniture  of  house,  &c.,  on  the 
premises,  formed  part  of  the  rent  in  the  proportion  of  one 
fourth  to  three  fourths  thereof. 

It  is  admitted,  that  the  charter  of  the  bank  was  declared 
forfeited  by  law,  and  the  assets  of  the  bank  put  in  the  posses- 
sion of  the  defendant,  who  still  holds  the  same  as  trustee  or 
representative.  Ro.  Mott,  Attorney. 

Pbbntiss  &  Finney,  For  Plahitiffs. 

It  is  further  admitted,  that  the  Agricultural  Bank  had 
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stopped  specie  payments  previous  to  the  time  of  the  forfeitore 
of  the  charter,  and  did  not  afterwards  resume. 

Peentiss  &  Finney,  Plaintiffs'  Attorneys. 

In  January,  1849,  the  cause  came  on  to  be  heard,  when  the 
Circuit  Court  decreed,  that  the  plaintiffs  do  recover  from 
Peale  the  sum  of  $20,058,  with  interest  at  5  per  cent,  until 
paid ;  and  that  they  should  have  execution  upon  the  assets  of 
the  bank,  which  were  then,  or  might  be  thereafter,  in  the 
hands  of  the  trustee. 

From  this  decree,  Peale  appealed  and  brought  the  case  up 
to  this  court. 

It  was  argued  by  Mr.  Lawrence^  for  the  plaintiff  in  error, 
and  Mr.  Taylor^  for  the  defendants  in  error. 

Only  that  point  will  be  mentioned  upon  which  the  judgment 
of  this  court  turned. 

Mr.  Lawrence  contended,  for  the  plaintiff  in  error,  that  the 
action  against  Peale,  who  was  a  mere  officer  of  the  Adams 
County  Court,  Mississippi,  for  the  purpose  of  collecting  the 
assets  of  a  bank  in  course  of  liquidation,  could  not  be  main- 
tained in  the  United  States  Circuit  Court  for  Louisiana.  If 
i^onn  -^  the  ^plaintiff  wished  to  bring  suit,  independent  of  the 
-»  proceedings  in  the  Adams  County  Court,  the  suit 
should  have  been  brought  against  the  corporation  in  its  cor- 
porate name.  Hutch.  Dig.,  §  10,  11,  act  1840,  p.  326;  §  8, 
act  1843,  p.  328 ;  act  February  28,  1846,  p.  382 ;  6  How. 
(Miss.),  674. 

Mr.  Taylor^  for  the  defendants  in  error. 

The  second  ground  of  exception  is  partly  based  upon  the 
assumption  that  the  affairs  of  the  Agricultural  Bank  were 
administered  by  the  trustee  Peale,  because  of  the  declared 
insolvency  of  the  bank.  This  is  neither  admitted,  nor  proved 
to  be  true ;  and,  in  fact,  the  affairs  of  the  bank  were  taken 
from  the  management  of  her  own  ofiioers,  because  those  offi- 
cers had  violated  the  laws  of  its  existence,  whereby  it  ceased 
to  exist.  But  it  does  not  follow,  ix&  a  necessary  consequence, 
that  because  the  charter  of  the  bank  was  declared,  by  the 
Circuit  Court  of  Adams  County,  to  have  been  forfeited,  or 
because  its  affairs  were  put  in  liquidation  by  the  order  of  that 
court,  or  because  Mr.  Peale  was  appointed  trustee  by  tliat 
court,  no  court  but  the  Circuit  Court  of  Adams  County  cau 
entertain  jurisdiction  of  a  suit  against  him,  as  trustee.  An 
administrator  or  executor  is  appointed  to  represent  the  estate 
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of  a  person  deceased,  after  the  Probate  Court  has  found  or 
adjudged  the  fact  of  his  death,  and  put  his  affairs  into  a  course 
of  liquidation  in  the  same  manner.  Such  executors  are  liable 
to  be  sued  in  any  court  whatever;  arid  even  in  cases  where 
the  State  laws  provide  expressly  that  they  shall  not  be  sued, 
except  in  the  court  by  which  they  are  appointed,  they  are  held 
liable  to  answer  to  the  United  States  Circuit  Court,  notwith- 
standing such  special  exemption  made  by  the  State  law.  See 
case  of  Dupuy  v.  Bemus^  where  this  question  is  fully  argued, 
(2  La.  Ann.,  509)  ;  and  case  of  Erwin  v.  Lowry^  (7  How., 
172-181,)  reviewing  and  approving  the  doctrines,  and  even 
the  reasonings,  of  the  Louisiana  court ;  and  also  14  Pet.,  75, 
examining  the  same  questions ;  all  settling  the  doctrine  that 
even  where  the  representative  of  an  estate  is  suable  only  in 
his  own  court  by  the  State  law,  he  may  j-et  be  sued  in  the 
United  States  Circuit  Court,  and  there  be  held  to  answer,  and 
compelled  to  pay  a  debt  of  the  succession,  because,  in  every 
case  of  a  conflict  between  the  laws  made  by  Congress  (in  ac- 
cordance with  the  Constitution  of  the  United  States)  and  the 
acts  of  a  State  Legislature,  the  State  laws  must  yield.  We 
believe,  that,  in  Mississippi,  other  courts  besides  the  Circuit 
Court  of  Adams  County,  could  have  entertained  jurisdiction 
of  a  suit  against  this  trustee,  in  his  said  capacity;  and  that 
even  if  it  were  shown  that,  by  the  positive  requirement  of  the 
laws  of  the  State  of  Mississijipi,  suit  could  have  been  brought 
against  *Peale  only  in  the  Circuit  Court  of  Adams  r«Q7Q 
County,  which  appointed  him,  we  could,  notwithstand-  ^ 
ing  such  requirement,  sue  Mr.  Peale,as  trustee,  in  the  Circuit 
Court  of  the  United  States. 

We  also  submit  to  the  court  whether  the  third  and  eighth 
admissions  of  counsel,  found  on  the  seventh  page  of  the 
printed  record,  do  not  admit  that  the  plaintiff  in  error,  Mr. 
Peale,  is  the  proper  person  to  be  sued  for,  and  on  account  of, 
the  debts  due  by  the  bank,  because  if,  as  admitted,  the  bank 
itself  had  ceased  to  exist,  and  Mr.  Peale  was  in  the  actual 
possession  of  all  its  assets,  and  was  its  representative,  he  is 
the  only  person  who  can  be  sued  on  account  of  the  liabilities 
of  the  bank.  We  think  the  admissions  themselves  afford 
good  ground  for  overruling  the  exception. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  the  defendants  in  error  against 
the  plaintiff  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

The  proceeding  was  by  petition  in  the  usual  form  of  Louis- 
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iana  practice.  It  states  that  the  plaintiff  in  error,  in  the 
capacity  of  trustee  and  assignee  of  the  President,  Directors, 
and  Company  of  the  Agricultural  Bank  of  Mississippi,  which 
was  located,  until  the  term  of  its  dissolution  at  Natchez,  in 
the  said  State,  is  indebted  to  the  petitioners  in  the  sum  of 
1^34,000,  upon  the  grounds  set  forth  in  the  petition. 

They  state  that  they  were  the  owners  of  two  undivided 
third  parts  of  a  certain  lot  in  Natchez,  in  the  county  of  Adams, 
in  the  State  of  Mississippi,  upon  which  stands  the  City  Hotel; 
that  they  were  unlawfully  expelled  from  it  by  the  Agricul- 
tural Bank  ;  that  they  afterwards  recovered  back  the  posses- 
sion by  an  action  of  ejectment  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Mississippi ;  and 
that  they  are  entitled  to  the  sum  above  mentioned,  agaiost 
the  bank,  for  damages  and  mesne  profits  while  the  bank  held 
them  out  of  possession  together  with  the  costs  they  incurred 
in  the  suit  to  recover  it. 

They  further  state,  that  by  the  decree  of  the  Circuit  Court 
of  Adams  County,  a  court  of  competent  jurisdiction  in  the 
premises,  the  charter  of  the  Agricultural  Bank  was  declared 
forfeited,  and  the  corporation  dissolved ;  and  that  Peale,  the 
plaintiff  in  error,  was  appointed  trustee  and  assignee  of  the 
bank,  and  is  the  sole  legal  representative  of  the  corporation ; 
and  they  aver,  that  by  operation  of  law  all  the  assets  of  the 
corporation  are  vested  in  him  as  assignee,  and  that  he  became 
legally  liable  to  the  creditors  to  the  extent  of  the  assets  which 
^0^0-1  may  come  to  his  *hands  ;  and  that  he  has  assets  in  his 
->  possession,  sufficient  to  pay  all  the  debts  of  the  corpo- 
ration. 

The  plaintiff  in  error  filed  sundry  exceptions  and  an 
answer  to  this  petition.  His  2d  exception  denies  the  juris- 
diction of  the  court,  upon  the  ground  that,  as  trustee  for  the 
bank,  he  is  not  amenable  to  any  other  court  than  the  one 
that  appointed  him.  As  we  think  this  exception  decisive 
against  the  jurisdiction  of  the  Circuit  Court  of  Louisiana,  it 
is  not  necessary  in  this  opinion  to  set  out  the  other  excep- 
tions, or  to  notice  the  claims  he  set  up  by  the  way  of  answer 
and  reconvention,  if  his  exceptions  were  overruled. 

There  is  an  agreement  between  the  counsel  of  the  respec- 
tive parties,  which  admits  substantially  the  facts  stated  in  the 
petition,  as  respects  the  possession  and  recovery  of  the  hotel 
in  the  suit  in  ejectment,  and  the  appointment  of  plaintiff  in 
error  as  trustee  upon  the  forfeiture  of  the  charter  of  the 
bank ;  and  also  that  the  defendants  had  presented  this  claim 
to  the  commissioners  appointed  in  Mississippi  to  audit  claims 
against  the  bank,  and  that  they  had  refused  to  allow  it. 
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There  are  other  admissions,  in  relation  to  the  annual  value  of 
the  lot  and  hotel,  and  the  costs  and  expenses  of  the  suit  in 
ejectment,  and  also  in  relation  to  other  things  which  are  not 
material  to  this  decision,  and  need  not  therefore  be  particu- 
larly stated.  The  case  proceeded ;  and  at  the  hearing  of  the 
exceptions  they  were  all  overruled,  and  a  decree  was  finally 
l)assed  against  Peale  as  trustee  and  representative  of  the 
President,  Directors,  and  Company  of  the  Agricultural  Bank, 
directing  him  to  pay  to  the  petitioners  the  sum  of  920,058, 
with  interest  thereon  at  the  rate  of  five  per  cent,  until  paid — 
and  that  the  petitioners  have  execution  therefor,  upon  the 
property,  assets,  goods  and  chattels,  rights  and  credits  of  the 
said  President,  Directors,  and  Company  of  the  Agricultural 
Bank  of  Mississippi,  then  in  the  hands  of  the  said  Peale,  as 
trustee,  or  which  might  thereafter  come  to  his  hands. 

It  is  to  revise  this  judgment  that  the  present  writ  of  error 
is  brought. 

The  power,  duties,  and  responsibilities  of  the  plaintiff  in 
error,  as  trustee,  are  regulated  by  the  laws  of  Mississippi. 

The  act  of  1848  makes  it  the  duty  of  every  district  attor- 
ney in  the  State,  whenever  he  has  good  reason  to  believe  that 
any  incorporated  bank,  located  in  his  district,  has  done  any 
thing  that  would  work  a  forfeiture  of  its  charter,  to  file  an 
information  against  the  bank  in  the  Circuit  Court  of  the 
county  in  which  it  is  situated;  and  if,  upon  the  trial,  the 
charter  is  adjudged  to  be  forfeited,  it  is  made  the  duty  of  the 
court  to  appoint  one  or  more  trustees  to  take  charge  of  its 
books  and  ^assets,  and  to  collect  the  debts  and  sell  the  rmonA 
property  of  the  bank,  and  apply  the  proceeds  in  the  ^ 
manner  which  may  be  directed  by  law  to  the  payment  of  the 
debts  due  from  the  corporation.  And  the  trustee  is  required 
to  give  bond  and  security,  to  be  approved  by  the  couiii,  for 
the  faithful  discharge  of  this  duty. 

The  act  of  1846  contains  more  detailed  provisions  on  this 
subject.  Among  others,  it  directs  the  trustee  to  return, 
under  oath,  to  the  court  by  which  he  is  appointed,  an  inven- 
tory of  all  the  property  and  evidences  of  debt  which  shall 
have  come  into  his  possession ;  and  is  afterwards,  under  the 
direction  of  the  court,  to  sell  the  same  at  public  auction,  and 
render  an  account  of  the  sale  so  made  to  the  court. 

The  act  of  1846  also  directs,  that  at  the  term  at  which  judg- 
ment of  forfeiture  is  rendered,  the  court  shall  appoint  three 
commissioner  to  audit  claims  against  the  corporation ;  and  it 
is  made  their  duty  to  report  their  proceedings  to  the  court  at 
the  first  term  after  the  expiration  of  twelve  months  allowed 
for  the  presentation  of  claims ;  at  which  time  all  exceptions 
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to  tiie  report  are  to  be  heard  and  determined,  and  the  court 
thereupon  required  to  direct  the  distribution  of  the  money  in 
the  hands  iA  the  trustee,  to  be  made  in  the  order  prescribed 
by  the  law. 

It  was  under  these  acts  of  the  legislature  of  Mississippi, 
that  the  charter  of  the  Agricultural  Bank  was  declared  for- 
feited, and  the  plaintiff  in  error  appointed  trustee.  Com- 
missioners also,  it  appears,  were  at  the  same  time  appointed 
to  audit  the  accounts,  who  rejected  this  claim.  Upon  their 
refusal  to  allow  it,  the  defendants  in  error  instituted  these 
proceedings  in  the  Circuit  Court  of  the  United  States  for  the 
£(EU»tern  IMstrict  of  Louisiana. 

We  see  no  ground  upon  which  the  jurisdiction  of  the 
court  can  be  sustained.  The  plaintiff  in  error  held  the  assets 
of  the  bank  as  the  s^ent  and  receiver  of  the  Court  of  Adams 
County,  and  subject  to  its  order,  and  was  not  authorized  to 
dispose  of  the  assets,  or  to  pay  any  debts  due  from  the  bank, 
except  by  the  order  of  the  court.  He  had  given  a  bond  for 
the  performance  of  this  duty,  and  would  be  liable  to  an 
action,  if  he  paid  any  claim  without  the  authority  of  the 
court  from  which  he  received  his  appointment,  and  to  which 
he  was  accountable.  The  property,  in  legal  contemplation, 
was  in  the  custody  of  the  court  of  which  he  was  the  ofBcer, 
and  had  been  placed  there  by  the  laws  of  Mississippi.  And 
while  it  thus  remained  in  the  custody  and  possession  of  that 
court,  awaiting  its  order  and  decision,  no  other  court  had  a 
right  to  interfere  with  it,  or  to  wrest  it  from  the  hands  of  its 
agent,  and  thereby  put  it  out  of  his  power  to  perform  his 
•  duty.  The  case  falls  within  the  principle  decided  by  this 
court  in    Vaughn  v.  Northrop^  (16  Pet.,  1,)  in  which  it  was  i 

*S751  *^®^^>  ^^^^  ^^  administrator  could  not  be  sued  in  i 

-'  another  State  for  a  debt  due  from  his  intestate,  be-  | 

cause  he  is  bound  to  account  for  all  the  assets  he  receives,  to 
the  proper  tribunals  of  the  government  from  which  he 
derives  his  authority.  And  that  decision  was  made  in  a  case 
where  the  assets,  by  reason  of  which  the  administrator  was 
sought  to  be  charged,  were  received  in  the  jurisdiction  of  the 
government  in  which  the  suit  was  brought  against  him,  but 
in  which  he  had  not  taken  out  letters  of  administration. 

The  case  of  WilliamB  v.  Benedict  and  others^  (8  How., 
107,)  is  still  more  in  point.  By  a  law  of  Mississippi,  if  it 
appeared  to  the  Orphans'  Court,  that  the  estate  of  a  de- 
ceased person  was  insolvent,  it  was  made  the  duty  of  the 
court  to  direct  the  property  to  be  sold  by  the  executor  or 
administrator,  and  to  appoint  commissioners  to  audit  the 
claims  of  creditors;  and  to  distribute  the  proceeds  of  the 
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property  (after  deducting  the  expenses  of  the  last  sickness 
and  funeral  expenses)  among  the  creditors,  in  proportion  to 
the  sum  due  to  them  respectively. 

The  appellant  was  the  administrator  of  an  intestate  whose 
estate  had  been  declared  to  be  insolvent  by  the  Orphans' 
Court.  But  the  appellees  had  obtained  a  judgment  against 
the  administrator  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Mississippi,  before  the  adjudica- 
tion of  insolvency  by  the  Orphans'  Court  —  and  issued  an 
execLtion,  and  laid  it  upon  property  upon  which  his  judg- 
ment was  a  lien,  in  case  the  estate  was  not  insolvent.  And, 
upon  a  bill  filed  by  the  appellant  to  obtain  an  injunction 
staying  proceedings  upon  this  execution,  the  appellees  in- 
sisted that  the  estate  was  not  insolvent,  but  had  been  wasted 
by  the  administrator,  and  that  the  proceedings  in  the  Or- 
phans' Court,  under  the  law  of  Mississippi,  were  no  bar  to 
his  recovery  in  a  court  of  the  United  States.  And  the  Dis- 
trict Court  was  of  that  opinion,  and  dismissed  the  appellant's 
bill.  But  the  decree  was  reversed  by  this  court  upon  the 
ground  that  the  jurisdiction  of  the  Orphans'  Court  had  at- 
tached to  the  assets,  and  that  they  were  in  gremio  leffis,  and 
could  not  be  seized  by  process  from  another  court. 

And  in  the  case  of  Wiswall  v.  Sampson's  Lessee^  decided 
at  the  present  term,  the  court  held  that  where  certain  lands 
were  in  the  hands  of  a  receiver,  appointed  by  the  Chancery 
Court  of  Alabama,  in  a  case  pending  before  it,  they  could 
not  be  sold  by  the  marshal  upon  process  of  execution,  issu- 
ing out  of  the  Circuit  Court  of  the  United  States,  for  that 
district,  although  the  judgment  upon  which  the  process 
issued,  was  a  lien  upon  the  land,  and  the  execution  was  laid 
before  the  receiver  obtained  actual  possession  of  the  prop- 
erty. In  the  case  of  Ervnn  v.  Lowry^  (7  How.,  181,)  re- 
ferred to  in  the  argument  of  the  *counsel  for  the  rmoyg 
defendants  in  error,  the  proceedings  in  the  Court  of  •- 
the  United  States  were  merely  to  enforce  a  lien  created  by 
the  testator  in  his  lifetime,  and  consequently  could  not  inter- 
fere with  the  duties  of  the  curator,  or  the  authority  of  the 
State  Court,  under  which  he  was  acting,  and  to  which  he 
was  bound  to  account. 

It  is  suggested,  also,  in  the  argument,  that  the  claim  in 
reconvention  made  in  the  answer,  is  a  waiver  of  the  excep- 
tion to  the  jurisdiction ;  because  the  claim  in  reconvention 
necessarily  admits  the  jurisdiction  of  the  court.  But  the 
article  in  the  code  of  practice,  and  the  case  referred  to,  do 
not  support  the  objection.  The  claim  in  reconvention  is  in 
express  terms,  made  in  case  the  exception  to  the  jurisdiction 
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is  overruled,  and  not  otherwise.  It  is  made  conditionally, 
the  party  at  the  same  time  denying  the  jurisdiction  of  the 
court  in  the  matter  in  controversy. 

Moreover,  the  facts  stated  in  the  petition  of  the  defend- 
ants in  error,  show  that  the  Circuit  Court  of  Louisiana  had 
no  jurisdiction.  And  where  that  is  the  case,  the  general  rule 
in  all  legal  proceedings  is,  that  the  defendant  may  avail  him- 
self of  the  objection  in  any  stage  of  the  proceedings.  We 
see  nothing  in  the  code  of  practice  that  leads  us  to  suppose 
that  a  different  rule  prevails  in  the  courts  of  Louisiana.  And 
if  it  does,  yet  the  exception  to  the  jurisdiction  was  in  this 
case  pleaded  in  limine  when  the  plaintiff  in  error  appeared  to 
the  suit,  and  the  conditional  claim  in  reconvention  cannot, 
by  any  just  construction  of  its  terms,  be  held  to  be  a  waiver 
of  the  plea. 

The  judgment  of  the  Circuit  Court  must  therefore  be  re- 
versed, and  a  mandate  issued  directing  the  judgment  to  be 
entered  for  the  plaintiff  in  error. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  and  ad- 
judged, by  this  court,  that  the  judgment  of  the  said  Circuit 
Court,  in  this  cause  be,  and  the  same  is  hereby,  reversed, 
with  costs,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  Court,  with  directions  to  enter 
judgment  in  favor  of  the  plaintiff  in  error. 


^jo^Y-i  *Matthew  Gukkikgham,  Plaintiff  in  error,  v. 
J      Mary  W.   W.    Ashley,   executrix  and   sole 

LEGATEE  OF  CHESTER  ASHLEY,  DECEASED,  AND  WiLLIAM 

E.  Ashley,  Frances  A.  Ashley,  (now  Frances  A. 
Freeman,)  and  Henry  W.  Ashley,  by  Mary  W.  W. 
Ashley,  his  guardian,  heirs  at  law  of  said  Ches- 
ter Ashley,  deceased,  and  Roswell  Beebe. 

On  the  25th  of  December,  1824,  Cunningham  applied  to  the  land-offlce  at 
Batesyille,  in  Arkansas,  to  become  the  purchaser  of  a  quarter  section  of 
land  under  a  Cherokee  certificate  which  had  become  vested  in  him. 

Thia  application  was  refused,  upon  the  ground  that  two  New  Madrid  certifi' 
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cates  had  been  laid  upon  the  land  in  1820.  The  right  under  these  certiil- 
cateB  was  claimed  by  Ashley. 

In  1830,  Cunningham  said  that  Brumbach  had  an  improvement  on  the  same 
quarter  section,  which  Brumbach  assigned  to  Ashley.  The  law  sanctioned 
the  division  of  a  quarter  section,  under  such  circumstances. 

In  1831,  Cunningham  claimed  a  preemption  right  under  the  act  of  29th  May, 
1830.  The  claims  under  this  act,  and  under  the  Cherokee  float  were  not 
inconsistent  with  each  other. 

In  1838,  two  floats  were  entered  upon  the  same  quarter  section,  yIk.  :  one  by 
Plummer,  for  the  east  half  of  it,  under  the  act  of  1830,  and  the  supple- 
mental act  of  1832 ;  the  other  for  the  west  half  by  Jenbeau,  under  the  act 
of  1834,  and  the  circular  of  the  General  Land-Office  of  1837.  Patents 
were  issued,  and  the  title  became  vested  in  Ashley. 

The  title  of  Cunningham  is  better  than  that  derived  from  these  floats.  The 
title  under  the  New  Madrid  certificates  is  not  decided  in  this  case,  or 
affected  in  any  way  by  the  decision.  Cunningham  is  therefore  entitled  to 
the  half  of  the  quarter  section  which  he  claimed  separately  from  Brum- 
bach. 

The  patents  obtained  by  Ashley  and  Beebe,  being  founded  upon  entries  which 
were  void,  are  void  also,  so  far  as  they  interfere  with  the  preemptive  right 
of  Cunningham. 1 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Arkansas,  by  a  writ  of  error  issued  under  the  25th 
section  of  the  Judiciary  Act. 

The  facts  in  the  case  were  numerous  and  complicated,  and 
a  statement  of  the  principal  ones  is  given  in  the  opinion  of 
the  court.  It  would  not  throw  light  upon  any  general  prin- 
ciple if  the  reporter  were  to  give  a  more  particular  account 
of  the  long  series  of  acts  which  the  respective  parties  consid- 
ered to  be  the  foundation  of  their  respective  titles.  Nor 
would  it  be  possible  to  explain  the  arguments  of  counsel, 
commenting  on  contradictory  testimony,  without  a  previous 
and  detailed  history  of  the  transactions  of  twenty  years. 
One  of  the  briefs  filed  in  the  cause  was  upwards  of  seventy 
printed  pages.  The  opinion  of  the  court  has  given  a  selection 
of  the  leading  facts  in  the  case,  so  that  its  merits  upon  both 
sides  can  be  clearly  understood. 

It  was  argued  by  Mr.  Lawrence  and  Mr.  Pike^  for  the 
plaintiff  in  error,  and  by  Mr,  Bradley  and  Mr.  Johison^  for 
the  defendants  in  error. 

*Mr.  Justice  McLEAN  delivered  the  opinion  of  the  r#Q»To 
court.  *- 

A  writ  of  error  to  the  Supreme  Court  of  Arkansas,  brings 

^  Cited.  Garland  v.  Wynn,  20  How.,  Chouteau,  13  Wall.,  102 ;  Chapman  v. 

S;  LytU  v.  State  of  Arkansas,  22  Id.,  Quinn,  56  Cal.,  287 ;  Kahn  v.  Old  Teleg, 

208;  O'Brien  v.  Perrtf,  1  Black,  139;  #•  Mining  Co.,  2  Utah  T.,  208. 
Lindsev  v.  Hawes,  2  Icl.,  667 ;  Gibson  v. 
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this  case  in  Chancery  before  us,  under  the  twenty-fifth  sec^ 
tion  of  ihe  Judiciary  Act. 

On  the  25th  of  December^  1824,  Matthew  Cunningham,  by 
his  attorney,  applied  to  the  Register  of  the  Land-Office  at 
Batesville,  in  Arkansas,  to  become  the  purchaser  of  the  south- 
east quarter  of  section  three,  in  township  one,  north,  and  in 
range  twelve,  west  of  the  fifth  principal  meridian,  south  of 
the  Arkansas  River;  by  virtue  of  a  certificate  (No.  23) 
granted  by  the  Register  of  the  said  land  district,  to  William 
Wylee,  assignee  of  William  Morrison,  under  the  act  of  26th 
May,  1824. 

That  act  provided  that  every  person,  entitled  to  the  right 
of  preemption  by  law,  in  the  tract  of  country  north  of  the 
Arkansas  River,  which  was  ceded  to  the  Cherokees,  should 
be  authorized,,  in  lieu  thereof,  to  enter  with  the  above 
Register,  any  tract,  in  the  Lawrenceville  district,  on  which 
he  may  have  made  improvements,  previously  to  the  passage 
of  the  act ;  or,  on  any  unimproved  tract,  within  the  district, 
the  sale  of  which  is  authorized  by  law. 

By  several  mesne  assignments,  the  right  of  the  Cherokee 
certificate  was  vested  in  Cunningham,  and  the  land  he  pro^ 
posed  to  enter,  was,  by  law,  authorized  to  be  sold.  The 
agent  of  the  complainant  informed  the  Register  and  Receivei 
that  he  had  the  money,  and  was  desirous  of  paying  for  the 
land ;  but,  after  consultation  between  the  officers,  he  was 
informed  the  entry  would  not  be  permitted.  The  ground  of 
this  rejection  was  not  stated  at  the  time,  nor  entered  upon 
the  records  of  either  office.  There  can  be  no  doubt,  from 
the  facts  in  the  case,  which  appear  in  the  correspondence  of 
the  General  Land-Office,  and  otherwise,  that  the  application 
to  make  the  entry  was  rejected,  on  the  ground  that  the  land 
was  covered  by  New  Madrid  locations.  And  it  appears  that 
two  New  Madrid  certificates  had  been  laid  on  the  quarter 
section ;  one  on  the  19th  of  April,  1820,  and  the  other  on  the 
1st  of  May,  of  the  same  year. 

On  the  27th  of  May,  1831,  the  complainant  claimed  the 
right  of  preemption  to  the  same  quarter  section,  under  the 
act  of  the  29th  of  May,  1830.  Being  duly  sworn,  he  stated, 
"  that,  in  the  year  1829,  he  had  in  cultivation  about  four 
acres,  in  com  and  vegetables,  on  the  land,  and  had  been  in 
possession  of  it  near  ten  years ;  was  in  possession  of  it  the 
29th  of  May,  1830,  and  still  occupied  it."  Several  other 
witnesses  proved  the  same  facts,  and  one  of  them  states,  that 
be  saw  the  complainant  put  down  on  the  counter  about  two 
hundred  dollars,  and  informed  the  Receiver  that  it  was 
offered  in  payment  of  the  land. 
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Id  the  reeord,  there  is  a  list  of  the  preemptions  allowed^  at 
*the  LaDd-Office  at  Batesville,  bj  IL  Boswell  and  J.  .  ^a^Q 
Rodman,  late  Register  and  Receiver,  from  the  8th  of  I- 
January,  1831,  to  the  30th  of  June,  in  the  same  year,  as 
appears  from  the  papers  of  that  office.  In  that  list,  the  name 
of  Matthew  Cunningham  stands  first,  as  having  entered  the 
south-east  quarter  of  section  three,  first  township,  north, 
twelfth  range,  west.  It  is  certified  by  Townsend  Dickinson, 
Register.  On  this  paper  the  word  "  rejected  "  is  found,  but 
by  whom  written,  and  for  what  purpose,  does  not  appear  on 
the  paper.  The  names  of  H.  Boswell  and  J.  Rodman  are 
under  the  word  ^^  rejected '^ ;  and  several  of  the  witnesses 
state,  that  the  word  "  rejected,"  or  "  allowed,"  was  indorsed 
on  the  envelop  of  preemption  papers,  as  the  decision  of  the 
land-officers  was  made. 

In  the  list  is  the  name  of  Nathan  Cloyes,  claiming  the  pre- 
emption right  to  the  north-west  fractional  quarter  of  section 
two,  in  township  one,  north  of  range  twelve,  the  claim  to 
which  was  decreed  to  his  heirs,  in  Lytle  et  al.  v.  The  State  of 
Arkansas  et  aL,  9  How.,  328. 

There  is,  also,  in  the  record,  a  certificate  of  Samuel  W. 
Rutherford,  Register  of  the  Land-Office  at  Little  Rock,  where 
the  papers  of  the  Batesville  officers  are  deposited,  dated  the 
27th  of  December,  1887,  which  states  *'  that  Matthew  Cun- 
ningham was  allowed,  at  the  Land-Office  at  Batesville,  (Law- 
renceville  land  district,)  a  preemption  claim  on  the  south-east 
quarter  of  section  three,  township  one,  north  range  twelve, 
west,  as  appears  from  the  papers  furnished  this  office  from 
the  Land-Office  at  Batesville,  as  having  been  allowed  said 
Cunningham,  prior  to  the  80th  of  June,  of  the  same  year." 
The  year  referred  to  was  1831,  as  stated  in  the  above  list  of 
preemption  claims. 

Various  efforts  were  made  by  the  complainant,  at  the 
liand-Office  at  Batesville,  and  at  the  General  Land-Office,  at 
Washington,  to  procure  a  full  recognition  of  his  preemption 
claim.  Appeals  on  the  subject  were  made  to  the  Secretary 
of  the  Treasury,  and  to  the  Attorney-Genei-al,  all  of  which 
resulted  in  the  denial  of  his  claim,  on  the  ground  that  the 
quarter  section  was  not  subject  to  a  preemptive  right,  by 
reason  of  the  prior  New  Madrid  locations. 

It  appears,  from  the  record,  that  at  the  Land-Office  at 
Little  Rock,  on  the  6th  of  June,  1838,  there  was  entered,  by 
"  Samuel  Plummer,  by  virtue  of  his  preemption  float,  under 
the  act  of  1830,  and  the  supplemental  act  of  1832,  the  east 
half  of  the  south-east  quarter  of  fractional  section  three, 
90Oth  ol  the  Arkansas  River,  in  township  one,  north  of  range 
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twelve,  west,  containing  eighty  acres,  &c.,  as  per  certificate 
granted  to  him.  No.  3549."  And  that,  on  the  same  day, 
"Mary  L.  Jenbeau  entered,  by  virtue  of  her  preemption 
•QQm  float,  under  the  act  of  1884,  and  'circular  of  the 
^^^i  General  Land-Office,  of  the  9th  of  June,  18S7,  the 
west  half  of  the  south-east  quarter  of  section  three,  in  town- 
ship one,  north  of  range  twelve,  west,  &c.,  as  per  certificate 
granted  to  her.  No.  3554." 

In  their  answers,  the  defendants  say,  ^Hhat  they  caused 
application  to  be  made  by  legal  and  valid  floating  preemption 
rights,  fully  authorized  by  law,  to  locate  and  enter  said  south- 
east quarter  of  section  three,  the  same  being  then  vacant 
public  land,  and  liable,  by  law  to  be  entered  by  such  floating 
rights;  and  this  defendant  (Ashley),  in  conjunction  with 
said  Beebe,  caused  the  same  to  be  entered,  on  the  east  half  in 
the  name  of  Samuel  Plummer,  and  the  west  half  in  the  name 
of  Mary  L.  Jenbeau,"  &c.  "  Which  said  floating  preemption 
rights  were  located,  entered,  and  transferred,  according  to 
law  and  all  the  lawful  rules  and  regulations  of  the  Genei-al 
Land-OflBce ;  and  were  duly  patented  to  said  Beebe,  by  the 
President  of  the  United  States,  on  the  25th  of  September, 
1839." 

On  the  26th  of  December,  1888,  the  Commissioner  of  the 
General  Land-Office,  required  the  land-officers  at  Little  Rock 
to  inform  him,  "  why  entries  3549  and  3554,  with  two  others, 
were  permitted  to  be  made  on  land  already  occupied  by  prior 
claims  long  since  located,  and  against  the  validity  of  which 
this  office  possesses  no  evidence."  In  reply,  dated  30th  Jan- 
uary, 1839,  the  land-officers  stated,  that  the  entries  were  per- 
mitted "  upon  the  demand  of  Roswell  Beebe,  and  the  several 
allegations  made  by  him,  setting  forth  and  showing,  conclu- 
sively, that  the  Treasury  Department  had  disallowed  the  pre- 
emption claims  under  the  act  of  1814,  upon  all  the  lands 
south  of  the  Arkansas  River,  ceded  by  the  Quapaw  treaties 
of  1818,  and  1824,"  &c."  And  they  say,  "  The  original  plat 
of  survey  embracing  those  entries,  was,  at  the  time,  complete, 
and  represented  the  subdivisional  lines,  and  the  number  of 
acres  corresponding  respectively  with  those  certificates  of 
entry ;  and  there  was  no  evidence  of  record  on  file,  in  either 
of  our  offices,  to  show  that  these  lands  were  ever  regularly 
entered,  or  located,  and  due  return  made  thereof,  according  to 
law,  except  such  evidence  as  was  exhibited  by  the  preemp- 
tion, abstract  from  Batesville,  under  the  act  of  1814,  and  the 
coloring  of  the  plat.  The  capitol  of  the  State  of  Arkansas  is 
built  upon  a  portion  of  these  lands,  at  a  cost  of  some  seventy 
thousand  dollars,  or  more.  The  corporate  authorities  of  the 
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city  of  Little  Rock,  as  well  as  the  inhabitants,  all  hold  under 
conveyances  derived  from,  as  under  the  preemption  claim, 
and  against  the  New  Madrid  claims,  either  by  a  compromise 
made  by  the  respective  claimants  about  the  year  1821,  or,  by 
the  decision  of  the  land-officers  at  Batesville,  of  which  we  are 
not  particularly  informed.  All  parties,  within  the  limits  of 
the  *city,  we  believe,  are  fully  satisfied  that  these  en-  r«oQi 
tries  which  embrace  it  will  cure  the  defects  in  their  ^ 
titles,  as  no  dissatisfaction  is  believed  to  exist  with  any  one 
interested  in  the  question.  Those  entries  were  therefore  al- 
lowed by  us  upon  due  reflection,  under  the  belief  that  we 
were  acting  correctly  in  the  faithful  discharge  of  our  duties ; 
and  by  which  the  individuals  who  supposed  they  rightfully 
claimed  those  lands,  will  be  enabled  to  obtain  a  perfect  title, 
and  thereby  save  and  protect  the  rights  and  titles  of  the  nu- 
merous persons  claiming  under  them,  and  to  whom  they  are 
bound  by  obligation  or  deed." 

In  a  letter  from  the  Commissioner  of  the  General  Land- 
Office,  dated  the  24th  of  September,  1889,  to  the  Register  and 
Receiver  at  Little  Rock,  he  sa3n8,  "  Your  letter  in  reference 
to  certain  tracts  of  land  located  by  floats  8549  and  3554,  under 
the  act  of  the  19th  of  June,  1884,  has  been  received ; "  and 
he  remarks,  "after  an  attentive  and  careful  examination  of 
all  the  questions  connected  with  the  different  claims  preferred 
to  the  land  above  referred  to,  this  office,  on  the  18th  instant, 
transmitted  to  the  Secretary  of  the  Treasury,  agi^eeably  to 
his  request,  all  the  papers  in  reference  to  the  case,  with  an 
opinion  of  this  office  in  favor  of  a  confirmation  of  these  floats, 
regarding  the  bond  filed  bv  Roswell  Beebe,  as  a  sufficient 
compliance  with  the  spirit  oi  the  circular  of  11th  of  October, 
1887 ;  and  I  have  this  day  received  from  him  a  communica- 
tion concurring  in  that  opinion.  Patents  will,  therefore, 
issue  for  certificates  8549  and  3654,  and  two  other  numbers 
stated." 

The  circular  referred  to  by  the  Commissioner,  in  the  above 
letter  of  the  11th  of  October,  1887,  contains  the  following 
sentences :  "  The  President  of  the  United  States  has  directed 
that,  until  the  further  action  of  Congress  thereon,  the  rights 
of  preemption  of  eighty  acres  of  land  elsewhere,  usually  called 
floating  rights,  granted  by  the  second  section  of  the  act  of 
Congress,  approved  May  29th,  1880,  which  act  was  revived 
and  continued  by  the  act  approved  June  19th,  1834,  and 
which,  also,  as  you  were  informed  by  my  circular  of  June  9th, 
1837,  is  for  certain  purposes  therein  stated,  still  in  force; 
shall  be  restricted  in  their  location  to  unimproved  and  vacant 
public  land*" 
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"  You  are  therefore  instructed  not  to  permit  the  entry,  by 
virtue  of  a  floating  right,  of  any  tract  on  which  there  is  a  cul- 
tivation, improvement,  settlement,  or  occupant,  unless  the 
owner  of  the  float  shall  first  produce  to  you  the  written  con- 
sent thereto,  of  the  person  or  persons  claiming  the  same  im- 
provement, cultivation,  settlement,  or  occupancy,  attested  by 
two  witnesses," 

The  second  section  of  the  act  of  the  29th  of  May,  1830, 
provides,  "  that  where  two  persons  are  settled  upon  the  same 
quarter  section,  each  may  receive  a  preemption  for  eighty 
#QQo-i  acres,  and  a  *right  to  enter  eighty  acres  elsewhere,  so 
J  as  not  to  interfere  with  other  settlers  having  a  right  of 
preference." 

In  his  letter  to  the  Secretary  of  the  Treasury,  "  in  favor  of 
a  confirmation  of  the  above  floats,"  the  Commissioner  says, 
"the  claim  of  Matthew  Cunningham,  under  the  act  of  26th 
of  May,  1824,  has  hitherto  been  disposed  of";  and  further, 
"  that  the  claims  of  Christian  Brumbach  and  Matthew  Cun- 
ningham, under  the  preemption  act  of  29th  May,  1880,  have 
no  validity.  The  report  of  the  Register  and  Receiver,  dated 
20th  July,  1839,  and  its  accompanying  papers,  together  with 
the  Receiver's  letter  of  the  25  th  July,  1839,  with  the  in  clo- 
sure, show  that  no  action  had  been  had  on  the  claim  of 
Christian  Brumbach,  by  the  land-oflicers ;  that  no  tender 
of  the  purchase-money  was  made  by  him,  and  no  explanation 
can  be  given  why  his  claim  has  been  suffered  to  sleep  from 
1831  to  1839 ;  and  then  only  revived  upon  the  rejection  of 
the  claim  of  Mrs.  Backus,  for  the  same  quarter  section  under 
the  act  of  1838,  who  claims  also  to  hold  under  Brumbach's 
claim  of  the  act  of  1830.  Brumbach's  own  testimony  shows, 
also,  that  he  was  living  there  by  the  permission  of  one  of  the 
proprietors  of  the  town,  and  made  the  improvements  for  their 
benefit  under  a  contract,  and  his  deed  of  December  22d, 
1824,  accompanies  those  papers  whereby  those  improvements 
were  conveyed  to  Chester  Ashley,  one  of  the  proprietors." 

And  further  in  relation  to  Cunningham's  claim  under  the 
act  of  1824,  he  says,  it  was  rejected  under  the  opinion  of  the 
Attorney-General;  and  remarks,  "there  is  a  strong  point 
against  the  validity  of  that  claim,  which  circumstances  did 
not  render  it  necessary  heretofore  to  make,  viz.,  that  as  the 
law  of  26th  May,  1824,  granted  the  privilege  of  entering 
vacant  land  only,  except  where  the  preemptor  or  his  legal 
representatives  was  desirous  of  securing  his  own  improve- 
ments made  prior  to  the  passage  of  the  land,  &c.,  and  he 
argues  that  Cunningham  should  not  be  permitted  to  locate 
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one  hundred  and  sixty  acres  of  land,  to  secure  improvements 
on  a  few  town  lots." 

On  the  16th  of  July,  1839,  it  appears,  by  the  certificate  of 
the  Receiver  at  Little  Rock,  that  the  complainant  again  ten- 
dered the  sum  of  two  hundred  dollars,  in  payment  of  the 
quarter  section  in  controversy. 

As  the  legal  title  to  the  land  in  controversy  is  in  the  de- 
fendants, the  right  of  the  complainant  can  be  sustained  only 
by  showing  a  paramount  equity.  This  he  has  attempted  to 
do.  But  before  we  enter  upon  this  investigation,  it  may  be 
proper  to  state,  distinctly,  the  grounds  on  which  the  title  of 
the  respective  parties  will  be  considered.  From  the  issue 
made  by  the  pleadings,  we  do  not  consider  the  New  Madrid 
locations,  or  any  right  under  them,  as  involved  in  the  case. 
They  were  necessarily  set  *a8ide,  if  not  abandoned,  by  r«QOQ 
the  defendants,  when  they  located  their  floating  rights  ^ 
on  the  land  in  controversy,  on  which  patents  were  obtained. 
The  right  of  the  complainant  has,  from  its  origin,  been  hos- 
tile to  the  New  Madrid  claims. 

The  equity  of  the  complainant  must  rest  upon  his  occu- 
pancy and  improvement  of  the  land,  whether  he  claims  under 
the  Cherokee  warrant,  or  a  preemption  under  the  act  of  1830. 
The  defendant's  legal  title  will  be  considered  as  founded, 
exclusively  on  the  locations  made  by  the  floating  rights,  on 
which  the  patents  were  obtained. 

The  two  claims,  set  up  by  the  complainant  in  his  bill,  re- 
quire diffierent  facts,  in  the  order  of  time,  to  sustain  them ; 
but  they  are  in  no  respect  inconsistent  with  each  other.  The 
Cherokee  float  could  be  located  only  on  unoccupied  land,  or 
on  land  improved  by  the  holder  of  the  warrant. 

As  the  land-officers  at  Batesville  would  not  permit  the 
complainant  to  make  an  entry  under  either  claim,  it  is  there- 
fore important  to  ascertain  on  what  ground  they  decided; 
and  also  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
right  as  claimed.  There  can  be  no  question  that  the  decision 
of  these  officers  was  founded  on  the  prior  New  Madrid  loca- 
tions. These  were  made  before  the  complainant  took  posses- 
sion of  the  land.  This,  under  the  circumstances,  being  an 
insuperable  objection  to  the  entry,  no  count  can  presume  that 
their  decision  was  made  on  any  other  ground,  unless  such 
ground  was  stated,  or  the  evidence  was  defective. 

The  voluminous  correspondence  of  the  General  Land- 
Office  shows,  that  the  land-officers  considered  the  above  New 
Madrid  locations  as  an  appropriation  of  the  land.  Was  the 
evidence  adduced  by  complainant  sufficient  to  establish  his 
right? 
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The  authority  to  Samuel  C.  Roane  to  make  the  eutry,  as 
the  agent  of  Cunningham,  under  the  act  of  1824,  was  un> 
doubted.  The  application  to  make  the  entry  was  made  in 
due  form.  The  Cherokee  warrant  had  been  issued  by  the 
land-officers,  who  were  called  upon  to  make  the  entry.  The 
assignments  upon  the  warrant  were  primd  facie  evidence  of 
right  in  Cunningham,  and  there  does  not  appear  to  have  been 
any  objection  to  them ;  they  must  be  considered,  therefore, 
as  having  been  held  sufficient.  The  money  on  the  entry  was 
offered  to  be  paid  to  the  Receiver,  and  the  only  defect  in  the 
evidence  was  as  to  the  improvements  and  occupancy  of  the 
complainants.  These,  it  is  contended,  the  court  may  pre- 
sume were  within  the  knowledge  of  the  land-officers,  or  that 
the  facts  were  proved  by  parol,  or  that  they  were  proved  by 
affidavits,  which  have  become  mislaid  or  lost.  As  the  proof  in 
the  record,  in  regard  to  these  facts,  applies  to  the  preemption 
claimed  under  the  act  of  1830,  there  is  no  occasion  to  resort 
to  presumptions  on  this  head. 

*^841  *The  preemption  act  of  the  29th  of  May,  1830,  in 
J  the  first  section,  provided,  "  that  every  settler  or  occu- 
pant of  the  public  lands,  prior  to  the  passage  of  this  act,  who 
is  now  in  possession,  and  cultivated  any  part  thereof  in  the 
year  1829,  shall  be,  and  he  is  hereby  authorized  to  enter, 
with  the  Register  of  the  land-office  for  the  district  in  which 
the  lands  may  lie,  by  leral  subdivisions,  any  number  of  acres, 
not  more  than  one  hundred  and  sixty,  or  a  quarter  section  to 
include  his  improvement,  upon  paying  to  the  United  States 
the  then  minimum  price  of  said  lands."' 

Under  this  law  the  applicant  was  a  witness,  and  Cunning- 
ham was  interrogated  by  the  land-officers  on  his  application. 
He  stated  that  in  the  year  1829,  he  cultivated  about  four  acres 
on  the  quarter  section  claimed,  and  that  he  had  been  in  pos- 
session of  said  improvement  for  near  ten  years,  and  that  he 
was  still  in  possession  of  it.  And  he  further  stated,  Christian 
Brumbach  had  an  improvement  on  the  same  quarter  section 
which  he  had  in  cultivation,  in  the  year  1829,  and  has  con- 
tinued to  hold  possession  of  the  same  to  this  time.  This 
statement  is  corroborated  by  the  oath  of  C.  Brumbach,  and 
as  to  the  occupancy  and  improvement  of  complainant,  by 
C.  H.  Pelham  and  Richard  Searcy. 

It  is  clearly  shown,  that  the  improvements  of  Cunningham, 
up  to  1881,  were  wholly  on  the  quarter  section  claimed ;  and 
that  his  cultivation  and  occupancy  continued  without  inter- 
ruption from  the  time  he  took  possession  in  1821,  until  the 
fail  of  the  year  1881.  He  then  removed  to  his  present  resi- 
dence, the  principal  part  of  which  is  on  the  north-west  quarter 
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sectioD,  but  a  part,  if  not  all,  of  hm  outbuildings,  are  on  the 
south-east  quarter.  His  former  residence  was  south  of  his 
present  one.  The  improvement  he  made  at  first  is  still  cul- 
tivated  by  him. 

As  lot  number  one,  on  which  the  complainant^s  first  house 
was  built,  was  conveyed  to  Bertraud,  his  step-son,  in  1821, 
by  O'Harra,  it  is  contended  that  the  complainant  had  no 
such  residence  on  the  land,  as  to  entitle  him  to  preemption. 
Bertrand  was  a  minor,  and  lived  with  his  step-father  at  the 
time,  and  it  is  quite  clear,  that  a  minor  cannot  claim  a  pre- 
emptive right.  But,  in  addition  to  this,  as  the  case  is  now 
before  us,  it  does  not  appear  that  O'Harra  had  any  right  to 
the  lot  conveyed. 

It  is  objected  that  Cunningham's  improvemente,  though  on 
the  quarter  section  claimed,  are  limited  by  the  boundaries  of 
a  certain  square,  or  lots,  within  the  city  of  ^^  Little  Rock  " ; 
and  that,  consequently,  he  cannot  claim  a  preemption  for  the 
quarter  section. 

On  the  20th  of  November,  1821,  certain  individuals,  assum- 
ing to  be  owners  and  proprietors  of  the  north-west  fractional 
quarter  *of  section  number  three,  and  of  fractional 
section  number  two,  of  township  number  one,  north  of 
the  base  line  in  range  number  twelve  west,  entered  into  a 
deed  of  assurance,  in  which  they  agreed  to  lay  out  the  town 
of  Little  Rock,  specifying  the  streets  and  alleys,  and  making 
certain  donations  of  public  squares  and  lots  for  public  pur- 

Eoses.  This  plat  appears  to  have  been  surveyed  so  as  to  em- 
race  the  quarter  section  in  controversy.  In  their  answers, 
the  defendants  specify  a  number  of  lots  sold  In  the  south-east 
quarter,  and  they  allege  the  greater  part  of  it  has  been  sold  in 
lots.  The  proprietors  in  their  deed  say,  that  they  extended 
the  plat  to  adjoining  lands  not  owned  by  them. 

This  survey  of  lots  in  the  south-east  quarter  of  section 
three,  if  made  without  authority,  cannot  embarrass  the  com- 
plainant's right.  The  New  Madrid  locations  being  out  of  the 
case,  should  the  right  of  the  complainant  be  sustained  against 
the  legal  title  of  the  defendants,  the  surveys  must  be  consid- 
ered as  void.  The  town  was  incorporated  in  1826,  and,  by 
the  act  of  1827,  the  corporation  was  extended  so  as  to  em- 
brace the  whole  of  the  town  plat. 

When  the  improvement  of  the  complainant  was  com- 
menced, the  south-east  quarter  was  in  its  natural  state, 
unchanged  by  any  improvement. 

Every  legal  requisite  appears  to  have  been  complied  with 
under  the  act  of  1830,  to  entitle  the  complainant  to  a  pre- 
emption.   His  improvement  and  occupancy  under  the  law 
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were  clearly  proved.  Indeed  it  would  seem,  from  the  fetcts, 
that  he  was  entitled  to  become  the  purchaser  of  the  land 
under  the  law  of  1824.  But  all  the  facts,  necessary  to  es- 
tablish his  right,  were  before  the  Register  and  Receiver  on 
his  second  application.  His  application  to  make  the  entry 
may  be  said  to  have  been  rejected,  because  it  was  not 
allowed.  But  no  doubt  can  exist  as  to  the  ground  of  the  re- 
jection. It  was  not  on  account  of  any  deficiency  in  the 
proof,  but  on  the  ground  of  the  New  Madrid  locations.  This 
is  placed  beyond  question,  by  the  parol  proof  in  the  case, 
and  the  correspondence  of  the  General  Land-OflSce.  Other 
objections  to  the  claim,  after  the  second  rejection,  were 
stated  by  that  officer,  which  alleged  a  want  of  diligence  by 
the  complainant,  in  failing  to  do  what  he  has  proved  was 
done,  in  the  prosecution  of  his  right.  Some  of  these  objec- 
tions showed  a  misapprehension  of  the  facts,  others  of  the 
law. 

The  offices  at  Batesville  were  loosely  kept,  and  it  appears 
in  proof  that  some  year  or  two  before  his  death,  Boswell,  the 
Register,  became  intemperate,  and  his  duties  were  neglected. 
Great  labor  was  required  from  his  successor  to  reduce  to  sys- 
tem the  confused  mass  of  papers  he  found  in  the  office. 

It  was  the  practice  of  the  office  to  indorse  on  the  envelope 
*S861  *^^  ^^^  preemption  papers,  the  decision,  of  which  no 
J  other  entry  was  made.  And  one  of  the  witnesses  states 
that  "  rejected  "  was  indorsed  on  the  envelope  which  inclosed 
the  papers  of  Cunningham.  It  is  difficult  to  reconcile  this 
fact  with  two  lists  in  the  record,  duly  certified,  of  preemp- 
tions allowed,  in  both  of  which  the  name  of  Cunningham 
is  found.  The  word  "rejected"  is  on  one  of  the  lists. 
There  can  be  no  doubt  the  claim  was  rejected  as  often  as  it 
was  brought  to  the  notice  of  the  land  department,  so  long  as 
the  New  Madrid  locations  were  sanctioned.  No  other  deci- 
sion could  be  made.  But  on  the  6th  of  June,  1888,  floats 
were  permitted  to  be  located  on  the  quarter  section  in  con- 
troversy, covered  by  the  New  Madrid  locations.  This  was 
procured  through  the  agency  of  the  defendants,  and  for  their 
benefit. 

It  was  the  result  of  a  controversy  of  nearly  twenty  years' 
continuance.  Since  eighteen  hundred  and  twenty-one,  Cun- 
ningham had  occupied  the  land,  and  had  carried  on  the  con- 
troversy with  a  commendable  energy,  and  at  no  small 
expense  of  time  and  money.  He  urged  his  claim  at  the 
General  Land-Office,  personally,  and  by  agents.  The  corre- 
spondence on  the  subject  was  earnest  and  voluminous.  But 
the  defendants,  having  made  their  entries,  received  the  legal 
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title.     And  their  equity  must  now  be  compared  with  that  of 
the  complainants.  ' 

The  New  Madrid  locations  were  controlled  by  the  defend- 
ants. And  they  were  not  withdrawn,  or  tlie  obstacle  which 
they  created  removed,  until  the  defendants'  entries  were 
made.  The  floats  under  which  these  entries  were  permitted, 
were  issued  under  the  act  of  1830,  continued  in  force  by  the 
act  of  1834.  The  second  section  of  the  act  declared  that 
these  floats  should  be  so  located,  "  as  not  to  interfere  with 
other  settlers,  having  a  right  of  preference."  And  the  circu- 
lar of  the  land-office  directed  that  they  "  should  be  restricted 
to  unimproved  and  vacant  lands." 

These  stringent  regulations  were  not  sufficient  to  protect 
the  rights  of  the  complainant.  His  occupancy,  improvements, 
and  claim,  were  known  to  the  defendants,  and  to  all  the  ofii- 
cers  of  the  government,  who  acted  on  the  subject.  They  ex- 
cused or  justified  themselves  on  the  ground,  that  by  permit- 
ting the  entry  to  be  made,  many  of  the  citizens  of  "  Little 
Rock"  would  be  quieted  in  their  titles. 

On  the  6th  of  July,  1838,  an  instrument,  under  seal,  was 
entered  into  between  Roswell  Beebe,  to  whom  the  patents 
were  issued,  of  the  one  part,  and  the  Mayor  and  Aldermen  of 
the  city  of  "  Little  Rock,"  in  behalf  of  said  city,  as  well  as  in 
behalf  of  the  State  of  Arkansas,  and  also  in  behalf  of  any 
person  or  persons  who  may  have  in  his  own  right  a  proper 
and  regular  chain  *of  conveyance  or  conveyances  of  r«Qoy 
any  town  lot  or  lots  situated  in  the  first  original  town,  ^ 
now  city  of  "  Little  Rock,"  derived  from,  by,  or  under,  any 
one  or  more  of  the  original  owners  and  pr()i)rietor8  of  the 
town,  as  represented  upon  the  first  original  plan  as  then  sur- 
veyed and  laid  oflF  into  town  lots,  of  the  other  part,  witness- 
eth,  that  whereas  the  said  Roswell  Beebe  has  caused  to  be 
located  and  entered  with  preemption  floating  claims,  at  the 
Land-Office  at  "  Little  Rock,"  and  upon  which  the  city,  south 
of  the  Arkansas  River,  and  west  of  the  Quapaw  line,  is  now 
built,  the  following  described  tracts  or  parcels  of  land,  to 
wit,  the  north-east  fractional  quarter  of  fractional  section 
three,  and  the  west  fractional  part  of  the  north-west  and 
south-west  fractional  quarters  of  fractional  section  two,  all  in 
township  one,  north  of  the  base  line  of  range  twelve  west, 
&c.  And  in  all  cases,  where  purchases  of  lots  had.  been 
made  in  the  above  tracts,  Beebe  bound  himself  to  release  to 
the  purchasers. 

This  arrangement  induced  the  land-officers  to  permit  the 
entries  to  be  made,  as  well  on  the  south-east  quarter  in  Con- 
troversy, as  on  the  tracts  above  described.    And  it  was  consid- 
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ered  at  the  General  Land-Office  aa  a  suffioient  compliance 
with  the  circular -of  that  office,  dated  the  11th  of  October, 
1837.  The  patents  on  this  view  were  issued  to  Beebe ;  and 
on  the  11th  of  January,  1842,  Beebe  conveyed  one  half  of  the 
south-east  quarter  in  controversy,  to  Ashley. 

However  satisfactory  the  agreement  of  Beebe  may  have 
been  to  claimants  of  lots  on  the  tracts  specified  in  his  agree- 
ment, as  it  did  not  embrace  the  land  claimed  by  the  complain- 
ant, it  was  not  designed  for  his  benefit.  And  it  is  unaccount- 
able that  the  land-officers  at  ^*  Little  Rock  "  and  at  Washing- 
ton, should  have  considered  the  arrangement  as  a  compliance 
with  the  regulation  which  prohibited  the  entry  of  floats  upon 
improved  or  occupied  land.  And  it  is  worth}'  of  remark,  that 
these  locations  were  permitted  to  be  made  at  ^'  Little  Rock," 
while  the  claimant  was  at  Washington,  prosecuting  bis 
claim. 

Has  the  complainant  placed  himself  in  a  position  to  object 
to  the  defendants'  equity?  He  did  every  thing  he  could 
reasonably  be  required  to  do,  to  locate  his  Cherokee  warrant 
on  the  land,  under  the  act  of  1824.  Had  it  been  objected,  on 
that  application,  that  he  did  not  prove  his  improvement  and 
occupancy^,  the  witnesses  would,  at  once,  have  been  called. 
With  this  exception,  he  did  every  thing  the  law  required  to 
perfect  his  claim. 

But,  under  the  act  of  1830,  his  proof  was  in  no  respect  de- 
fective. It  was  worthy  of  the  highest  credit,  and  full  to  every 
point ;  and  the  money  was  offered  to  be  paid.  But  the  loca- 
tions of  the  New  Madrid  warrants  were  an  obstacle  then,  as 
they  had  been  on  the  first  application.  These  locations  were 
*S881  ^^^  ^^  ^^^  *way  of  defendants'  floats,  and  it  is  not 
^  material  to  inquire  by  what  means  they  were  set  aside. 
This  being  done,  the  rights  of  the  complainant  were  para- 
mount to  those  acquired  under  the  new  location.  Those 
rights  were  founded  on  the  settlement  and  improvement  in 
1821,  and  on  the  acts  done  subsequently  in  the  prosecution  of 
his  claim.  Having  done  every  thing  which  was  in  his  power 
to  do,  the  law  required  nothing  more.  And  the  defendants 
who  caused  the  floats  to  be  located  on  the  premises,  had  full 
notice  of  the  complainant's  rights.  They  are  chargeable  with 
this  notice.  Under  the  second  section  of  the  act  of  the  29th 
of  May,  1830,  and  the  circular  of  the  Commissioner  of  the 
General  Land-Office,  of  the  11th  of  October,  1847,  so  far  as 
the  new  entries  interfered  with  the  rights  of  the  complainant, 
they  were  void.  They  were  in  conflict  with  the  law  and  the 
regulation. 

The  pretence  that  the  agreement  of  Beebe,  which  bound 
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him  to  execute  deeds  to  the  purchasers  of  lots,  was  a  compli- 
ance with  the  aboye  circular,  so  far  as  regards  the  land  in 
controversy,  was  without  foundation.  It  may  have  misled  the 
officers  at  Washington,  and  in  this  it  may  have  answered  its 
purpose.  The  officers  of  the  government  are  the  agents  of 
the  law.  They  cannot  act  beyond  its  provisions,  nor  make 
compromises  not  sanctioned  by  it. 

By  the  second  section  of  the  act  of  18S0,  it  is  provided, 
^^  That  if  two  or  more  persons  be  settled  upon  the  same  quar- 
ter section,  the  same  may  be  divided  between  the  two  first 
actual  settlers,  if  by  a  north  and  south,  or  east  and  west  line, 
the  settlement  or  improvement  of  each  can  be  included  in  a 
half  quarter  section." 

At  the  time  the  complainant  applied  for  a  preemption  under 
the  act  of  1880,  he  stated  that  Christian  Brumbach  had  an 
improvement  on  the  same  quarter  section,  which  he  had  in 
cultivation  in  the  year  1829,  and  has  continued  to  hold  pos- 
session of  the  same  to  this  time.  And  it  was  proved  that 
Brumbach  cultivated  the  land  in  1880.  The  improvement 
occupied  by  complainant  was  commenced  about  the  same  time 
as  the  one  occupied  by  Brumbach ;  and  the  evidence  shows 
that  they  were  the  first  settlers  on  the  land.  This  we  sup- 
pose, under  the  law,  limits  the  preemption  claimed  by  the 
complainant  to  one  half  of  the  quarter  section.  The  residence 
and  improvement  of  Brumbach  brought  him  primd  facie 
within  the  law ;  whether  he  applied  for  and  attained  a  pre- 
emption or  not.  It  was  necessary,  under  the  regulations  of 
the  General  Land-Office,  that  the  complainant  should  state, 
in  his  applications,  the  occupancy,  improvement,  and  cultiva- 
tion of  Brumbach,  and  whatever  objection  may  be  made  to  his 
preemption  claim  by  the  ^government,  cannot  enlarge  r«QQQ 
the  right  of  the  complainant.  Brumbach  applied  for  ^ 
a  preemption  in  the  quarter  section,  under  the  act  of  1880, 
and  estaolished  his  right  in  every  thing,  except  the  tender  of 
the  money.  His  claim  was  rejected,  no  doubt,  on  the  same 
ground,  as  was  that  of  the  complainant's. 

Brumbach  had  conveyed  his  right  to  Ashley,  in  whom  the 
legal  title  is  vested  to  one  half  of  the  quarter  section.  This 
removed  the  objection  to  the  location  of  one  of  the  floating 
rights  for  eighty  acres  on  the  quarter,  as  the  improvement,  if 
not  made  by  Ashley,  was  owned  by  him.  In  regard  to  the 
one  half  of  the  quarter,  the  entry  was  not  prohibited  by  the 
second  section  of  the  act  of  1880,  or  the  circular  of  1887.  To 
extend  the  preemptive  right  of  the  complainant  over  the  en- 
tire quarter,  would  cover  improvements  of  another  individual, 
made  about  the  same  time  as  those  on  which  his  preemption 
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is  founded.  This  would  disregard  the  express  provision  of 
the  law,  which  gives  to  each  settler,  where  there  are  two  upon 
the  same  quarter  section,  eighty  acres. 

As  the  right  set  up  by  the  complainant  arises  under  an  act 
of  Congress,  and  the  decision  of  the  Supreme  Court  of  Arkan- 
sas was  against  that  right,  this  court  has  jurisdiction  of  the 
case. 

We  have  not  considered  any  right  equitable  or  legal,  as 
arising  under  the  New  Madrid  locations,  laid  upon  the  land 
in  dispute.  Such  right,  if  any  existed,  is  not  presented  in 
the  pleading,  in  such  a  form  as  to  require  its  consideration 
and  decision.  It  therefore  remains  wholly  unaffected  by  the 
decree. 

The  facts  in  the  case  are  exceedingly  voluminous  and  com- 
plicated; but  we  have  considered  them,  and  the  legal  and 
equitable  bearing  they  have  upon  the  title  of  the  parties. 
Upon  this  view,  we  are  brought  to  the  conclusion  that  the 
entries  on  which  the  defendant's  patents  were  issued,  were 
void,  so  far  as  they  interfere  with  the  claim  of  the  complain- 
ant, for  the  reasons  stated,  and  that,  consequently,  the  patents 
are  also  void.  The  decree  of  the  Supreme  Court  of  Arkansas 
is  therefore  reversed;  and  the  cause  is  remanded  to  that 
court,  with  instructions  to  enter  a  decree  in  pursuance  of  this 
opinion.  And  in  order  to  give  more  definitely  our  views,  we 
state,  that,  on  a  full  consideration  of  the  pleadings  and  proof 
in  the  case,  we  consider  that  the  two  entries  of  eighty  acres 
each,  made  in  the  name  of  Samuel  Plummer  and  Mary  Louisa 
Jenbeau,  on  the  south-east  quarter  of  section  number  three, 
in  township  one  north,  and  in  range  twelve,  west  of  the  fiftli 
principal  meridian,  south  of  the  Arkansas  River,  are  void  so 
far  as  they  interfere  with  the  preemptive  right  of  Matthew 
Cunningham  to  one  half  of  the  said  quarter;  and  that  Ros- 
well  Beebe,  and  the  heirs  of  Chester  Ashley,  deceased,  defend- 
*8901  ^^^^^  shoM  execute  a  deed  of  quitclaim  *to  the  said 
J  Cunningham,  on  his  paying  or  tending  to  them  the 
minimum  price  of  the  public  land,  with  interest  from  the  sixth 
of  June,  1838,  the  time  the  above  entries  were  made,  to  one 
half  of  the  above  quarter  section,  by  east  and  west,  or  north 
and  south  lines,  so  as  to  include  his  improvement  on  the 
quarter  section,  or,  if  such  a  division  cannot  be  made,  that 
they  convey  to  him,  as  aforesaid,  a  joint  interest  of  one  half 
in  the  quarter  section. 

And  the  court  order  that  the  decree  shall  in  no  respect 
affect  any  right  which  may  or  does  exist,  under  the  New 
Madrid  locations,  in  the  defendants  or  other  persons,  if  any 
there  be. 

416 


DECEMBER  TERM,  1852.  890 

Bosley  et  al.  i;.  Bosley't  Executrix. 


OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Arkansas,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered,  adjudged,  and  decreed,  by  this  court,  that  the 
decree  of  the  said  Supreme  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed,  with  costs,  and  that  this  cause  be, 
and  the  same  is  hereby,  remanded  to  the  said  Supreme  Court, 
for  further  proceedings  to  be  had  therein  in  conformity  to 
the  opinion  of  this  court. 


Maby  Lucinda  Bosley,  Henby  Bosley,  Maby  Jane 
Davis,  Sally  Ann  Davis,  James  Bosley  and  Meldbid 
Bosley,  (infants,)  by  theib  guabdian  and  next 
FBiEND  John  Bosley,  and  John  Bosley,  son  of  the 
SAID  John,  v.  Mabgabet  E.  Wyatt,  Exegutbix  of 
Elizabeth  N.  Bosley,  deceased. 

James  Bosley,  in  his  will,  after  sundry  specific  devises  and  bequests,  de- 
yised  and  bequeathed  all  his  lands  and  other  real  estate  in  Baltimore,  Cecil, 
and  Allegheny  counties,  in  Maryland,  and  also  in  Florida,  and  his  house 
and  lot  in  Santa  Croix,  and  all  the  real  estate  he  might  have  elsewhere,  to 
his  wife  Elizabeth,  her  heirs  and  assigns,  in  trust  to  sell  the  same  and 
divide  the  net  proceeds  thereof,  with  all  the  residue  of  his  estate,  equally 
between  herself  and  the  children  of  his  brother. 

After  making  his  will,  he  sold  all  of  the  lands,  particularly  mentioned  in  the 
residuary  clause  of  the  will  above  stated,  except  some  lands  lying  in  Balti- 
more county.  At  the  time  of  making  the  codicil  hereafter-mentioned,  he 
held  some  of  the  proceeds  of  these  sales  in  bonds  and  other  securities,  and 
with  the  residue  had  purchased  other  property. 

He  afterwards  made  a  codicil,  by  which  he  devised  his  summer  residence,  in 
Baltimore  county,  to  his  wife,  and  also  the  securities  he  held  for  the  lands 
sold  in  Cecil  county,  and  directed  all  the  property  he  had  acquired  after  the 
date  of  his  will  to  be  sold,  and  the  proceeds  to  be  equally  divided  between 
his  wife  and  her  sister  Margaret.  Then  followed  a  residuary  clause  in  the 
following  words : 

***  Lastly,  my  pew  in  St.  Paul's  Church  and  all  my  other  property,  r^ogi 
real  or  personal,  and  all  money  in  bank  belonging  to  me  at  the  *- 
time  of  my  decease,  I  give,  devise,  and  bequeathe  unto  my  said  wife  Eliza- 
beth and  her  heirs  forever ;  and  I  ratify  and  confirm  my  said  last  will  in  every 
thing  except  where  the  same  is  hereby  revoked  and  altered  as  aforesaid." 

The  residuary  clause  in  this  codicil  is  inconsistent  with  that  in  the  will,  and 
consequently  revokes  it.  But  the  devise  of  the  property,  specifically  men- 
tioned in  the  will,  is  not  revoked  by  the  clause  in  the  codicil.^ 

^  A  testator  executed  a  will  in  the  ance  with  the  laws  of  New  York,  a 

city  of  New  York,  devising  his  inter-  second  will,  whereby,  after  giving  cer- 

esl  in  a  house  and  lot  in  said  city  to  Cain  legacies,  he  gave  the  remainder 

two  cousins.    Six  years  afterwards,  in  of  his  property  situated  or  invested  in 

Switzerland,  he  executed,  in  accord-  America,  to  his  natural  heirs.    Heidi 
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After  the  execution  of  the  codicil,  the  testator  agreed  to  lease  some  land  for 
the  term  of  ninety-nine  years,  renewable  forever,  a  ground  rent  being 
reserved  upon  the  same.  The  lessee  was  to  pay  cash  for  a  part,  and  Ihe 
residue  of  the  purchase-money  was  to  remain  on  interest,  as  ground  tent, 
which  the  lessee  could  extinguish  at  any  time  by  the  payment  of  the  prin- 
cipal sum. 

This  property  was  a  part  of  that  which  was  specifically  mentioned  in  the  will, 
and  not  revoked  by  the  clause  in  the  codicil. 

But  the  conduct  of  the  testator,  in  making  this  agreement,  so  altered  the  con- 
dition of  the  property  that  it  amounted  to  a  revocation  of  the  devise,  and 
manifests  an  intention  on  his  part,  when  taken  in  connection  with  other 
circumstances  of  the  case,  to  give  it  to  his  wife  under  the  residuary  clause 
in  the  codicil.* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

The  bill  was  filed  by  the  plaintiffs  in  error,  who  were  the 
children  of  Dr-  John  Bosley,  mentioned  in  the  will  of  James 
Bosley, 

That  part  of  the  will  which  gave  occasion  to  the  contro- 
versy is  stated  in  the  opinion,  as  are  also  the  material  facts  in 
the  case. 

The  Circuit  Court  decided  that  the  residuary  devise  in  the 
will  was  revoked  by  the  residuary  clause  in  the  codicil ;  that 
the  devise  of  the  property,  specifically  mentioned  in  the  will, 
was  not  revoked  by  the  clause  in  the  codicil,  and  ordered  an 
account  to  be  taken  of  such  part  as  remained  subject  to  the 
trust,  one  half  of  the  proceeds  whereof  to  be  paid  over  to 
the  complainants;  and  that  the  testator's  agreement,  made 
after  the  date  of  the  will  and  the  codicil,  to  lease  a  part  of 
that  real  estate  for  a  term  of  ninety-nine  years,  the  princi- 
pal sum  payable  at  the  option  of  the  lessee,  operated  to 
revoke  the  devise  as  to  that  part. 

From  this  decree,  the  complainants  appealed  to  this  court. 

It  was  argued  by  Mr.  Mayer^  for  the  appellants,  and  Mr. 
CampbeU  and  Mr.  Johnson^  for  the  appellees. 

Mr.  Mayer^  for  the  appellants,  made  the  following  points. 

1.  The  final  clause  of  the  codicil  institutes  no  new  residu- 
ary devisee  and  legatee ;  and  the  words  supposed  to  effect 
that,  are  not  the  appropriate,  nor  any  constructive  phrase, 


that  although  the  second  will  did  not 
in  express  terms  revoke  the  first,  yet 
the  first  will  being  inconsistent  there- 
with was  revoked  by  the  second.  Lud- 
lam  V.  OtU,  16  Hun  (N.  Y.),  410. 

*  When  a  testator  wholly  divests 
himself  of  the  property  devised  or  be- 
queathed by  the  will,  in  his  lifetime, 
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for  a  residuary  dispositioii  in  a  will ;  and  those  -words  (which 
are,  **  all  other  my  property,  real  or  personal,")  must  be  con- 
strued either — 1st,  to  comprise  all  property  ^^  other "  than  the 
pew,  and  so  to  purport  to  annul  all  devises  and  bequests  of 
will  and  codicil,  *except  those  in  fiavor  of  Mrs.  Bos-  r«qQo 
ley;  which  result  must  condemn  the  paragraph  as  *- 
incongruous  and  absurd ;  or,  2dly,  to  point  to  ouly  property 
^U9dem  generic  with  the  pew,  and  with  the  real  property  just 
in  a  preceding  clause  given  to  Mrs.  Bosley  and  Miss  Noel, 
and  being  the  acquisitions  subsequent  to  the  date  of  the  will ; 
or,  8dly,  must  be  rejected  altogether,  as  incapable  of  any  con- 
sistent or  reasonable  application ;  or,  as  militating  against  the 
general  intent  of  the  testator,  of  dedicating  his  estate  (with 
but  small  exceptions)  to  the  children  of  John  Bosley,  and  to 
Mrs,  Bosley.  3  P.  Wms.,  112 ;  8  Atk.,  61 ;  3  Myl.  &  C, 
661;  1  Eq.  Ca.  Abr.,  301,  pi.  14;  1  Bro.  C.  C,  127,  89;  1 
Russ.,  146 ;  2  Atk.,  118 ;  1  Jarman,  896,  899,  417 ;  Greenl. 
Cruise  [Devises],  188  and  note  to  ch.  8,  §  89 ;  6  Watts  (Pa.), 
192;  8  Pet.,  117,  118;  11  Gill  and  J.  (Md.),  206;  2  Paige 
(N.  Y.),  22;  8  Mass.,  8;  11  Ed.,  628;  22  Me.,  267,  418;  4 
Bam.  &  C,  620;  2  Wms.  Ex'rs,  789,  790;  6  Pet,  88,  84;  5 
Ves.,  247 ;  10  Wheat.,  289 ;  13  Pet.,  178 ;  6  Ves.,  247 ;  21 
E.  C.  L.,  852 ;  1  Jarman,  694,  696,  696. 

2.  The  paragraph  adverted  to,  is  no  residuary  disposition ; 
because,  a  specific  bequest  follows  it  to  Mrs.  Bosley,  which 
would  be  utterly  needless  and  idle,  if  it  were  preceded  by 
the  supposed  all-comprehending  residuary  appropriation.  18 
Ves.,  89;  1  Russ.,  149;  8  Atk.,  61 ;  1  Jarman,  596,  698, 699, 
600. 

8.  There  is,  by  those  words,  no  revocation  of  the  residu- 
ary devise  and  bequest  of  the  will,  because,  the  codicil,  in 
terms  following  those  words,  confirms  the  will,  except  where 
the  same  is  (by  the  codicil)  "revoked  and  altered."  The 
testator  introduces  several  express  revocations  into  his  codi- 
cil ;  and  to  only  those  revocations  must  he  be  understood  to 
refer — and  to  modifications,  by  name  of  "  alterations,"  of  bis 
yf\^ — for  any  interferences  with  the  will,  as  meant  to  be  re- 
voked, or  affected  by  the  codicil.  If  the  words  in  question 
touch  at  all  the  residuary  disposition  of  the  will,  they  must 
affect  it  only  as  a  revocation ;  and,  leaving  out  of  view  mere 
modifications,  or  "  alterations,"  the  inquiry  is,  what  revoca- 
tion the  testator  meant  should  trench  upon  the  broad  confir- 
mation his  codicil  gives  to  the  will,  thus  deolai^d  as  of  con- 
tinuing force  ?  The  will  speaks  anew  from  the  date  of  the 
codicil,  even  without  any  confirmatory  reference  to  it  in  the 
oodioil,  and  the  two  acts  are  thus  intimately  allied  ;  and  any 
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revocation  of  any  part  of  the  will,  imputed  to  the  codicil^ 
must  be  by  words  as  precise  and  unequivocal,  and  positive, 
as  are  the  terms  of  the  dispositions  supposed  to  be  revoked. 

The  testator  has  given  his  own  limitation  to  the  effect  of 
his  "  alterings  "  of  his  will,  or  of  any  estate  disposed  of  by 
it,  by  declaring,  in  the  codicil,  that  where  Mrs.  Bosley, 
#oQQ-|  (under  Sie  *clause  next  to  the  last,)  shall  "alter" 
J  any  estate,  it  shall  nevertheless  take  the  course  pre- 
scribed in  the  will,  and  that  "  alteration  "  is  not,  in  his  view, 
and  by  the  law  of  his  will,  the  same  as  revocation ;  and  he 
thus  precludes  the  idea  that  he  had  in  view  any  revocations 
but  those  he  had  expressly  declared  in  the  codicil.  8  Mason, 
486;  10  Barn.  &  C,  895,  (21  E.  C.  L.,  192);  3  Pick.  (Mass.), 
216 ;  6  Johns.  (N.  Y.)  Ch.,  634 ;  1  Wms.  Ex'rs,  114, 116 ;  21 
E.  C.  L.,  352 ;  4  Kent,  531 ;  8  Cow.  (N.  Y.),  58 ;  1  Jarman, 
189,  395 ;  2  How.,  580. 

4.  The  will  and  codicil  being  thus  blended  and  cooperative, 
the  codicil  avails  as  a  republication  of  the  will,  except  where 
such  an  inference  at  law  is,  by  the  express  terras  or  necessary 
construction  of  the  codicil,  excluded.  The  will,  in  this  rela- 
tion to  the  codicil,  is  to  be  treated  as  if  inserted  in  the  codicil. 
If  so,  if  even  there  be  those  contradictory  residuary  disposi- 
tions, the  residuary  estate  must,  as  modern  adjudications  now 
deal  with  such  contrariant  clauses,  be  shared  by  the  pailies 
named  or  embraced  in  both  clauses.  This  construction  would 
virtually  restore  the  residuaiy  clause  of  the  will,  as  the  only 
rule;  because,  as  under  the  construction  just  asserted,  Mrs. 
Bosley  and  the  children,  the  subjects  of  the  two  clauses,  share 
equally,  by  the  will,  in  the  residuary  estate.  14  Pick.  Rep., 
521 ;  6  Johns.  (N.  Y.)  Ch.,  375 ;  3  Myl.  &  C,  376 ;  1  Jarman, 
202,  397,  412;  2  Atk.,  374;  2  Myl.  &  K.,  165;  Yelv.,  209; 
Cro.  Eliz.,  9 ;  Greenl.  Cruise  (Dev.),  149  (marg.) ;  10  Barn. 
i&C,  895,  (21  E.  C.  L.,  192). 

5.  The  agreement  of  the  testator  to  lease  a  part  of  his  land 
in  Baltimore  county,  had  not  the  effect  to  revoke  the  devise 
of  that  part  of  the  land  in  favor  of  the  complainants,  and  only 
modified  the  devise  so  as  to  give  the  rent  and  reversion  on  the 
lease,  in  place  of  the  land.  This  construction  applies  also  to 
the  lot  and  house  by  the  will  devised  to  "  Old  Sarah,"  and, 
subsequently  to  the  codicil,  agreed  to  be  leased  to  William 
Hollins,  as  stated  in  the  defendant's  schedule.  The  privilege, 
accorded  by  the  agreement  of  lease,  to  extinguish  the  rent  and 
so  acquire  the  reversion,  does  not  render  the  transaction  a 
sale,  and  give  to  the  contracting  lessee  the  equitable  fee  of 
the  land.  If  the  agreements  for  leasing  revoked  the  devises 
of  these  pieces  of  property,  then  the  testator  died  intestate  as 
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to  them ;  the  agreements  dating  after  the  codicil.  Greenl. 
Cruise,  106, 109,  (note  to  106)  ;  2  Ves.,  428 ;  1  Jai-man,  167, 
171, 172;  4  Kent,  580;  7  T.R.,  899;  s.  c,  1  Bos.  &  P.,  676; 
Cro.  Car.,  28 ;  Cro.  Jac,  49 ;  1  Vem.,  97 ;  3  Bro.  P.  C,  12 ; 
2  Chipm.  (Vt.),  74;  4  Greenl.  (Me.),  841;  3  Ves.,  686;  1 
Md.  Ch.,  36  ;  Cro.  Eliz.,  9. 

*The  counsel  for  the  appellee  made  the  following  r^oo^ 
points.  *- 

1.  That  the  residuary  clause  in  the  codicil  revokes  the  re- 
siduary clause  in  the  wUl.  4  Bl.  Comm.,  381 ;  4  Kent, 
Comm.,  535,  n.  3  Greenl.  Cruise,  189 ;  Rowley  v.  Eyton^  2 
Meriv.,  128 ;  Rogers  v.  Pettis^  1  Addaros  (Prerog.),  30. 

2.  That  the  decree  of  the  court  below  was  right ;  because, 
if  no  part  of  the  specific  property  devised  by  the  last  clause 
in  the  will,  which  contains  also  the  residuary  devise,  was  not 
revoked  by  the  last  clause  in  the  codicil,  a  large  part  of  that 
specific  property  was  subsequently  disposed  of,  by  the  testa- 
tor, and  other  parts  of  it  otherwise  specifically  devised  by  the 
codicil. 

3.  Because  that  portion  of  such  property  so  specifically  de- 
vised by  said  last  clause  in  the  will,  his  lands  in  Baltimore 
county,  was  revoked  by  the  testator's  agreement  of  lease, 
afterwards  executed  by  Mrs.  Bosley,  by  her  lease  to  Arm- 
strong, on  the  18th  of  January,  1845,  for  the  term  of  ninety- 
nine  years,  renewable  forever.  7  Bac.  Ab.  tit.  Wills  and 
Testaments,  G.,  344 ;  4  Kent,  Com.,  628  to  630,  and  cases 
there  cited,  6  ed. ;  Colegrave  v.  Mardey^  6  Madd.,  84 ;  Ward 
V.  Moore,  4  Madd.,  368;  5  Pick.  (Mass.),  112;  7  Johns. 
(N.  Y.)  Ch.,  261. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  dispute  in  this  case  arises  out  of  the  will  and  codicil  of 
James  Bosley,  late  of  the  city  of  Baltimore.  The  will  was 
executed  in  1828,  and  the  codicil  in  1889.  He  died  in 
December,  1848. 

In  his  will,  after  sundry  specific  devises  and  bequests,  he 
devised  and  bequeathed  all  his  lands  and  other  real  estate,  in 
Baltimore,  Cecil,  and  Allegheny  counties,  in  Maryland,  and 
also  in  Florida,  and  his  house  and  lot  in  Santa  Croix,  and  all 
the  real  estate  he  might  have  elsewhere,  to  his  wife  Elizabeth 
N.  Bosley,  her  heirs  and  assigns,  in  trust  to  sell  the  same  to 
the  best  advantage,  and  directed  the  net  proceeds,  together 
with  all  the  residue  of  his  estate,  real,  personal,  and  mixed, 
not  therein  before  devised,  to  be  equally  divided — one  half 
to  his  wife,  and  the  other  to  the  children  of  his  brother.  Dr. 

421 


894  SUPREME  COURT. 

Bod^  et  al.  o.  Boaley^  Bxecutiix. 

John  Bosley.  After  making  bis  i^ill,  and  previous  to  the 
codicil,  he  sold  all  of  the  lands  particularly  mentioned  in  the 
residuary  clause  of  the  will  above  stated,  except  some  lands 
lying  in  Baltimore  county,  and  except  also  his  Florida  land 
and  part  of  that  in  Allegheny  county,  of  which  it  seems  he 
had  been  unable  to  obtain  possession.  And  at  the  time  of 
making  the  codicih  he  held  some  of  the  proceeds  of  these 
sales  in  bonds  and  other  securities,  and  with  the  residue  had 
purchased  other  property. 

By  the  codicil  he  devised  his  summer  residence,  situated  in 
*aQ/>1  *^*^*i^ore  county,  to  his  wife,  and  also  the  securities 
J  he  held  for  the  lands  sold  in  Cecil  county, — and 
directed  all  the  property  he  had  acquired  after  the  date  of  his 
will  to  be  sold  ana  the  proceeds  to  be  equally  divided  be- 
tween his  wife  and  her  sister,  Margaret  E.  Noel.  Then 
follows  a  residuary  clause  in  the  following  words : 

"  Lastly,  my  pew  in  St.  Paul's  Church,  and  all  my  other 
property,  real  or  personal,  and  all  money  in  bank  belonging 
to  me  at  the  time  of  my  decease,  I  give,  devise  and  bequeathe 
unto  my  said  wife  Elizabeth  N.  Bosley,  and  her  heirs  for- 
ever ;  and  I  ratify  and  confirm  my  said  last  will  in  every 
thing  except  where  the  same  is  hereby  revoked  and  altered 
as  aioresaid." 

Upon  this  will  and  codicil,  the  appellants,  who  are  the 
children  of  Dr.  John  Bosley,  claim  the  one  half  of  this  per- 
sonal property  left  by  the  testator  at  his  death,  and  also  one 
half  of  the  lands  not  specifically  devised,  upon  the  ground 
that  the  residuary  clause  in  the  will  is  not  revoked  by  that  in 
the  codicil. 

This  claim  is  altogether  untenable.  The  residuary  clause 
in  the  codicil  is  inconsistent  with  that  in  the  will,  and  conse- 
quently revokes  it» 

There  is  another  claim,  however,  which  presents  a  question 
of  more  difficulty. 

It  appears  that  at  the  time  of  making  his  will  the  testator 
held,  in  fee-simple,  fifty  acres  of  land  in  Baltimore  county ; 
and  that  in  1842,  after  the  execution  of  the  codicil,  he  entered 
into  a  contract  with  a  certain  Horatio  G.  Armstrong,  whereby 
he  covenanted  that  in  consideration  of  the  payment  of  two 
thousand  dollars,  at  the  times  specified  in  the  agreement,  and 
the  annual  ground  rent  of  two  hundred  and  ten  dollars,  pay- 
able semiannually,  he  would  lease  the  said  land  to  Armstrong, 
his  executors,  administrators,  and  assigns,  for  ninety-nine 
years,  renewable  forever,  with  the  right  to  the  said  Arm- 
strong to  extinguish  the  ground  rent,  upon  the  payment  of 
three  thousand  five  hundred  dollars  at  any  time,  to  the  said 
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James  Bosley,  his  heirs  and  assigns.  The  testator  died  before 
the  cash  payments  were  made ;  and  the  money  was  afterwards 
received  by  his  widow,  and  the  lease  executed  by  her  accord- 
ing to  the  terms  of  the  covenant. 

As  this  was  a  part  of  the  land  in  Baltimore  county,  and 
was  therefore  specifically  devised  in  the  residuary  clause  of 
the  will,  it  was  not  revoked  by  the  general  devise  of  the  resi- 
due of  his  real  and  pereonal  property  in  the  codicil.  The 
question  therefore  is,  whether  the  contract  with  Armstrong 
was  an  implied  revocation  of  the  devise  in  the  will. 

The  adjudged  cases  upon  implied  revocations  are  collected 
together  in  4  Kent,  Com.,  628,  and  the  rule  he  deduces  from 
*them  is  this,  '^  that  the  same  interest  which  the  tes-  r«oQg 
tator  had  when  he  made  his  will  should  continue  to  be  '■ 
the  same  interest,  and  remain  unaltered  to  his  death,  and  that 
the  least  alteration  in  that  interest  is  a  revocation.'*  A  valid 
agreement  or  covenant  to  convey,  which  equity  will  specifi- 
cally enforce,  will  operate  in  equity  as  a  revocation  of  a  pre- 
vious devise  of  the  land.  Walton  v.  Walton^  7  Johns.  (N.  Y.) 
Ch.,  268. 

In  the  case  before  us,  the  interest  which  the  testator  had 
in  this  land  at  the  time  of  making  his  will,  was  converted  into 
money  by  his  contract  with  Armstrong.  It  was  a  sale  and 
an  agreement  to  conve}'  his  whole  interest  in  the  land.  It  is 
therefore  unlike  the  case  of  a  lease  for  years,  or  of  ninety-nine 
years  renewable  forever,  in  which  the  lessor  retains  the  rever- 
sion— and  does  not  bind  himself  to  convey  it  on  any  terms  to 
the  lessee. 

« 

The  form  of  the  contract  adopted  in  this  instance,  between 
the  testator  and  Armstrong,  is  in  familiar  use  in  the  sale  of 
lots  in  the  city  Baltimore  and  the  adjacent  country.  It  has 
nearly  if  not  altogether  superseded  the  old  forms  of  contract 
where  the  vendor  conveyed  the  lands  and  took  a  mortgage  to 
secure  the  payment  of  the  purchase-money — or  gave  his  bond 
for  the  conveyance  and  retained  the  legal  title  in  himself  until 
the  purchase-money  was  paid.  And  it  has  taken  the  place  of 
these  forms  of  contract,  because  it  is  far  more  convenient, 
both  to  the  seller  and  the  purchaser.  For  it  enables  the  ven- 
dee to  postpone  the  payment  of  a  large  portion  of  the  pur- 
chase-money until  he  finds  it  entirely  convenient  to  pay  it ; 
and  at  the  same  time  it  is  more  advantageous  to  the  vendor, 
as  it  gives  him  a  better  security  for  the  punctual  payment  of 
the  interest;  and  while  an  extended  credit  is  given  to  the 
vendee,  it  is  to  the  vendor  a  sale  for  cash.  For  if  his  ground 
rent  is  well  secured,  he  can  at  any  time  sell  it  in  the  market, 
for  the  balance  of  the  purchase-money  left  in  the  hands  of  the 
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vendee.  It  will  be  observed  that  the  rent  reserved  is  pre- 
cisely tbe  interest  on  the  amount  of  the  purchase-money  re- 
maining unpaid.  And  when  it  must  be  admitted  that  a  sale 
in  whicn  a  bond  of  conveyance  is  given,  and  the  title  retained 
by  the  vendor,  to  secure  the  payment  of  the  purchase-money, 
is  in  equity  a  revocation,  there  would  seem  to  be  no  good 
reason  for  holding  otherwise  in  the  case  before  us,  where  the 
vendor  is  equally  bound  to  convey  when  the  whole  purchase- 
money  is  paid.  A  distinction  between  the  cases  would  rest 
on  a  difference  in  form  rather  than  of  substance  and  principle. 
It  would  moreover  make  the  revocation  depend  upon  the  will 
of  a  stranger,  and  not  upon  that  of  the  testator.  For  if  Arm- 
strong had  paid  to  him  in  his  lifetime,  the  whole  amount 
of  the  purchase-money,  as  he  had  a  right  to  do  under  the 

*^971  *^^^*r*c^'  ^^  ^s  ^®ry  clear  that  the  devise  would  then 
J  have  been  revoked.  And  if  the  purchaser's  omission 
to  pay  prevents  the  contract  from  being  a  revocation,  the 
validity  of  the  devise  is  made  to  depend,  not  upon  the  will  or 
the  act  of  a  testator,  but  that  of  a  stranger,  over  which  the 
testator  has  no  control.  We  think  a  distinction  leading  to 
that  result  cannot  be  maintained,  and  that  the  devise  in  ques- 
tion was  revoked  by  the  contract  with  Armstrong. 

The  counsel  for  the  appellants,  however,  contends,  that  if 
the  will  is  revoked,  and  the  land  converted  into  money,  yet 
there  was  a  legal  reversionary  interest  remaining  in  him  ; 
and  that  the  rent  reserved,  being  incident  to  the  reversion 
and  pertaining  to  the  realty,  cannot  pass  under  a  bequest  of 
money  or  personal  estate. 

But  it  must  be  remembered  that  the  residuary  clause  in 
the  codicil  gives  to  his  wife  all  his  real  as  well  as  personal 
property,  not  otherwise  disposed  of;  and  therefore  is  broad 
enough  to  embrace  the  interest  in  question,  although,  in  con- 
templation of  law,  it  belongs  to  the  reality. 

We  do  not  mean  to  say,  that  every  residuary  clause  in  a 
codicil  will  pass  land  specifically  devised  in  a  will,  where,  by 
some  act  of  the  testator,  the  devise  is  impliedly  revoked  after 
the  codicil  was  executed.  There  are  adjudged  cases  upon 
certain  wills  where  it  has  been  held  otherwise.  But  whether 
the  property  passes  to  the  devisee  or  descends  to  the  heir,  as 
in  a  case  of  intestacy,  must  depend  upon  the  intention  of  the 
testator,  to  be  gathered  from  the  will  and  codicil.  It  is 
always  necessarily  a  question  of  intention.  No  two  wills, 
probably,  were  ever  written  in  precisely  the  same  language 
throughout;  nor  any  two  testators  die  under  the  same  cir- 
cumstances in  relation  to  their  estate,  family,  and  friends. 
And  it  would  be  very  unsafe  as  well  as  unjust  to  expound 
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the  will  of  one  man,  by  the  construction  which  a  court  of 
justice  had  given  to  that  of  another,  merely  because  simi- 
lar words  were  used  in  particular  parts  of  it. 

Undoubtedly  there  are  fixed  rules  of  law  in  relation  to  the 
construction  of  certain  words  and  phrases  in  a  will,  which 
have  been  established  by  a  long  course  of  judicial  decisions ; 
and  which  have  become  landmarks  of  property,  and  cannot 
therefore  be  disturbed.  But  in  most  of  the  cases  in  which 
they  have  been  applied,  it  is  to  be  feared  that  they  have  not 
accomplished,  but  defeated,  the  testator's  intentions. 

They  owe  their  origin  to  the  principles  of  the  feudal  sys- 
tem, which  always  favored  the  heir  at  law,  because  it  was  its 
policy  to  perpetuate  large  estates  in  the  same  family.  And, 
acting  upon  this  principle,  the  English  courts  of  justice  have, 
in  some  instances,  placed  the  narrowest  possible  construction 
on  the  *word8  of  a  will.  And  a  testator  sometimes  r«QQo 
being  held  to  die  intestate  as  to  portions  of  his  prop-  ^ 
erty,  and  left  it  to  descend  to  his  heir,  when  a  fair  and  rea- 
sonable interpretation,  according  to  the  ordinary  acceptation 
of  the  words  used,  plainly  showed  that  the  whole  estate  was 
intended  to  be  devised  to  another. 

It  has  not  been  the  disposition  of  courts  of  justice,  in  mod- 
ern times,  to  extend  the  application  of  these  rigid  technical 
rules ;  but  rather  to  carry  out  the  intention  of  the  testator, 
when  no  fixed  rule  of  legal  interpretation  stands  in  the  way. 
And  this  is,  and  ought  to  be,  more  especially  the  case  in  this 
country,  For  wills  here  are  most  frequently  drawn  by  per- 
sons unacquainted  with  legal  phraseology,  and  ignorant  of 
the  meaning  which  the  law  attaches  to  the  words  they  use. 
The  property  devised  is,  perhaps,  in  the  greater  number  of 
cases,  the  fruits  of  the  testator's  own  industry.  And  the 
policy  and  institutions  of  the  country  are  adverse  to  the 
feudal  policy  of  favoring  the  heir  at  the  expense  of  the 
devisee ;  and  of  construing,  for  that  purpose,  the  words  of 
the  will  in  their  most  restricted  sense,  although  that  con- 
struction obviously  defeats  the  intention  of  the  testator. 

But  the  question,  arising  upon  this  will  and  codicil,  does 
not  depend  upon  any  word  or  phrase  to  which  the  law  has 
affixed  a  certain  and  definite  meaning.  The  words  used  are 
legally  sufficient  to  pass  the  property  to  his  widow,  and  the 
only  question  is,  was  that  his  intention,  as  we  gather  it 
from  the  will  and  codicil,  considered  together?  We  think 
it  was. 

Eleven  years  elapsed  between  the  date  of  the  will  and  that 
of  the  codicil.  The  situation  of  the  testator's  property  had 
undergone  considerable  changes  during  that  time;  and  his 
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mind  also  had  inateriallj  changed  as  to  the  manner  of  dispos- 
ing of  it.  The  lands  mentioned  in  the  residuary  clause  ox  his 
wUl,  had,  with  a  very  small  exception,  been  sold.  And  the 
property  he  purchased  with  the  proceeds  of  these  sales  or 
otherwise  acquired  after  the  date  of  the  will,  was  devised  by 
the  codicil  to  his  wife  and  her  sister,  and  not,  as  before, 
divided  between  his  wife  and  his  brother's  children ;  and  the 
whole  of  his  personal  estate  is  given  exclusively  to  his  wife, 
instead  of  the  one  half  only  bequeathed  in  the  will.  The 
land,  which  has  given  rise  to  this  controversy,  was  also  sold 
by  the  testator  in  his  lifetime,  and  two  thousand  dollars  of 
the  purchase-money  had  become  personalty,  and  as  such, 
unquestionably  passed  to  the  wife,  by  the  residuary  clause  in 
the  codicil.  The  testator's  remaining  interest  in  this  prop- 
erty was  also  money,  and  not  land ;  but  by  reason  of  the 
form  in  which  he  contracted  to  sell  it,  this  portion  of  the 
money  belonged  to  the  realty.  It  is  impossible  to  suppose, 
after  looking  at  these  bequests  to  his  wife,  that  he  meant  to 
die  intestate  of  this  money,  and  to  divide  this  small  portion 
*3991  *^^  ^^  estate  in  two  parts,  eiving  her  the  two  thousand 
^  dollars,  but  withholding  from  her  the  residue,  and 
leaving  it  to  be  claimed  by  whoever  might  chance  to  be  his 
heir  at  law  at  the  time  of  his  death.  On  the  contrary,  it  is 
manifest,  from  the  whole  context  of  the  will  and  codicil,  that 
he  did  not  mean  to  die  intestate  of  any  portion  of  his  prop- 
erty; and  that  what  did  not  pass  to  others  by  a  specific 
devise  or  bequest,  should  go  to  nis  wife.  The  codicil  is  evi- 
dently drawn  by  unskilful  hands,  and  therefore,  according  to 
settled  principles  of  law,  must  receive  a  fair  and  liberal  inter- 
pretation to  accomplish  the  intent.  And  as  that  intent  is 
apparent  in  favor  of  the  widow,  it  ought  not  to  be  defeated 
by  a  narrow  and  technical  construction  of  particular  words. 

It  was  suggested,  in  the  argument,  that  the  appellants  might 
be  entitled  to  a  remainder  in  fee,  in  the  two  lots  on  which,  it 
would  seem  from  the  will  and  codicil,  that  two  old  servants 
of  the  testator  were  living.  But  this  point,  very  properly, 
was  not  pressed.  For  the  lots  mentioned  in  that  clause  of 
the  will,  in  which  a  remainder  in  fee  is  given  to  the  appellants 
after  the  death  of  Mrs.  Bosley,  are  lots  on  which  there  were 
improvements,  and  which  yielded  an  income.  The  lots  in 
question  were  not  of  that  description.  They  yielded  no  in- 
come, and  consequently  are  not  embraced  in  that  devise. 

Upon  the  whole,  therefore,  we  think  the  decree  of  the  Cir- 
cuit Court  was  right,  and  must  be  affirmed. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed,  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed  with 
costs. 


Dissenting,  Mr.  Justice  GRIER. 


o»— 


♦John  F.  Ennis,  Administrator  de  bonis  non  f^^aq 
OF  Joseph  Zolkowski  and  others,  v.  J.  H.  B.  L 
Smith,  Administrator  of  George  Bomford,  Lewis 
Johnson,  Administrator  de  bonis  non  of  Thaddeus 
Kosciusko,  James  Carrico,  Samuel  Stott,  George 
C.  BoMFOBD,  Jacob  Gideon,  Ulysses  Ward,  and 
Jonathan  B.  H.  Smith. 

Origin  of  the  fund  in  controversy. 

Mr.  Jefferson's  letter  concerning  it. 

General  Kosciusko  made  four  wills.  One  in  the  United  States,  in  1798 ;  an- 
other in  Paris,  in  1S06;  the  third  and  fourth  were  made  at  Soieure,  in 
Switzerland,  whilst  he  was  sojourning  there  in  1816  and  1817. 

The  first  and  second  wills  were  revoked  by  the  third,  and  he  died  intestate  as 
to  his  estate  in  the  United  States. 

But  the  first  will,  before  it  was  known  that  he  had  made  the  others,  was  pro- 
bated by  Mr.  Jefferson,  in  Virginia,  and  when  Mr.  Jefferson  learned  that 
the  General  had  made  other  wills,  he  transferred  the  fund  to  the  Orphans' 
Court  of  the  District  of  Columbia.  The  Orphans'  Court  managed  the  fund 
for  some  time,  and  then  Benjamin  L.  Lear  was  appointed  the  administrator 
of  Kosciusko,  with  the  will  annexed.  He  died,  leaving  a  will,  and  George 
Bomford  one  of  his  executors.  Bomford  qualified  as  such,  and  afterwards 
became  the  administrator  of  Kosciusko  de  bonis  non.  He  took  into  his  pos- 
session, as  executor,  the  estate  of  Lear,  and  also  the  funds  of  Kosciusko, 
which  had  been  administered  by  Lear,  and  first  made  his  return  to  the 
Orphans'  Court  of  the  administered  funds  of  Kosciusko,  as  executor  of 
Lear.  Afterwards  they  were  returned  by  him  to  the  Orphans'  Court,  as 
administrator  de  boniM  non  of  Kosciusko.  The  Orphans'  Court  deeming  that 
his  sureties  as  administrator  de  bonis  non  of  Kosciusko,  were  insuflScient,  or 
that  they  were  not  liable  for  any  waste  of  them,  on  account  of  the  funds 
having  been  received  by  him  as  executor  of  Lear,  and  not  as  administrator 
de  bonis  non,  called  upon  him  for  other  sureties,  under  the  act  of  Congress 
of  the  20th  February,  1846.  He  complied  with  the  call,  and  gave  as  sure- 
ties, Stott,  Carrico,  and  George  C.  Bomford,  and  Gideon,  Ward,  and  Smith. 

Th«  original  bonds  of  Bomford  were  given  to  the  Orphans'  Court,  under  the 
law  of  Maryland,  which  prevailed  without  alteration  in  that  part  of  the 
District  of  Columbia  which  had  been  ceded  by  Maryland,  until  Congress 
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passed  the  act  of  the  20th  Febmaiy,  1846.  The  defendant  Stott,  Carrico, 
and  George  C.  Bomford,  and  Smith,  Ward,  and  Gideon,  became  the  sure- 
ties of  Bomford,  as  administrator  de  bonis  non  of  Kosciusko,  under  the  act 
of  20th  February,  1846. 

In  the  State  of  Maryland,  if  an  executor  or  administrator  changes  any  part 
of  an  estate  from  what  it  was  into  something  else,  it  is  said  to  be  admin- 
istered. If  an  administrator  de  bonis  noriy  possesses  himself  of  such  changed 
estate,  of  whatever  kind  it  may  be,  and  charges  himself  with  it  as  assets, 
his  sureties  to  his  original  bond,  as  administrator  de  bonis  non,  are  not  liable 
for  his  waste  of  them.  They  are  only  liable  for  such  assets  of  the  deceased 
as  remain  in  specie,  unadministered  by  his  predecessor,  in  the  administra- 
tion. Such  is  the  law  of  Maryland,  applicable  to  the  sureties  of  Bomford, 
in  the  bond  given  when  he  was  appointed  administrator  de  bonis  non  of  Kos- 
ciusko. 

But  when  other  sureties  are  called  for  by  the  Orphans'  Court,  under  the  third 
section  of  the  act  of  February  20,  1846,  and  are  given,  they  do  not  bear 
the  same  relation  to  the  administrator  that  his  original  sureties  did,  and 
they  will  be  bound  for  the  waste  of  their  principal  to  the  amount  of  the 
estate,  or  funds  which  he  has  charged  himself  by  his  return  to  the  Orphans' 
Court,  as  administrator  de  bonis  non,  when  it  called  for  additional  sureties, 
and  for  such  as  the  administrator  may  afterwards  receive. 

^fhe  bonds  taken  by  the  Orphans'  Court  in  this  case,  were  properly  taken 
under  the  act  of  the  20th  Februitry,  1846. 

General  Kosciusko's  Olographic  will  of  1816,  contains  a  revoking  clause  of  all 
other  wills  previously  made  by  him,  and  not  having  disposed  of  his  Ameri- 
can funds  in  that  will,  nor  in  the  will  of  1817,  he  died  intestate  as  to  such 
*4011  ^^^^^'  "^^^  second  ^article  in  the  will  of  1817,  **  Je  Mgue  tous  mes 
^  effets,  ma  voiture,  et  mon  cheval  y  comprise  k  Madame  et  k  Mon- 
sieur Zavier  Zeltner,  les  homme  ce  dessus," — ^record,  106— is  not  a  residuary 
bequest  to  them  of  the  rest  of  his  estate,  not  specifically  disposed  of  in  the 
wills  of  1816  and  1817. 

General  Kosciusko  was  sojourning  in  Switzerland  when  he  died,  but  was 
domiciled  in  France,  and  had  been  for  fifteen  years. 

His  declarations  are  to  be  received  as  proof  that  his  domicil  was  in  France. 
Such  declarations  have  always  been  received,  in  questions  of  domicil,  in 
the  courts  of  France,  in  those  of  England,  and  in  the  courts  of  the  United 
States.^ 

The  presumption  of  law  is,  that  the  domicil  of  origin  is  retained,  until  resi- 
dence elsewhere  has  been  shown  by  him  who  alleges  a  change  of  it.  But  resi- 
dence elsewhere  repels  the  presumption,  and  casts  upon  him  who  denies  it 
to  be  a  domicil  of  choice,  the  burden  of  disproving  it.  The  place  of  resi- 
dence must  be  taken  to  be  a  domicil  of  choice,  unless  it  is  proved  that  it 
was  not  meant  to  be  a  principal  and  permanent  residence.*  Contingent 
events,  political  or  otherwise,  are  not  admissible  proofs  to  show,  where  one 
removes  from  his  domicil  of  origin,  for  a  residence  elsewhere,  that  the  lat- 
ter was  not  meant  to  be  a  principal  and  permanent  residence.  But  if  one 
is  exiled  by  authority  from  his  domicil  of  origin,  it  is  never  presumed  that 
he  has  abandoned  all  hope  of  returning  back.  The  abandonment,  how- 
ever, may  be  shown   by   proof.     General   Kosciusco  was  not  exiled  by 

»  S.  P.   Wright  v.  Boston,  126  Mass.,  v.   United  States,  21  Wall,,  350,  863; 

161;  Wallace  v.  Lodge,  ^  Bradw.  (111.),  Desmare  v.  United  States,  3  Otto,  605: 

607;  Re  Stover,  4  Redf.  (N.  Y.),  82;  Tucker  v.  Field,  5  Redf.  (N.  Y.),  189. 

but    see    Brookfidd    v.    Warren,   128  But  the  presumption  that  a  domicile 

Mass.,  287.  once  acquired  continues,  will  not  pre- 

*  Followed.   Dred  Scott  v.  Sand-  vail  when  its  effect  would  be  to  im- 

/ord,  19  How.,  597.     Compare  Bruce  pose  upon  a  party  the  character  of  an 

T.  Bruce,  2  Bos.  &  P.,  228  n ;  Bampde  enemy  to  his  government.     StougkUm 

T.  Johnstone,  8  Ves.,  201 ;   Stanley  v.  v.  Hill,  8  Woods,  404. 
Bemes.S  Hagg.  Ecc,  874, 487 ;  Mitchell 
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authority.  He  left  Poland  roluntarily,  to  obtain  a  civil  status  in  France, 
which  he  conscientiously  thought  he  could  not  enjoy  in  Poland,  whilst  it 
continued  under  a  foreign  dominion. 

Personal  property,  wherever  it  may  be,  is  to  be  disturbed  in  case  of  intestacy, 
according  to  the  law  of  the  domicil  of  the  intestate.  This  rule  may  be 
said  to  be  a  part  of  the  I'us  gentium,^ 

What  that  law  is  when  a  foreign  law  applies,  must  be  shown  by  proof  of  it, 
and  in  the  case  of  written  law,  it  will  be  sufficient  to  offer,  as  evidence,  the 
official  publication  of  the  law,  certified  satisfactorily  to  be  such.  Unwrit- 
ten foreign  laws  must  be  proved  by  experts.**  There  is  no  general  rule  for 
authenticating  foreign  laws  in  the  courts  of  other  countries,  except  this, 
that  no  proof  shall  be  received,  "  which  pre-supposes  better  testimony  be- 
hind, and  attainable  by  the  party."  They  may  be  verified  by  an  oath,  or 
by  an  exemplification  of  a  copy  under  the  great  seal  of  the  State  or  nation 
whose  law  it  may  be,  or  by  a  copy  proved  to  be  a  true  copy,  by  a  witness 
who  has  examined  and  compared  it  with  tlie  original,  or  by  the  certificate 
of  an  officer  authorized  to  give  the  law,  which  certificate  must  be  duly 
proved.  Such  modes  of  proof  are  not  exclusive  of  others,  especially  of 
codes  and  accepted  histories  of  the  law  of  a  country.  See  also  the  cases 
of  Church  V.  Hubbartf  in  2  Cranch,  181,  and  Talbot  v.  Seeman,  in  1  Cranch, 
7.  In  this  case,  the  Code  Civil  of  France,  with  this  indorsement,  "I^s 
Garde  des  Sceaux  de  France  k  la  Coeur  Supreme  Des  Etats  Unis,"  was 
offered  as  evidence  to  prove  that  the  law  of  France  was  for  the  distribu- 
tion of  the  funds  in  controversy.  This  court  ruled  that  such  indorsement 
was  a  sufficient  authentication,  to  make  the  code  evidence  in  this  case,  and 
in  any  other  case  in  which  it  may  be  offered.  By  that  code,  the  complain- 
ants named  in  this  suit  as  the  collateral  relations  of  General  Kosciusko, 
are  entitled  to  receive  the  funds  in  controversy,  in  such  proportions  as  are 
stated  in  the  mandate  of  this  court  to  the  court  below. 

The  documentary  proofs  in  this  cause,  from  the  Orphans'  Court,  of  the  gene- 
alogy of  the  Kosciusko  family,  and  of  the  collateral  relationship  of  the 
persons  entitled  to  a  decree,  and  also  of  the  wills  of  Kosciusko,  are  prop- 
erly in  evidence  in  this  suit. 

The  record  from  Grodno  is  judicial ;  not  a  judgment  inter  partes,  but  a  foreign 
judgment  in  rem,  which  is  evidence  of  the  facts  adjudicated  against  all  the 
world. 

Mr.  Justice  Catron  did  not  sit  in  this  cause. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  holden  in  and  for  the 
county  of  Washington,  sitting  as  a  Court  of  Equity. 

The  whole  case  is  set  forth  in  the  opinion  of  the  court. 

*The  appellants  were  those  who  filed  the  bill  in  the  r*AQo 
Cii'cuit  Court,  which  was  dismissed  by  that  court.  '- 

It  was  argued  by  Mr.  Tochman  and  Mr,  Johnson^  for  the 
appellants,  and  by  Mr.  Redin^  Mr.  Marhury^  and  Mr.  Coxe^ 
for  the  appellees. 

The  points  raised  by  the  counsel  for  the  appeUants,  were 
the  following : 

«  Cited.    Carpenter  v.  Pennsylvania,        *  Cited.  Pierce  y.  Insdeth,  16  Otto' 
k7  How.,  463.  651. 
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I.  Was  Kosciusko's  domicile  at  the  time  of  his  death,  in 
France,  as  the  appellants  charge,  or  was  it  in  Poland,  as  the 
appellees  maintain  ? 

It  could  not  be  in  Poland,  since  Kosciusko  left  it,  because 
of  its  subjugation  by  the  foreign  powers,  in  1794.  Vattel, 
Law  of  Nations,  Book  I.,  chap.  16,  §  195. 

It  was  in  France,  by  his  own  choice,  since  1806  until  4th 
of  June,  1816.  (Wills  of  1806  and  1816,  and  conclusions  re- 
sulting from  the  admission  of  the  appellees.)  Story,  Confl.  of 
Laws,  §  44-46,  §  8-47,  §  14. 

It  continued  to  be  in  France  until  his  death,  upon  the  prin- 
ciple of  law  laid  down  in  1  Starkie  on  Evid.  (Philad.  ed.  of 
1842,  p.  63,  "Presumption  as  to  Continuance").  1  Ameri- 
can Leading  Cases,  by  Hare  &  Wallace,  p.  710,  §  3,  and  the 
authorities  therein  referred  to ;  Story,  Confl.  of  Laws,  §  47, 
§16. 

IL  Has  the  will  of  1816  been  proved?  Have  the  letters  of 
administration  de  bonis  nan  to  Lewis  Johnson  been  issued 
with  the  wills  of  1798,  1806,  and  1816,  as  alleged  in  the  bill? 
Does  the  will  of  1816  revoke  the  wills  of  1798  and  1806  ?  Is 
the  residue  of  Kosciusko's  property  liable  for  the  legacies 
stated  in  the  wills  of  1816  and  1817? 

The  original  will  of  1816  was  proved,  recorded,  and  is 
lodged  for  safe  keeping  in  France,  and  its  authenticated 
exemplification  with  the  French  probate  was  proved  and 
recorded  in  the  Orphans'  Court  for  the  District  of  Columbia, 
pursuant  to  the  rules  laid  down  in  Toller  on  Ev.,  p.  71.  Van 
RensBelear  v.  MorriB^  1  Paige  (N.  Y.),  13 ;  Story,  Confl.  of 
Laws,  notes  to  §  514  b,  on  p.  432  of  the  2d  ed. ;  Statute  of 
Maryland  of  1785,  chap.  46,  §  2 ;  De  Solve  v.  De  Laistre^  2 
Har.  &  J.  (Md.),  191. 

The  letters  of  administration  de  bonis  non  to  Lewis  John- 
son were  issued  with  this  will  and  other  two,  as  charged  in 
the  bill,  proved  by  the  decretal  of  the  Orphans'  Court,  and 
the  deposition  of  the  recorder  of  the  wills. 

The  court  below  had,  and  this  court  has  now,  the  power  of 
deciding  what  efi*ect  each  of  these  three  wills  of  Kosciusko 
should  have  upon  the  final  disposition  of  the  property  sought 
to  be  recovered.  1  Jarman  on  Wills,  4,  22,  23,  &c. 
*4031  *^^^  *^5s  purpose  the  law  of  the  domicil  of  Kosci- 
-I  usko  at  the  time  of  his  death  must  be  resorted  to.  Jar- 
man  on  Wills,  3,  4 ;  Story,  Confl.  of  Laws,  §  465,  467,  468, 
479  f,  479  m. 

The  will  of  1798  cannot  take  effect,  because  of  the  uncer- 
tainty of  its  dispositions  and  objects  of  the  bounty ;  the  will 
of  lo06  is  null  and  void,  not  being  executed  according  to 
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either  of  the  forms  prescribed  by  the  laws  of  France  for 
making  wills ;  but,  good  or  bad,  they  have  been  both  revoked 
by  the  will  of  1816. 

The  will  of  1816,  containing  the  revoking  clause  of  former 
wills,  is  a  good  and  valid  olographic  will,  proved  by  the 
depositions  on  p.  15  and  16  of  the  record.  Arts.  970,  999, 
1001,  of  the  Civil  Code  of  Napoleon. 

Parol  evidence,  referred  to  in  the  answers,  has  not  been 
produced  ;  but,  if  it  were  produced,  it  could  not  be  received, 
to  impeach  the  will  of  1816,  nor  to  prove  its  revocation.  Civil 
Code  of  Napoleon,  Arts.  1036,  1036 ;  12  Wheat.,  176  ;  Toller 
on  Exec,  76 ;  1  Madd.  Ch.  Pr.,  81,  662,  666 ;  2  Stark,  on 
Ev.,  Part  L,  Phil.  ed.  of  1842,  766,  and  Part  II.,  p.  1284, 
note  a;  1  Greenl.  on  Ev.,  8  278,  290. 

The  word  "'eflfets,*'  used  in  the  2d  clause  of  the  will  of 
1817,  being  restrained  by  the  words  ^^ma  voiture  et  mon  eheval 
y  comprise^'"  passes  only  property  of  ^^ejusdem  generi%^^*  and 
nothing  else.    1  Jarman  on  Wills,  692  f. ;  13  Yes.,  86,  46. 

Independent  of  this,  the  French  word  ^^effets"  signifies 
only  such  property  as  is  about  the  person.  Dictionaire  Fran- 
cais  et  Anglais,  par  les  Prof^sseur  Fleming  et  Tibbins;  Dic- 
tionaire de  TAcademie  Francaise. 

Admitted,  that  for  the  legacies  specified  in  the  will  of  1816, 
the  property  sought  to  be  recovered,  and  every  other  property 
of  Kosciusko,  would  be  liable — but  all  these  legacies  had  been 
paid. 

The  legacies  made  by  the  will  of  1817  being  legacies  of 
specific  funds,  which  were  invested  in  Switzerland  and  in 
England,  and  of  such  specific  property  which  was  left  in  the 
house  where  Kosciusko  died,  in  Switzerland,  none  of  them 
can  charge  any  other  property;  but  whatever  may  be  the 
law  in  this  respect,  the  proof  is  that  these  legacies  have  also 
been  paid. 

The  accidental  omission,  in  the  proceedings,  of  Mr.  and 
Mrs.  Zavier  Zeltner,  legatees  under  the  will  of  1817,  is  imma- 
terial :  first,  because  they  take  only  such  propertv  in  kind  as 
comes  within  the  definition  of  the  word  ^^  enets,  restrained 
by  the  words  "wa  voiture  et  mon  eheval  y  eompri$e^*  and 
should  claim  it  from  those  persons  in  Switzerland  in  whose 
possession  these  ^^effets"  were  left;  secondly,  because,  by  the 
law  of  France,  upon  the  death  of  the  testator  or  intestate,  the 
property  vests  in  *the  lawful  heirs,  who  stand  in  loco  rmAf\A 
of  legal  representatives  of  the  deceased  at  common  law.  '- 
Civil  Code  of  Napoleon,  Art.  724;  Story,  Confl.  of  Laws,  § 
607,  608,  616. 

It  follows,  from  the  above  rule,  that  when  the  lawful  heirs 
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of  Kosciusko  recover  the  property  which  is  not  wanted  here 
by  local  administrator,  all  claimants  residing  in  Europe, 
whether  they  are  legatees  or  creditors,  will  have  a  right  to 
establish  there  their  claims.  It  would  be  immaterial,  then, 
were  all  the  claimants  residing  in  Europe  omitted  in  these 
proceedings,  as  no  decree  pro  confesso  taken  here  will  bar 
their  claims  there.  Civil  Code  of  Napoleon,  Arts.  724,  870, 
878, 1011,  1025, 1026. 

Admitting,  for  the  sake  of  argument,  the  existence  of  such 
European  claims,  this  is  no  defence ;  the  appellees  in  such  a 
case  should  bring  money  into  court — show  good  reasons  of 
their  apprehension  for  safety,  and  pray  that  the  appellants 
may  interplead  their  right  with  other  claimants.  2  Story, 
Com.  on  Eq.,  §  805,  809,  &c. ;  Mitf.  Eq.  PL  by  Jeremy,  p. 
48,  49. 

III.  Have  the  appellants  proved  that  Kosciusko  died  un- 
married and  without  issue,  and  that  they  are  his  next  of  kin, 
entitled  to  the  residue  of  undisposed  of  property  ?  "  In  civil 
cases,  slight  evidences  of  right  or  title  are  sufficient — as 
against  a  stranger  who  possesses  no  color  of  title."  1  Starkie 
on  Ev.,  Phil.  ea.  of  1842,  p.  644.  In  case  of  Folger'i  Lessee  v. 
Simmon^  (1  Yeates  (Pa.),  17,)  ex  parte  affidavit,  made  in 
England,  was  held  to  be  sufficient  evidence  of  pedigree 
against  strangers.  Kingston  v.  Lesley^  10  Serg.  &  R.  (Pa.), 
388.  The  appellees  are  all  strangers,  having  no  color  of  title 
to  the  estate  of  Kosciusko.  The  appellants,  to  establish  their 
title  thereto,  produce  a  decree  of  the  nobility  of  the  Govern- 
ment of  Grodno,  and  a  decree  of  the  Court  of  Kobryn,  in  the 
province  of  Lithuania,  formerly  Poland,  now  a  part  of  the 
Empire  of  Russia,  which  were  proved  as  to  their  authenticity, 
and  as  to  the  competency  of  the  tribunals  which  passed  them ; 
first,  in  the  Orphans'  Court  for  the  District  of  Columbia,  in 
the  course  of  legal  proceedings  against  Bomford,  deceased 
administrator,  and  subsequently,  by  depositions  taken  under 
the  commission  in  the  case. 

The  originals  of  these  foreign  decrees,  written  in  the 
Russian  language,  are  on  file  in  the  court  below.  Their 
translations  will  be  found  on  p.  73,  Exhibit  A,  and  on  p.  80, 
Exhibit  B.  These  translations  are  judicial — ^they  were  made 
under  oath,  taken  in  open  court.  The  originals,  written  in 
the  Russian  language,  are  not  in  the  record,  from  reasons 
stated  in  the  answer  of  the  clerk  of  the  court  below. 

The  authenticity  of  these  documents  has  been  established 

by  the  testimony  that  the  seal  of  the  Assembly  of  the  Nobility 

♦4051  ^^  *^^^  decree  of  pedigree,  (marked  A,  on  p.  73,)  and 

-'  the  seal  of  the  Court  of  Kobryn  in  the  decree,  (marked 
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B,  on  p.  80,)  are  genuine  seals,  which  alone  is  sufficient,  under 
the  principles  laid  down  in  6  Wend.  (N.  Y.),  484 ;  1  Paine, 
614 ;  Norris,  Peake's  Evid.,  68,  conjointly  with  60,  108,  and 
109 ;  8  East,  222 ;  Act  of  Maryland,  of  1785,  ch.  46,  §  6. 

Though  the  foregoing  authorities  do  not  require  that  the 
signatures  be  proved,  to  establish  the  authenticity  of  a  decree 
or  judgment — the  appellants  proved  two  of  the  signatures  on 
the  decree  of  pedigree,  marked  A,  on  page  80,  by  the  deposi- 
tion— which,  upon  the  principle  laid  down  in  Gresley,  Eq. 
Ev.,  p.  120,  and  the  authorities  therein  referred  to,  would  be 
sufficient,  were  it  deemed  necessary  to  prove  the  signatures. 

The  seals  and  signatures  not  proved,  (which  are  appended 
to  the  certificates,  purporting  to  attest  the  signatures  and 
seals  of  the  Assembly  of  the  Nobility  of  Grodno,  and  of  the 
Court  of  Kobryn,)  are  useless  appendages,  the  law  not  admit- 
ting such  certificates  as  evidence.  13  Pet.,  209 ;  2  Cranch, 
187. 

The  competency  of  the  jurisdiction  of  the  Assembly  of  the 
Nobility  of  Grodno,  and  of  the  Court  of  Kobryn,  in  matters 
decided  upon  by  the  exhibited  decrees  of  pedigree,  &c.,  is 
proved  by  the  depositions  of  witnesses  skilled  in  law,  which 
depositions  prove  also  that  the  decree  of  the  Assembly  of  the 
Nobility,  marked  A,  on  p.  73,  falls  within  the  scope  of  such 
as  are  called  in  rem^  and  bind  everybody. 

Depositions  taken  in  the  Orphans'  Court  are  evidence  in 
this  case,  upon  the  principle  laid  down  in  1  Stark,  on  Ev., 
Phil.  ed.  of  1842,  p.  315 — the  more  so  when  they  were  brought 
before  the  court  below,  through  the  medium  of  a  commission 
taken  in  the  case. 

Independent  of  this  witness,  Judge  Kalussowski  was  reex- 
amined under  the  commission,  and  another  witness,  Tysowski, 
was  examined  under  it. 

The  decrees,  marked  A  and  B,  are  as  exclusive  evidence  to 
prove  pedigree  in  this  country,  as  they  are  in  the  country 
from  which  they  come,  upon  principles  laid  down  in  1  Stark, 
on  Ev.,  Phil.  ed.  of  1842,  p.  253,  ** Judgments  in  rem'*  Id. 
p.  30,  "  Reputation,  in  what  cases  evidence."  2  Stark,  on 
Ev.,  same  ed.,  part  1,  p.  842 ;  1  Id.,  275 ;  Norris,  Peake's  Ev., 
101,  104-6;  1  Stark,  on  Ev.,  same  ed.,  285-6,  295-6;  1 
Greenl.  on  Ev.,  §§  525,  543;  Story,  Confl.  of  Laws,  §  593. 

The  objection  that  the  decree  of  pedigree,  marked  A,  was 
obtained  upon  ex  parte  proceedings,  &c.,  cannot  be  sustained, 
when  it  is  proved  that  it  was  obtained  upon  such  proceedings 
as  the  law  of  the  country  from  which  it  comes  prescribes 
(depositions  on  pp.  85,  69,  70,  of  the  record).    4  Pet.,  472, 
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♦An«i  475 ;  Story,  *Confl.  of  Laws,  §§  605,  608 ;  Peake,  Ev., 
^"^J  101, 104-106 ;  1  Greenl.  on  Ev.,  §  547. 

The  city  of  Grodno  is  the  capital,  and  the  seat  of  the  gov- 
ernment of  the  Province  of  Lithuania,  which  is  called  Govern- 
ment  of  Grodno — ^jiist  as  is  called  the  government  of  the 
United  States,  '*  Government  of  Washington."  Encyc.  Brit., 
vol.  10,  p.  799 ;  Cycl.  of  Soc.  for  DifiF.  of  Useful  Knowledge, 
vol  11,  p.  455.  Hence  comes  the  incongruity  of  the  testimony, 
in  calling  the  official  seal  of  the  nobility  of  Grodno  "  the  Gov- 
ernment of  Grodno's  official  seal,"  ^^a  Government  seal  of 
Lithuania."  But  that  both  these  expressions  mean  to  speak 
of  the  seal  of  the  nobility  of  Grodno,  proves  the  fact  that  both 
witnesses  had  before  them  the  document  with  the  seal  de- 
scribed in  its  body,  on  p.  80  of  the  record,  as  the  seal  of  the 
nobility  of  Grodno. 

Nor  can  the  testimony  of  these  witnesses  be  impeached  by 
giving  it  a  different  construction  than  the  nature  of  the  case 
admits  of,  the  appellees  having  neglected  to  cross-examine 
them,  (Starkie  on  Ev.,  Phil.  ed.  of  1842,  pp.  197,  212,  214, 
816,  317,  577,)  though  their  counsel  were  present  at  the  tak- 
ing of  depositions,  and  cross-examined  one  witness  on  other 
matters. 

Independent  of  the  above,  witness  Kalussowski  explained 
himself  as  to  his  testimony  by  deposition. 

The  Assemblies  of  Nobility,  when  called  upon  to  decide  on 
pedigree,  issue  as  many  original  copies  of  decrees  as  there 
are  interested  parties. 

In  this  case,  four  original  copies  of  such  decree  were  issued 
and  delivered  to  the  appellants.  The  original  copy,  of  which 
the  translation  is  marked  A,  on  p.  73  of  the  record,  is  one  of 
these  four  copies.  None  of  these  copies  is  "  better  evidence." 
Each  of  them  is  evidence  of  the  same  decree  for  all  purposes. 

Reference  is  made  that  a  certain  Pole,  Klimkiewicz,  filed  a 
bill  claiming  the  estate,  as  next  of  kin  of  Kosciusko.  This  in- 
dividual attempted  to  impose  in  the  premises — when,  upon 
the  death  of  the  former  counsel  of  the  appellants,  they  had 
no  one  here  to  take  care  of  their  claim.  This  suit  abated  by 
the  death  of  Klimkiewicz  and  of  administrator  Bomford,  and 
its  papers  formed  no  part  of  the  record  in  the  court  below. 

The  residue  of  Kosciusko's  estate  goes  to  the  appellants,  as 
his  next  of  kin,  upon  the  principle  laid  down  in  1  Jarman  on 
Wills,  3,  4,  &c. ;  Civil  Code  of  Napoleon,  art.  760. 

IV.  Are  the  defendants  liable  to  account,  as  is  charged  in 
the  bill,  on  pp.  6,  8,  of  the  record? 

The  decree  dismissing  the  bill  against  Jonathan  B.  H. 
Smith,  as  administrator  of  the  estate  of  Bomford,  is  not  ques- 
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tioned — Bomford  having  died  insolvent,  (pp.  48, 109,  of  the 
record.) 

As  to  the  same  Jonathan  B.  H.  Smith,  trustee  of  the  property 
*which  Bomford  delivered  to  him  as  counter  security,  r^^n^ 
with  the  deed  of  trust,  on  p.  28  of  the  record,  he  is  L 
bound  to  account  for  it  to  the  appellants,  upon  the  principle 
laid  down  in  1  Story  on  Eq.,  §  602 ;  Eq.  Abr.,  93,  K.  6 ;  Coram. 
Dig.  Chancery,  4,  D.  6 ;  Wright  v.  Merely^  11  Ves.,  22.  He 
is  bound  also  to  account,  upon  the  same  principle,  for  the  sum 
of  $4,156.92,  for  rents,  &c.,  which  he  admitted  to  hold  in  his 
hands — ^in  the  answer  on  p.  49  of  the  record — and  for  such 
after  rents  as  accrued  since  the  filing  of  that  answer. 

Lewis  Johnson,  administrator  de  oania  non  of  Kosciusko^s 
estate,  in  his  original  answer,  (p.  29  of  the  record,)  admitted, 
that  at  the  time  of  the  filing  of  it  he  had  under  his  control 
stock  of  the  Bank  of  Washington  of  the  nominal  value  of 
f5,580.00 — of  which  the  market  price  was  then  60  per  109 — 
and  $200  in  cash.  In  his  amended  answer,  (on  p.  62  of  the 
record,)  he  informed  the  court  that  said  bank  refused  to  pay 
him  further  dividends,  under  "  pretence  "  that  tliis  stock  does 
not  belong  to  Kosciusko^s  estate ;  and  on  p.  68  of  it,  he  ad- 
mitted that  he  had  in  hands  $268.28  in  cash.  In  view  of 
these  admissions,  the  decree  of  the  court  below,  dismissing 
the  bill  against  him  as  administrator  de  bonis  non^  is  erroneous  ; 
he  ought  to  account  for  the  cash  and  the  certificate  of  the 
stock  which  he  holds. 

As  to  the  liability  of  the  sureties  of  Bomford : 

This  is  the  only  point  upon  whicli  the  court  below  delivered 
a  written  opinion.  It  is  not  in  the  record,  the  Judges  not 
having  filed  it  in  the  case,  but  it  will  be  found  in  a  separate 
pamphlet,  published  by  the  appellees. 

Grounds  upon  which  the  court  below  dismissed  the  bill 
against  the  sureties,  are  as  follows : 

First,  because  the  original  assets  of  Kosciusko  having  been 
converted  into  money,  by  Lear,  the  first  administrator,  tliis 
money  and  the  evidences  of  the  new  investments  could  not 
(in  the  opinion  of  the  court  below)  pass  lawfully  to  Bomford 
as  the  administrator  de  bonis  non  of  the  estate  of  Kosciusko, 
but  he  ought  to  have  administered  them  as  Lear's  executor, 
(pp.  9,  12, 13,  of  the  opinion) ;  secondly,  because  Bomford, 
administrator  de  bonis  non^  "  converted  and  used  "  the  funds 
of  Kosciusko's  estate  before  the  date  of  the  bonds,  (Id.,  14)  ; 
thirdly,  because  the  act  of  Congress  of  1846,  (ch.  8,)  and  the 
bonds  obtained  under  it,  are  prospective  and  not  retrospective, 
(Id.,  16-21)  ;  fourthly,  because  what  is  retained  by  the  first 
administrator  cannot  go  to  the  administrator  de  bonis  non^  (Id., 
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21-24) ;  fifthly,  variances  of  the  bond  referred  to  in  the  bill, 
and  exhibited  as  evidence,  were  alleged,  (Id.,  7,)  but  the 
court  expressed  no  opinion  as  to  it. 

♦4081  *The  counsel  for  the  appellees  made  the  following 
J  points,  many  of  which  were  divided  into  subdivisions. 
Mr.  Coxe  argued  points  1,  2,  4,  and  5.  Mr,  Redin^  points  7 
and  8,  and  part  of  3.  Mr,  Marhury  the  remaining  subdivi- 
sion of  3,  and  point  6. 

The  appellees,  the  sureties  of  Bomford,  contend : 

I.  That  the  Circuit  Court  had  no  jurisdiction  of  the  cause. 
Act  of  21st  Feb.,  1801,  §  5 ;  3d  March,  1801,  §  3 ;  Judicial 
Act  of  1789 ;  Strawhridge  v.  Curtis^  3  Cranch,  267. 

II.  That  the  claim  must  be  made  through  the  administra- 
tor of  Kosciusko's  domicil. 

The  administration  in  the  District  of  Columbia,  if  the 
domicil  was,  as  the  complainants  allege,  in  France,  was  merely 
ancillary,  and,  after  paying  debts,  &c.,  the  residue  of  the 
estate  ought  to  be  remitted  to  France,  to  the  executors  under 
the  wills  of  1816  and  1817 ;  and  complainants,  all  being  or 
representing  foreign  parties,  must  proceed  against  such  for- 
eign executors,  and  cannot  sue  the  ancillarv  administrator 
here ;  and  the  bill  makes  no  case  in  which  a  loreign  distribu- 
tee can  maintain  an  action  here.  Story,  Confl.  Laws,  §  513, 
and  cases  cited  in  the  notes. 

III.  That  if  the  appellants  have  proved  themselves  to  be 
the  true  representatives  of  Kosciusko,  and  can  claim  directly, 
the  defendants,  as  sureties  of  Bomford,  as  administrator  de 
bonis  non  of  Kosciusko,  are  not  liable  to  them, — 

1.  Because  the  whole  of  the  original  assets  were  converted 
into  money  by  Lear  in  his  life,  except  Bank  of  Columbia 
stock ;  and  because  the  money  and  new  securities  on  hand  at 
his  death  passed  to  Bomford,  as  executor  of  Lear,  for  distri- 
bution, and  Bomford's  sureties,  in  that  capacity,  if  any,  are 
answerable  ;  that  Bomford  had  no  legal  right  or  authority,  as 
administrator  de  bonis  non^  to  receive  such  money  and  securi- 
ties ;  and  the  defendants,  as  sureties  for  him  in  that  character, 
are  liable  only  for  what  he  could  lawfully  and  rightfully  re- 
ceive in  virtue  of  his  office  as  such  administrator ;  that  their 
bond  does  not  cover  what  is  claimed. 

2.  Admitting  Bomford  came  rightfully,  as  administrator 
de  bonis  non^  into  possession  of  the  money  and  securities  left 
by  Lear,  the  sureties  are  not  liable  to  the  full  extent  of  the 
complainant's  claim ;  because  Bomford  wasted  and  converted 
to  his  own  use,  prior  to  the  dat^  of  the  bonds,  as  shown  by 
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complainant's  proof,  $80,625.47,  part  of  said  assets,  for  which 
the  sureties  are  uojb  liable,  their  bonds  being  prospective  and 
not  retrospective. 

8.  The  third  ground  upon  which  the  sureties  are  not  liable 
to  complainants  is,  that  there  is  a  fatal  variance  between  the 
bonds  as  charged  in  the  bill,  and  the  bonds  as  exhibited  by 
complainants  to  prove  the  charge;  and  further,  that  said 
bonds  are  void. 

*IV.  That  there  is  no  proof  in  this  cause  that  the  r#4AQ 
appellants  are  the  next  of  kin  of  Kosciusko.  '- 

V.  If  the  complainants  are  the  next  of  kin,  and  if  there 
be  liability  on  the  part  of  the  sureties,  there  was  no  intestacy 
by  Kosciusko  as  to  these  funds ;  but  if  the  will  of  1798  be 
revoked,  or  its  trusts  cannot  be  carried  out,  then  the  will  of 
1817  disposes  of  the  whole  fund  to  Mr.  and  Mrs.  Zavier 
Zeltuer,  and  intercepts  the  claim  of  the  next  of  kin. 

As  to  the  trust  of  the  will  of  1798,  vide  2  Story,  Eq.,  §§ 
1169,  1172,  1176;  Brocket's  ca^e,  9  How.;  Girard's,  2  How.; 
Bap.  Ass'n,  4  Wheat. 

Kosciusko  did  not  intend  to  die  intestate  as  to  any  of  his 
property ;  this  is  shown  by  his  frequent  wills,  and  by  the 
introductory  clause  in  the  will  of  1817. 

The  words  of  the  will  of  1817,  in  the  introductory  clause 
are,  "  mes  biens " ;  in  the  clause  of  gift  (the  second)  "  tou9 
mes  effets^  ma  voiture^  et  mon  cheval  y  comprise,'' 

Standing  alone,  the  words  are  broad  enough  to  pass  his 
whole  estate.  "  Mes  biens^"  meaning  "  estate,"  "  what  a  man 
is  worth,"  and  "  toibs  mes  effets^"  "  all  or  the  whole  of  my 
effects  or  property." 

The  words  "  toits  mes  effets  "  would  pass  the  whole  residue, 
and  the  introduction  of  the  words,  "  my  carriage  and  horse 
included,"  was  not  for  the  purpose  of  restricting  or  qualify- 
ing the  former  terms,  but  resulted  from  the  testator's  anxiety 
that  those  articles  should  pass  under  the  general  terms. 

The  expression  is  "included";  and  the  rule  of  ejtisdem 
generis  is  inapplicable.  The  clause  in  this  will  of  1817  comes 
within  the  qualifying  cases  upon  that  rule,  of  Fleming  v. 
Burrows^  1  Russ.  C.  C,  277 ;  Kendal  v.  Kendal,  4  Russ.  C. 
C,  360,  (2  Wm's  Ex'ors,  1019) ;  Arnold  v.  Arnold,  2  Myl.  & 
K.,  365,  (2  Wm's  Ex'ors,  1019);  Parker  v.  Marchant,  1 
Younge  &  Coll.  C.  C,  290;  Rop.  on  Leg.,  210,  211. 

Mr.  and  Mrs.  Zavier  Zeltner  are  not  made  parties  in  this 
bill. 

VT.  If  there  was  intestacy,  then  it  is  not  proved  where  the 
dondcil  of  Kosciusko  was  at  tb^  tim^  of  his  death ;  nor  is 
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the  law  or  rule  of  representation  or  succession  shown ;  these 
must  be  stated  in  the  bUl,  and  pi*oved  as  stated. 

The  bill  states  that  Kosciusko  was  a  native  of  Poland,  aud 
died  at  Soleure,  in  Switzerland,  intestate,  and  possessed  of  a 
large  personal  estate  in  the  United  States. 

ft  is  alleged  that  France  was  the  doinicil  of  the  intestate 
at  the  time  of  his  death,  and  that  by  the  law  of  France,  then 
in  force,  the  succession  to  the  whole  of  the  said  estate  was 
cast  upon  the  descendants  of  his  sisters,  representing  the 
parents  living  at  the  time. 

♦4101       *The  defendants  contend — 

J  1.  That  there  is  no  evidence  to  prove  the  domicil,  as 
alleged.  Mere  residence  is  not  in  itself  proof  of  a  change  of 
domicil;  it  must  be  animo  manendi.  Story,  Confi.  of  Laws, 
§  39 ;  1  Cur.  E.  R.,  866 ;  2  Id.,  897 ;  7  CI.  &  F.,  876. 

2.  That  the  law  of  the  assumed  domicil  is  not  set  forth  in 
the  bill. 

3.  That  there  is  no  evidence  in  the  case,  to  prove  the  law 
of  France  providing  for  the  succession  of  an  intestate's  per- 
sonal estate. 

To  prove  this  law,  as  alleged,  the  complainants  offered  in 
evidence  a  printed  volume  of  the  Code  Napoleon.  To  the 
admissibility  of  which,  for  such  purpose,  the  defendants  ob- 
jected ;  and  they  reply  on  1  Greenl.  Ev.,  §§  487,  488 ;  8  Wend. 
(N.  Y.),  173 ;  5  Id.,  875,  884,  and  389. 

The  defendants  also  contend,  that  if  the  printed  volume  of 
the  code  be  received  as  admissible,  the  law  as  contained  in 
the  Code  does  not  entitle  the  complainants  to  the  succession 
of  said  estate,  as  claimed  by  them.  They  refer  to  the  Code, 
book  1,  §11 ;  book  8,  §  726. 

VII.   That  proper  parties  are  not  made. 

1.  Lear's  sureties,  as  administrator  of  Kosciusko,  ought  to 
have  been  made  parties. 

2.  So  ought  Bomford's  sureties,  as  executor  of  Lear. 

8.  So  ought  Bomford's  original  sureties,  as  administrator 
de  bonis  rum  of  Kosciusko. 

4.  And  so  ought  Mr.  and  Mrs.  Zavier  Zeltner,  the  residu- 
ary legatees  in  the  will  of  1817. 

There  is  no  averment  in  the  bill,  of  the  insolvency  of  any 
of  the  omitted  sureties  to  excuse  the  omission. 

The  averment  goes  no  further  than  that  the  original  sure- 
ties of  Bomford,  as  administrator  de  bonis  non^  are  dead,  and 
the  bund  is  open  to  the  plea  of  limitations.  Story,  Eq.  PL, 
§  169,  and  note  6 ;  Madox  v.  Jackson^  8  Atk.,  406 ;  Coekbum 
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y.  Thompson^  16  Ves.,  821,  overruliug  Stanley  y.  Cook^  Mose* 
ley,  888,  &c. 

VIII.  That  the  remedy  against  the  suretieB  was  at  law  on 
the  bond,  and  not  in  equity. 

The  sureties  severally  filed  demurrers,  general  and  special, 
to  the  complainants'  bill ;  in  support  of  which  they  contend 
that  the  complainants  have  a  free  and  unobstructed  remedy 
at  law  against  them  on  their  bonds,  and  have,  therefore,  no 
right  to  bring  them  before  the  court  as  parties  in  this  cause. 

In  the  case  of  JRiehardsan  y.  Janes  (8  Gill  &  J.  (Md.), 
168),  it  was  held  that  a  court  of  chancery  had  no  jurisdiction 
(on  petition  by  a  trustee  acting  under  a  decree  of  the  Chan- 
cellor to  sell  land),  *to  order  the  purchaser  and  his  r#4-|i 
sureties,  who  had  given  a  bond  for  the  purchase-money,  ^ 
to  bring  the  same  into  court,  to  be  paid  to  the  trustee.  The 
court  say,  the  contract  on  this  bond  is  a  purely  legal  one, 
and  can  be  enforced  by  an  action  at  law  and  trial  before  a 
jury. 

In  the  case  of  Boteler  ^  Belt  v.  Brookes  (7  Gill  &  J.  (Md.), 
148),  on  petition  to  the  Chancellor  to  compel  the  sureties  in  a 
trustee's  bond  (he  being  dead  and  insolvent),  to  bring  the 

Eroceeds  of  a  sale  made  by  the  trustee,  into  court,  the  court 
eld  that  the  obligation  of  the  sureties  on  their  bond  was 
purely  legal,  and  could  be  enforced  in  a  court  of  law  only. 

In  Brooke  v.  Boteler  et  aL  (12  Gill  &  J.  (Md.),  807),  it 
was  held  that  a  bill  in  chancery  might  be  maintained  against 
sureties  in  a  bond,  when  there  could  be  no  remedy  at  law. 
In  the  particular  case,  the  trustee  being  dead,  insolvent,  and 
there  being  no  administration  on  his  estate,  there  could  be 
no  order  by  the  court  for  the  payment  of  the  complainants* 
claim.  At  page  817,  the  court  say,  "  No  person  could  main- 
tain a  suit  at  law  in  such  case,  until  payment  was  awarded 
by  order  of  the  court  under  whose  decree  the  land  was  sold, 
and  demanded  of  the  trustee." 

The  cases  in  4  Munf.  (Va.),  289;  2  Edw.  (N.  Y.),  67;  9 
Port.  (Ala.),  697 ;  were  determined  on  the  ground  that  a 
preliminary  judgment,  and  execution  against  the  administra- 
tor, was  necessary  to  establish  a  devastavit^  before  suit  could 
be  maintained  against  sureties  in  an  administration  bond ; 
and  the  court  say  that  a  complainant  would  be  without  rem- 
edy, if  not  allowed  to  sue  in  chancery. 

it  was  said  this  would  not  be  allowed  in  an  ordinary  case, 
where  the  administrator  was  alive,  and  within  the  reach  of 
the  common-law  courts,  and  a  judgment  could  be  obtained 
against  him.     Bolton  v.  Powell^  8  Eng.  L.  and  Eq.,  165. 

But  by  the  act  of  Assembly  of  Maryland,  1798,  c.  101,  sub. 
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o.  89  §  15,  and  sub.  c.  11,  §  1,  diBtribution  is  to  be  made  when 
the  debts  are  paid.  A  distributee  may  sue  at  law  on  the  ad- 
ministration bond,  against  the  sureties,  after  the  lapse  of 
thirteen  months,  without  having  first  obtained  judgment  and 
issued  execution  against  the  administrator.  7  Gill  &  J.  (Md.), 
475. 

More  than  thirteen  months  had  elapsed  between  the  filing 
of  the  new  bonds  and  the  filing  of  the  bill.  A  right  of  action 
at  law  had  accrued  on  the  bonds  before  the  filing  of  the  bill. 

Again ;  the  complainants  do  not  in  their  bill  aver  that  there 
was  a  surplus  in  the  hands  of  Bomford,  as  administrator  de 
bonis  non^  after  the  payment  of  debts,  to  which  they,  as  dis- 
tributees of  the  estate  of  Kosciusko,  under  the  French  law, 
are  entitled.  Which  omission,  the  defendants  say,  is  bad  on 
demurrer.     Stevens  v.  Frosty  2  Younge  &  Coll.,  297. 

♦41 91  *^^'  Justice  WAYNE  delivered  the  opinion  of  the 
**^J  court. 

The  purpose  of  this  suit  is  to  recover  for  the  descendants 
of  the  sisters  of  General  Kosciusko,  the  funds  which  he 
owned  in  the  United  States  at  the  time  of  his  death. 

Several  points  are  suggested  by  the  pleadings. 

We  will  consider  such  of  them  as  we  think  necessary,  after 
having  stated  the  oiigin  of  the  fund  in  controversy,  and  the 
management  of  it,  from  the  time  that  Kosciusko  placed  it 
under  the  care  of  Mr.  Jefferson  until  the  death  of  Colonel 
Bomford,  the  administrator  de  bonis  non^  in  eighteen  hundred 
and  forty-eight. 

General  Kosciusko  came  to  the  United  States  early  in  our 
revolutionary  war,  to  join  our  army.  He  did  so  at  first  as  a 
volunteer.  In  October,  1776,  he  received  from  Congress  the 
commission  of  Colonel  of  Engineers.  He  served  with  great 
distinction  until  the  close  of  the  war,  and  then  retired  from 
the  army,  after  our  independence  had  been  acknowledged, 
with  the  rank  of  Brigadier-General.  He  stood  prominently 
with  those  great  men  of  our  own  country,  with  whom  he 
had  given  seven  years  of  his  life  to  secure  its  freedom  and 
nationality.  He  returned  to  Poland,  poorer  than  when  he 
came  to  us,  and  was,  in  fact,  our  creditor  for  a  part  of  his 
military  pay. 

His  subsequent  career  in  Europe  is  a  part  of  its  history. 
All  that  we  can  say  of  it  in  connection  with  this  case,  is, 
that  he  returned  to  the  United  States  after  he  was  released 
from  the  prisons  of  Catherine,  by  her  son  and  successor,  the 
Emperor  Paul.  Whilst  he  was  absent  from  the  United 
States,  a  military  certificate  for  twelve  thousand  two  hun- 
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dred  and  eighty  dollars  and  fifty-four  cents,  had  been  issued, 
as  due  to  him  for  services  during  the  war.  Not  having  been, 
for  several  years,  in  a  situation  to  claim  or  to  receive  it,  until 
his  return  to  the  United  States,  in  1798,  Congress  passed  an 
act  in  1799,  (6  Stat,  at  L.,  82,)  directing  the  Secretary  of 
the  Treasury  to  pay  to  him  the  amount  of  uie  certificate,  with 
interest  from  the  first  day  of  January,  one  thousand  seven 
hundred  and  ninety-three,  to  the  thirty-first  of  December, 
one  thousand  seven  hundred  and  ninety-seven.  It  was  not 
a  gratuity,  but  a  simple  act  of  justice,  graduated  then  by  the 
inability  of  our  country  to  do  more.  It  yet  remains  for  us  to 
give  some  national  testimonial  of  his  virtues,  and  of  his  ser- 
vices in  the  war  of  our  independence.  Seven  vears  of  peril 
and  suffering,  of  wise  forecast  in  counsels  of  war,  and  of 
dauntless  bravery  in  the  field,  may  claim  from  our  people 
grateful  recollections,  and  the  expression  of  them  in  the  best 
way  that  they  can  be  commemorated  by  art.  The  cadets  at 
West  Point,  unaided  by  the  Government,  have  reared  to  his 
memory  a  monument  there,  and  it  is  the  only  memorial  of 
him  upon  the  face  of  our  land. 

*That  military  certificate,  with  a  part  of  the  interest  rmA-to 
upon  it,  was  the  basis  of  the  fund  now  in  controversy.  L 

It  was  paid  to  Kosciusko,  was  invested  in  American  stocks 
in  his  own  name,  and  placed  under  the  care  and  direction  of 
Mr.  Jefferson. 

In  a  letter  from  Mr.  Jefferson,  in  answer  to  one  from  H.  E. 
M.  De  Politica,  the  Russian  Minister  at  Washington,  of  the 
27th  of  May,  1819,  written  by  the  latter,  at  the  instance  of 
the  Viceroy  of  Poland,  to  make  inquiries  about  the  fund,  Mr. 
Jefferson  says :  "  A  little  before  the  departure  of  the  General 
from  America,  in  1798,  he  wrote  a  will,  all  with  his  own 
hand,  in  which  he  directed  that  the  property  he  should  pos- 
sess here,  at  the  time  of  his  death,  should  be  laid  out  in  the 
purchase  of  young  negroes,  who  were  to  be  educated  and 
emancipated— >of  this  will  he  named  me  executor,  and  depos- 
ited it  in  my  hands.  The  interest  of  his  money  was  to  be 
regularly  remitted  to  him  in  Europe.  My  situation  in  the 
interior  of  the  country,  rendered  it  impossible  for  me  to  act 
personally  in  the  remittances  of  his  funds,  and  Mr.  John 
Barnes,  of  Georgetown,  was  engaged,  under  a  power  of  at- 
torney, to  do  that  on  commission ;  which  duty  he  regularly 
and  faithfully  performed,  until  we  heard  of  the  death  of  the 
General.  We  had,  in  the  mean  time,  by  seasonably  with- 
drawing a  part  of  his  funds  from  the  bank  in  which  he  had 
deposited  them,  and  lending  them  to  the  government  during 
the  late  war,  (with  England,)  augmented  them  to  seventeen 

441 


418  SUPREME  COURT. 

Enoifl  et  al.  v.  Smith  et  al. 

thousand  one  hundred  and  fifty-nine  dollars  sixty-three  cents, 
to  wit :  $12,499.68,  in  the  funds  of  the  United  States,  and 
$4,600  in  the  Bank  of  Columbia,  at  Georgetown.  I  delayed 
for  some  time  the  regular  probate  of  the  wUl,  expecting  to 
hear  from  Europe,  whether  he  had  left  any  will  there,  which 
might  affect  his  property  here.  I  thought  that  prudence  and 
safety  required  this,  although  the  last  letter  he  wrote  me  be- 
fore his  death,  dated  September  15th,  1817,  assured  me  of 
the  contrary,  in  these  words :  ^  Nous  avangons  tons  en  age, 
c'est  pour  cela,  mon  cher  et  respectable  ami,  que  je  vous  prie 
de  vouloir  bien  (et  comme  vous  avez  tout  le  pouvoir,) 
arranger  qu'  apres  la  mort  de  notre  digne  ami,  Mr.  Barnes, 
quelqu'un  d'aussi  probe  que  lui  prenne  sa  place,  pour  que  je 
re9oive  les  interests  ponctuellement  de  mon  fonds;  duquel, 
aprds  ma  mort,  vous  savez,  la  destination  invariable,  qu&nt  k 
present  faites  pour  le  mieux  comme  vous  pensez.' 

"  Translation. 

«« ( We  all  grow  old,  and  for  that  reason,  my  dear  and  re- 
spectable friend,  I  ask  you,  as  you  have  full  power  to  do,  to 
arrange  it  in  such  a  manner  that,  after  the  death  of  our 
worthy  friend,  Mr.  Barnes,  some  one,  as  honest  as  himself, 
may  take  his  place,  *so  that  I  may  receive  the  interest 


*414] 


of  my  money  punctually ;  of  which  money,  after  my 


death,  you  know  the  fixed  destination.     As  for  the  present, 
do  what  you  think  best.' 

^^  After  his  death,  a  claim  was  presented  to  me,  on  behalf 
of  Kosciusko  Armstrong,  son  of  General  Armstrong,  of  three 
thousand  seven  hundred  and  four  dollars,  ^ven  in  Kosci- 
usko's lifetime,  payable  out  of  this  fund ;  and,  subsequently, 
came  a  claim  to  the  whole,  from  Mr.  Zeltner,  under  a  will 
made  there.  I  proceeded,  on  the  advice  of  the  Attorney- 
General  of  the  United  States,  to  prove  the  will,  in  the  State 
Court  of  the  District  in  which  I  reside,  but  declined  the 
executorship.  When  the  General  named  me  his  executor,  I 
was  young  enough  to  undertake  the  duty,  although,  from  its 
nature,  it  was  likely  to  be  of  long  continuance ;  but,  the 
lapse  of  twenty  years,  or  more,  had  rendered  it  imprudent  for 
me  to  engage  in  what  I  could  not  live  to  carry  into  efiTect. 
Finding,  now,  by  your  letter  of  May  27th,  that  a  relation  of 
the  General's  also  claims  the  property ;  that  it  is  likely  to  be- 
come litigious,  and  age  and  incompetence  to  business  admon- 
ishing me  to  withdraw  myself  from  entanglements  of  that 
kind,  I  have  determined  to  deliver  the  will,  and  the  whole 
subject,  over  to  such  court  of  the  United  States  as  the  Attor- 
ney-General of  the  United  States  shall  advise,  (probably  it 
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wUl  be  that  of  the  District  of  Columbia,)  to  place  the  case  in 
his  hands,  and  to  petition  that  court  to  relieve  me  from  it, 
and  to  appoint  an  administrator,  with  the  will  annexed. 
Such  an  administrator  will  probably  call  upon  the  different 
claimants  to  interplead,  and  let  the  court  decide  what  shall 
be  done  with  the  property.  This  I  shall  do,  sir,  with  as  little 
delay  as  the  necessary  consultations  will  admit ;  and,  when 
the  administrator  is  appointed,  I  shall  deliver  to  him  the  orig- 
inal certificates  which  are  in  my  possession.  The  accumula- 
ting interest  and  dividends  remain,  untouched,  in  the  Treas- 
ury of  the  United  States,  and  Bank  of  Columbia." 

The  facts  of  this  letter  are  referred  to  and  admitted,  in  the 
answer  of  the  defendants,  but  we  prefeiTcd  to  give  them  in 
the  language  of  the  writer. 

Mr.  Jefferson  carried  out  his  intentions,  and  letters  of  ad- 
ministration were  granted  to  the  late  Benjamin  F.  Lear.  He 
received,  in  different  kinds  of  stock,  and  in  dividends,  which 
had  accrued  since  the  death  of  Kosciusko,  $25,981.43^; 
$4,100.62^  of  which  were  applied  by  him  for  the  payment  of 
United  States  six  per  cents,  which  had  been  purchased  on 
account  of  the  estate,  by  the  direction  of  the  Orphans'  Court, 
when  it  had  the  control  of  the  fund.  It  is  not  necessary,  for 
the  purposes  of  this  suit,  to  inquire  into  the  correctness  of 
Mr.  Lear's  accounts  of  his  administration.  There  is  nothing 
on  the  record  making  them  *doubtful.  He  died  in  r«4-ie 
1832,  and  it  appears,  from  the  books  and  papers  from  ■- 
which  the  final  account  of  his  administration  was  made,  that 
the  funds  in  his  hands  had  been  increased  to  $81,785.27. 
Colonel  Bomford,  his  successor,  charged  himself  with  that 
sum. 

The  accounts  of  both,  however,  must  be  looked  into,  for 
another  purpose.  And  that  is,  to  determine,  from  the 
changes  made  by  Lear  in  the  funds,  and  in  his  mode  of  man- 
aging them,  in  what  official  relation  to  Lear  Bomford  re- 
ceived them,  and  why  it  is,  though  he  did  so  as  the  executor 
of  Lear,  that  the  defendants  in  this  suit,  by  becoming  his 
bondsmen,  under  the  act  of  the  20th  February',  1846,  have 
made  themselves  liable  for  the  devastavit  of  their  principal. 
And  here  we  will  consider  that  point  of  the  case. 

It  appears,  from  the  accounts  of  Lear,  that  he  thought  he 
was  authorized,  as  administrator,  to  change  the  funds  of  the 
estate  into  other  funds,  and  to  lend  them  upon  private  secur- 
ities, without  the  permission  of  the  Orphans'  Court.  Most, 
if  not  all  of  them,  in  whatever  way  invested  by  him,  were  in 
his  own  name,  at  the  time  of  his  death.  Bomford  took  them, 
as  his  executor,  and  settled  an  account  with  the  Orphans' 
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Court,  in  whioh  he  charged  himself,  as  executor  of  Lear,  with 
all  the  stocks,  bonds,  mortgages,  and  other  securities  for  the 
payment  of  money,  and  the  money  of  the  estate,  which  Lear 
had,  as  administrator,  at  the  time  of  his  death.  In  fact,  the 
funds,  excepting  the  stock  of  the  Bank  of  Columbia,  were 
converted  into  money,  in  Lear's  hands,  and  Bomford  took 
them,  as  his  executor,  with  the  obligation,  as  such,  to  account 
for  the  same  to  whomsoever  might  be  entitled  to  Kosciusko^s 
estate.  This  being  so,  the  question  arises,  whether  or  not 
his  sureties,  as  executor  of  Lear,  were  not  liable  for  any  waste 
of  the  estate  by  him,  instead  of  his  sureties,  as  the  adminis- 
trator of  Kosciusko,  upon  the  ground  that  the  latter  were 
only  liable,  by  their  bonds,  for  so  much  as  he  received  as  ad- 
ministrator, and  not  for  what  he  had  possessed  himself  of,  as 
the  executor  of  Lear. 

Bomford,  it  must  be  remembered,  was  the  executor  of 
Lear,  and  became,  also,  by  appointment  of  the  Orphans'  Court, 
the  administrator  de  bonis  nan  cum  testamento  of  Kosciusko, 
under  the  laws  of  Maryland,  as  they  were  of  force  in  that 
part  of  the  District  of  Columbia  which  had  been  a  part  of 
Maryland  when  Congress  took  jurisdiction  over  the  same. 
His  bonds,  in  both  relations  to  the  two  estates  of  Lear  and 
Kosciusko,  were  given  under  that  law ;  and  the  obligations  of 
himself  and  his  sureties  are  determined  by  what  has  been  the 
judicial  interpretation  and  administration  of  it  in  Maryland, 
uncontrolled  by  any  decisions  of  other  courts  elsewhere. 
*4161  *^®  understand,  by  the  laws  of  Maryland,  as  they 
J  stood  when  Congress  assumed  jurisdiction  over  the 
District  of  Columbia,  that  the  property  of  a  deceased  person 
was  considered  to  be  administered,  whenever  it  was  sold,  or 
converted  into  money,  by  the  administrator  or  executor,  or  in 
any  respect  changed  from  the  condition  in  which  the  deceased 
left  it.  It  did  not  go  to  the  administrator  de  bonis  non^  unless, 
on  the  death  of  the  executor  or  administrator,  it  remained  in 
specie,  or  was  the  same  then  that  it  was  when  it  came  to  his 
hands.  When  the  assets  have  been  changed,  it  is  said,  in 
Maryland,  that  the  property  has  been  administered.  In  that 
sense,  all  the  funds  received  by  Lear,  and  changed  by  him 
into  other  securities,  were  administered  by  him.  If  th^  suit, 
then,  had  been  brought  against  the  first  sureties  of  Bomford, 
in  his  original  bond  as  administrator  de  bonis  nan  of  Kosciusko, 
they  would  not  have  been  answerable.  For  any  waste  of  the 
estate  of  Kosciusko,  the  remedy  would  have  been  against  him 
and  his  sureties,  as  executor  of  Lear,  and  if  the  assets  had 
been  wasted  by  Lear,  Lear's  securities  would  have  been  an- 
swerable. Nor  would  the  circumstance  that  Bomford  charged 
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himself  with  these  assets,  as  administrator  de  bonis  non^  make 
any  difference.  His  sureties  could  be  made  liable  only  for 
the  assets  which  legally  came  to  his  hands ;  that  is,  for  what 
remained  in  specie,  unadministered.  Nor  could  he  make 
them  liable  for  more,  by  charging  himself,  in  his  account  as 
administrator,  with  any  property  which  had  been  changed 
by  his  predecessor,  or  administered,  as  it  is  said  to  be,  in 
Maryland,  when  such  a  change  is  made,  by  an  administrator 
or  executor. 

Such  being  the  law  as  to  the  responsibility  of  Lear  and  his 
sureties,  and  of  Bomford  and  his  original  sureties,  it  was  urged 
in  the  court  below,  as  we  see  from  the  decision  of  the  learned 
Judge  who  gave  that  court's  opinion,  and  here  also  in  argu- 
ment by  the  counsel  of  the  defendants,  that  it  applied  equally 
to  Bomford^s  second  and  third  sets  of  sureties,  who  became 
so  under  the  act  of  Congress  of  the  20th  February,  1846.  9 
Stat,  at  L.,  4.  So  the  court  below  decided,  but  we  think  it 
did  so  erroneously.  The  error  consists  in  this,  that  the  bonds 
of  these  defendants  were  treated  as  if  they  were  the  same  as 
the  original  bonds  given  by  the  first  sureties  of  Bomford 
under  the  Maryland  law,  and  that  the  relations  of  Bomford 
to  the  estate  of  Kosciusko  were  precisely  such  as  they  were 
when  he  came  into  the  possession  of  the  Kosciusko  funds,  as 
the  executor  of  Lear.  The  argument  was  this  :  that  as  Bom- 
ford had,  from  the  character  of  the  assets  at  the  death  of 
Lear,  a  valid  right  to  them,  as  Lear's  executor,  and  was  bound 
by  law  to  administer  them  as  Lear  was,  that  he  would  not 
have  any  legal  right  in  them  as  administrator  de  bonis  non^  to 
bind  these  defendants  as  *his  sureties  for  any  of  his  de-  r*A-\'T 
faults  ;  particularlv  as  it  appears  from  his  accounts,  in-  1- 
oluding  the  last  oi  them,  that  he  charges  himself  with  a  bal- 
ance of  $43,504.40,  in  his  ninth  account ;  the  items  of  which 
related  to  transactions  which  had  taken  place  before  the  date 
of  either  of  the  bonds  of  the  defendants. 

Now,  upon  such  a  state  of  facts,  it  must  be  admitted  that 
Bomford  himself  was  bound  for  the  amount  stated  by  him  to 
be  due,  in  an  account  of  assets  of  the  estate  of  Kosciusko,  and 
that  his  original  sureties  were  not  under  the  Maryland  law, 
for  those  assets  which  had  been  administered  by  Lear. 

For  what  purpose  then,  it  may  be  asked,  did  the  Orphans' 
Court  call  upon  Bomford,  after  he  had  rendered  his  eighth 
account,  to  give  other  sureties,  under  the  penalty,  if  he  did 
not  do  so,  that  he  would  be  displaced  as  administrator,  and 
that  another  administrator  would  be  appointed  in  his  stead, 
unless  it  was  to  secure  that  amount  for  which  he  had  become 
personally  liable,  though  it  had  been  originally  received  by 
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him  as  executor,  but  for  which  there  were  no  sureties  in  fact, 
when  the  defendants  became  so  ?    They  became  his  sureties 
under  the  3d  section  of  the  act  of  1846.     9  Stat,  at  L.,  4. 
That  section   provides,  that,  whenever  the  Orphans'  Court 
shall  be  satisfied  that  the  secuiity  which  has  been  taken,  or 
which  may  hereafter  be  taken  from  an  executor  or  adminis- 
trator, is  insufficient,  by  reason  of  the  removal  or  insolvency 
of  any  of  the  sureties,  or  because  the  penalty  of  the  bond  is 
too  small,  or  from  any  cause  whatever,  that  the  court  may 
call  upon  the  administrator  or  executor  to  give  additional 
security,  and  if  there  shall  be  a  failure  to  comply  with  such 
order,  the  court  is  empowered  to  appoint  another  adminis- 
trator in  the  stead  of  the  first,  and  to  require,  from  him  re- 
moved, to  hand  over  to  his  successor  the  unadministered 
assets,  and  to  enforce  compliance  with  such  an  order  by  fine 
and  attachment  or  any  other  legal  process.     The  act,  and  the 
proceedings  of  the  Orphans*  Court  under  it,  towards  the  ad- 
ministrator, Colonel  Bomford,  cover  exactly  such  a  case  as 
this.     The  object  of  the  law,  and  the  purpose  of  the  court, 
was  to  get  from  the  administrator  additional  and  adequate 
security,  for  the  funds  which  he  had  stated  in  his  sworn  ac- 
count to  be  still  unadministered  in  his  hands,  without  auy 
regard  to  the  fact  which  could  not  then  have  been  known  to 
the  court,  whether  they  had  been  misused  or  not  by  him ;  but 
which,  from  his  rendered  account,  it  might  properly  have 
been  inferred  had  not  been.    The  act  permits  the  court,  in 
the  cases  mentioned  in  the  8d  section,  not  only  to  take  se- 
curity for  assets  which  might  in  future  come  to  the  hands  of 
the  administrator,  but  for  such  as  he  had  already  received 
and  returned  to  the  court  as  in  his  hands,  or  of  which  he 
ought  to  have  made  a  return,  and  which  may  not  have  been 
♦4181  *prop®'^^y  administered.     If  that  be  not  the  proper  in- 
J  terpretation  of  the  act,  it  would  be  nugatory  and  idle. 
Instead  of  the  power  of  the  court  being  enlarged  by  it,  it 
would  be  just  as  powerless  to  act  in  the  cases  mentioned  in 
the  3d  section,  as  it  had  been  under  the  law  of  Maryland. 
The  bonds  of  the  defendants  were  manifestly  given  with  ref- 
erence to  the  accounts  which  had  been  filed  in  the  Orphans' 
Court  by  Colonel  Bomford.     They  must  have  so  understood 
it ;  for  in  one  of  them  the  action  of  the  Orphans'  Court,  under 
the  law  of  1846,  is  recited,  and  the  record  shows  that  the 
sureties  in  the  other  took  from  their  principal  a  counter  se- 
curity, to  indemnify  them  on  account  of  his  failure  to  dis- 
charge all  of  his  duties  as  administrator.     The  bonds  of  the 
defendants  are  distinguishable  from  the  original  bonds  which 
the  administrator  gave,  the  latter  having  been  given  before 
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any  inventory  was  returned,  or  account  stated  in  the  court, 
and  when  no  particular  sum  was  due  from  the  administrator ; 
and  the  bonds  of  these  defendants  were  given  ^  for  a  sum  cer- 
tain, returned  to  the  court  by  the  administrator,  due  by  him 
in  that  character. 

All  of  us  concur  in  thinking  that  the  bonds  of  the  defend- 
ants were  properly  taken  under  the  act  of  1846.  That  the 
Orphans'  Court  called  for  them  to  secure  the  amount  with 
which  the  administrator  then  stood  charged,  and  such  as  he 
might  afterwards  get.  They  were  accepted  and  approved  by 
the  court  for  that  purpose,  and  the  sureties  gave  tnem  with  a 
full  knowledge  of  the  state  of  the  account  which  the  adminis- 
trator had  filed.  All  of  us  think,  also,  that  they  are  answer- 
able for  his  waste,  unless  something  else  in  the  case  can 
relieve  them. 

The  first  objection  is,  that  Kosciusko  did  not  die  intestate 
as  to  his  personal  property  in  the  United  States,  and  that  the 
same  passed,  by  the  second  article  of  the  will  of  1817,  to  M. 
and  Madame  Zavier  Zeltner,  of  Soleure,  in  Switzerland. 

2.  That  there  is  no  proof  in  the  case  that  Kosciusko  was 
domiciled  at  his  death  in  France,  and  if  he  was,  that  the  com- 
plainants have  failed  to  prove  what  the  law  of  France  was  at 
that  date,  for  the  distribution  of  the  personal  estate  of  one 
who  dies  domiciled  there. 

8.  It  is  also  said,  that  it  is  not  proved  that  those  persons 
named  in  the  bill  as  being  entitled  to  the  fund  sued  for, 
have  such  a  relationship  to  Kosciusko  as  entitled  them  to 
receive  it. 

We  will  consider  these  objections  in  their  order. 

Kosciusko  made  four  wills.  One  of  them  in  the  United 
States,  in  1798,  which,  after  his  death,  Mr.  Jefferson  proved 
in  the  Court  of  Albemarle,  in  Virginia.  His  second  will  was 
made  in  Paris,  in  1806,  in  which  he  charged  the  fund  men- 
tioned in  the  first  will  with  a  legacy  to  Kosciusko  Armstrong. 
His  third  and  fourth  wills  were  made  at  Soleure,  in  Switzer- 
land; the  third  *on  the  4th  of  June,  1816,  and  the  r«4^iQ 
fourth  on  the  10th  October,  1817.  It  is  not  denied  L  *^^ 
that  he  made  the  first,  second,  and  fourth  wills,  but  the  de- 
fendants attack  the  third  on  account,  as  they  suppose,  that 
the  probate  of  it  had  been  taken  in  the  Orphans'  Court  in 
Washington,  without  due  proof  of  its  execution ;  and  they 
rely  upon  the  fourth  will  to  show  that  it  contains  a  residuary 
article  in  favor  of  Monsieur  and  Madame  Zeltner,  after  the 
payment  of  specific  legacies. 

We  think  that  all  of  the  wills  have  been  proved  according 
to  the  rules  of  evidence,  and  that  the  authenticated  exempli- 
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fication  of  that  of  1816,  from  the  registry  of  it  in  France,  re- 
corded in  the  Orphans'  Court  for  the  District  of  Columbia,  is 
all  that  can  be  required.  With  these  wills  in  view,  we  have 
the  means  to  decide  the  effect  of  them  on  the  property  in 
controversy. 

The  olographic  will  of  1816  contains  a  revoking  clause.  It 
is  in  these  terms :  ^^  Je  revoque  tons  les  testaments  et  codi- 
ciles  que  j'ai  pu  faire  avant  le  present  auquel  seul  je  m*arrdte 
comme  contenant  mes  dernierds  volantes."  Translated  in  the 
record :  "  I  revoke  all  the  wills  and  codicils  which  I  may  have 
made  previous  to  the  present,  to  which  I  alone  confine  myself, 
as  containing  my  last  wishes." 

The  right  to  revoke  a  will  exists  now  in  every  nation, 
though  the  exercise  of  it  is  differently  regulated.  It  may  be 
done  by  an  express  revocation,  or  by  certain  acts,  which  of 
themselves  hifer,  or  from  which  the  law  infers,  a  revocation. 
^'  Ambulatoria  est  voluntas  defuncti  usque  ad  vitse  supremum 
excitum."  Nor  can  one  bind  himself  in  a  testament  not  to 
make  another.  ^  Nemo  potest  in  testamento  suo  cavere,  ne 
legis  in  suo  testamento  locum  habeant ;  quia  nee  tempore,  aut 
conditione  finiri  obligatio  hseridis  legatorum  nomine  potest." 
Dig.  Lib.,  34,  tit.  4, 1.  4 ;  Dig.  Lib.,  30,  tit.  1, 1.  55.  In  Eng- 
land, the  manner  of  revocation  is  prescribed  by  the  6th  and 
22d  sections  of  the  Statute  of  Frauds.  In  Spain  and  in 
Holland,  a  will  may  be  revoked  by  an  act  confined  to  the 
revocation  of  that  testament,  without  making  any  other  dis- 
position ;  or  by  making  another  testament  which  expressly 
revokes  the  former,  if  either  manner  as  it  may  be  used,  is 
executed  with  the  forms  and  solemnities  which  the  law  re- 
quired to  give  validity  to  the  first  will.  By  the  customs  of 
Paris  and  Normandy,  revocations  could  be  made  by  a  simple 
declaration  before  two  notaries,  or  before  one  notary  and  two 
witnesses,  without  its  being  done  in  any  prescribed  form. 
And  by  the  same  customs,  a  declaration  in  the  handwriting 
of  a  testator,  and  signed  by  himself,  revoked  his  testament, 
and  the  effect  of  it  was  to  make  him  intestate.  Law  25,  tit. 
1,  p.  6 ;  Voet.  lib.  28 ;  tit.  3,  n.  1 ;  Matth.  de  Success ;  disp. 
8,  n.  18.  But  we  learn  from  Touillier  and  from  the  Code 
*4201  ^^^^^'  ^^^^  these  customs  ♦were  abolished,  and  that  in 
J  France,  wills  may  be  revoked  in  whole  or  in  part,  by 
a  subsequent  will,  or  by  an  act  before  notaries,  containing  a 
declaration  of  such  intention.  Touillier,  liv.  8,  tit.  2 ;  Don. 
et  Test.,  ch.  5,  w.  619 ;  Pothier  des  Don.  Test.,  ch.  6,  §  2,  §  1 ; 
Art.  Code  Civil,  969, 1035-36-38. 

The  will  of  1816  was  made  at  Soluere,  while  Kosciusko  was 
sojourning  there,  after  he  had  left  Vienna,  in  1815,  whither 
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he  had  gone  from  Pam,  at  the  instance  of  the  Emperor  Alex- 
ander, that  he  might  be  advised  with  concerniug  the  affairs 
of  Poland.  It  is  an  olographic  will,  wholly  written  in  the 
handwriting  of  the  testator,  according  to  the  970th  article  of 
the  Code  Civil.  It  gives  specific  legacies  to  persons  residing 
in  France,  charged  upon  the  funds  owned  by  the  testator  in 
France,  and  his  executor  was  a  notary  at  Morcu,  in  the  de- 
partment of  Seine  and  Marne,  which  is  the  opening  of  the 
will,  the  testator  says,  in  the  department  of  his  residence,  at 
Berville. 

Within  the  month  of  Kosciusko's  death,  the  will  was  taken 
to  Paris,  and  recorded  there,  pursuant  to  law.  The  executor 
having  received  authority  from  the  proper  tribunal  to  act  as 
such,  paid,  according  to  the  will,  the  legacies  given  by  it.  See 
arts.  Code  Civil,  999,  1000.  The  wills,  then,  of  1798  and  of 
1806,  were  revoked  by  the  will  of  1816,  and  as  the  testator 
did  not  make  in  it  any  disposition  of  his  American  funds,  he 
died  intestate  as  to  them,  unless  the  second  article  in  the  will 
of  1817,  has  the  effect  of  a  residuary  bequest  to  the  persons 
named  in  it. 

It  is,  "  I  bequeathe  all  of  my  effects,  (^effetSy)  my  carriage 
and  my  hoi^e  included,  to  Madame  and  to  Mr.  Zavier  Zeltner, 
above  named."  It  will  be  seen,  by  the  first  clause  in  the  will, 
that  they  are  the  father  and  mother  of  Emilie  Zeltner,  to 
whom  he  bequeathed  about  fifty  thousand  francs  of  France, 
charged  upon  the  funds  in  England,  in  the  hands  of  Thomp- 
son, Bonard  &  Co. 

We  shall  be  aided,  in  the  construction  of  the  second  article 
of  the  will  of  1817,  by  keeping  in  mind  what  were  the  rela- 
tions between  himself  and  the  Zeltner  family,  as  they  are 
disclosed  by  his  wills  of  1816  and  1817.  He  makes  them,  in 
both  wills,  his  legatees,  except  a  legacy  to  General  Baszkoy- 
ski ;  two  small  legacies  to  his  executors ;  two  thousand  francs 
to  the  poor,  and  one  thousand  for  his  own  burial.  His  chosen 
friends  were  without  fortune.  He  says  so  in  that  memorable 
letter  which  he  wrote  to  the  Emperor  Alexander,  after  the 
allies  had  entered  Paris,  in  1814;  from  which  it  may  be 
seen,  when  his  country  was  nearest  his  heart,  that  his  friend 
was  there  too.  Fletcher's  Poland :  Harp.  Fam.  Lib.,  801 ; 
Ozinski,  4,  p.  172.  To  the  two  daughters  of  that  friend, 
Andrew  Lewis  Zeltner,  with  whom  he  had  lived  for  fifteen 
yeare,  he  gives  all  of  his  funds  in  *France,  amounting  r# joi 
to  ninety-five  thousand  francs,  excepting  a  legacy  to  ^ 
his  executor.  To  the  daughter  of  Zavier  Zeltner,  with  whom 
he  was  staying  when  the  wills  of  1816  and  1817  were  made, 
and  where  he  died,  he  bequeathes  fifty  thousand  francs ;  and 
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it  is  to  him  and  to  bis  wife,  that  he  says,  I  bequeathe  all  my 
effects,  my  carriage  and  horse  included.  From  its  place  in  the 
will  of  1817,  and  from  the  connection  of  the  words  "all  my 
effects,  with  my  carriage  and  horse  included,"  it  would  be  a 
very  strained  construction,  to  make  the  words,  all  of  my 
effects,  comprehend  his  personal  estate  in  the  United  States,  it 
being  neither  alluded  to  in  any  way  in  this  will,  nor  in  that  of 
1816.  Except  in  so  far  as  it  might,  under  the  will  of  1816, 
have  been  applied  to  the  payments  of  the  legacies  given  in  that 
will,  upon  the  failure  of  the  funds  upon  which  they  were  first 
charged.  Effects,  in  French,  or  the  word  effeU^  has  the  same 
meaning  in  common  parlance  and  in  law,  that  it  has  in  Eng- 
lish. Its  meaning  properly  in  either,  when  used  indefinitely 
in  wills,  but  in  connection  with  something  particular  and 
certain,  is  limited  by  its  association  to  other  things  of  a  like 
kind.  It  is  from  the  subject-matter  of  its  use,  that  intention 
of  something  else  is  to  be  implied ;  and  that  of  courae  may  be 
larger  or  less.  In  some  instances  in  wills,  the  word  has  car- 
ried the  whole  personal  estate.  When  in  connection  with 
words  of  themselves  of  larger  meaning,  or  of  fixed  legal  import, 
as  there  were  in  the  case  of  Bosley  v.  Bosley^  decided  at  this 
term  of  the  court,  such  a  clause  in  a  will  is  residuary.  5 
Madd.  Ch.,  72;  6  Madd.  Ch.,  119;  Cowp.,  299;  15  Ves.,  507. 

Such  being  the  rule,  it  is  our  opinion,  that  the  second 
article  in  the  will  of  1817,  is  not  residuary,  and  that  it  has 
no  relation  to  the  funds  in  controversy. 

It  follows,  then,  that  as  the  wills  of  1798  and  of  1806  were 
revoked  by  the  will  of  1816,  and  as  no  disposition  was  made 
in  it,  or  in  the  will  of  1817,  of  the  funds  in  controversy,  that 
General  Kosciusko  died  intestate  as  to  them,  and  that  they 
may.  be  distributed  to  his  relations  who  may  be  entitled  to 
inherit  from  him,  according  to  the  law  of  his  domicil  at  the 
time  of  his  death. 

We  now  proceed  to  the  question  of  domicil. 

In  the  will  of  1806,  he  describes  himself  as  "  an  oflBcer  of 
the  United  States  of  America,  in  their  revolutionary  war 
against  Britain,  and  a  native  of  Lithuania,  in  Poland,  at 
present  residing  in  Paris."  In  the  will  of  1816,  made  at 
Soleure,  his  language  is :  "  I,  the  undersigned  Thaddeus 
Kosciusko,  residing  at  Berville,  in  the  township  Genevraye, 
of  the  department  of  Seine  and  Marne,  (being  now)  or  at 
present  at  Soleure,  in  Switzerland."  In  the  will  of  1817, 
nothing  is  said  of  his  residence.  The  record  shows  that  he 
♦4221  ^®^^*  ivom  the  United  States  *to  France  in  1798,  that 
^  he  was  there  in  1806,  when  he  said  he  resided  at  Paris. 
There  is  no  proof  that  he  was  not  continuously  in  France 
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until  1815,  when  he  went  to  Vienna.  We  know,  too,  histori- 
cally, that  he  left  it  in  June  of  that  year  for  Soleure,  when  he 
found  out  that  it  had  been  determined  in  the  Congress  of 
Vienna  to  erect  the  Duchy  of  Warsaw  into  a  kingdom,  with- 
out including  in  it  his  native  province  of  Lithuania. 

We  do  not,  however,  permit  the  historical  facts  just  alluded 
to,  or  any  other  of  a  like  kind,  to  have  any  weight  in  forming 
our  conclusion  concerning  his  domicil  at  the  time  of  his  death. 
The  facts  in  the  record  are  sufficient  for  that  purpose. 

In  the  first  place,  his  declarations  that  his  residence  was  in 
France,  in  the  way  they  were  made  in  his  wills,  with  an 
interval  of  ten  years  between  them,  would,  upon  the  author- 
ity of  adjudged  cases,  be  sufficient  to  establish,  primdfacie^ 
his  domicil  in  France.  Such  declarations  have  always  been 
received  in  evidence,  when  made  previous  to  the  event  which 
gave  rise  to  the  suit.  They  have  been  received  in  the  courts 
of  France,  in  the  courts  of  England,  and  in  those  of  our  own 
country.  In  two  questions  of  domicil  in  France,  such  decla- 
rations in  a  power  of  attorney,  and  in  other  instruments,  were 
received  as  evidence.  Denisart,  tit.  Domicil,  §  1.  In  the 
English  courts  there  are  many  cases  in  which  like  declarations 
have  been  offered  and  received.  5  T.  R.,  612,  and  the  obser- 
rations  of  Mr.  Evans,  axon  et  un  2  Poth.  Obi.  App.,  No.  16, 
§  11.  Batvson  v.  ffaigh,  2  Bing.,  99;  9  Moo.,  217 ;  S.  C.  W. 
&  M.,  858.  Lord  Tenterden,  1  Bing.  N.  C. ;  5  Car.  &  P., 
575;  1  Tayl.,  376.  In  the  United  States,  the  case  of  Gorham  v. 
Canton^  (6  Greenl.  (Me.),  266,)  is  to  the  same  effect ;  and  in 
Massachusetts,  in  the  cases  of  Thorndyke  v.  Boston^  (1  Mete. 
(Mass.),)  and  JKZJwm  v.  Bennett^  (8  Id.,  199,)  it  was  ruled  that 
in  a  case  where  the  question  of  domicil  was  raised,  the  decla- 
rations and  letters  of  a  party  whose  domicil  was  disputed,  were 
admissible  in  evidence,  especially  if  made  previous  to  the 
event  which  gave  rise  to  the  suit.  We  find,  also,  in  8  Pick. 
(Mass.),  476,  that  the  will  of  a  grandfather  in  1774,  in  which 
he  was  described  as  being  of  O.  and  another  will,  in  which  he 
is  described  as  resident  in  O.,  were  admissible  evidence  to 
prove  that  the  grandfather  had  obtained  a  settlement  at  O. 

Kosciusko's  domicil  of  origin  was  Lithuania,  in  Poland. 
The  presumption  of  law  is  that  it  was  retained,  unless  the 
change  is  proved,  and  the  burden  of  proving  it  is  upon  him 
who  alleges  the  changes.  Somerville  v.  Somerville^  6  Ves., 
787 ;  Voet,  Pand.,  tit.  1,  6,  N.  99. 

But  what  amount  of  proof  is  necessary  to  change  a  domicil 
of  origin  into  a  primd  facie  domicil  of  choice  ?  It  is  residence 
•elsewhere,  or  where  a  person  lives  out  of  the  domicil  rn^Aoo 
of  origin.     That  repels  the  presumption  of  its  contin-  ^ 
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yance,  and  casts  upon  him  who  denies  the  domicil  of  choice, 
the  burden  of  disproving  it.  Where  a  person  lives,  is  taken 
primd  facie  to  be  his  domicil,  until  other  facts  establish  the 
contrary.  Story's  Com.,  44,  6  Rule ;  Bruce  v.  Bruce^  2  Bos. 
&  P.,  228,  Note  239 ;  8  Ves.,  198,  291 ;  Hagg.  Cons.,  374, 
437.  It  is  difficult  to  lay  down  any  rule  under  which  every 
instance  of  residence  could  be  brought,  which  may  make  a 
domicil  of  choice.  But  there  must  be  to  constitute  it  actual 
residence  in  the  place,  with  the  intention  that  it  is  to  be  a 
principal  and  permanent  residence.  That  intention  may  be 
inferred  from  the  circumstances  or  condition  in  which  a  per- 
son may  be  as  to  the  domicil  of  his  origin,  or  from  the  seat  of 
his  fortune,  his  family  and  pursuits  of  life.  Pothier,  Introd. 
Gen.  aux  Cout.,  p.  4 ;  D'Argenti^,  Cout.,  Art.  449 ;  Touillier, 
lib.  1,  tit.  8,  n.  871 ;  1  Burge,  Com.  Confl.  Laws,  42,  43.  A 
removal  which  does  not  contemplate  an  absence  from  the 
former  domicil  for  an  indefinite  and  uncertain  time  is  not  a 
change  of  it.  But  when  there  is  a  removal,  unless  it  can  be 
shown  or  inferred  from  circumstances  that  it  was  for  some 
particular  purpose,  expected  to  be  only  of  a  temporary  nature, 
or  in  the  exercise  of  some  particular  profession,  office,  or  call- 
ing, it  does  change  the  domicil.  The  result  is,  that  the  place 
of  residence  is  primd  facie  the  domicil,  unless  there  be  some 
motive  for  that  residence  not  inconsistent  with  a  clearly  estab- 
lished intention  to  retain  a  permanent  residence  in  another 
place.  The  facts  in  the  case  place  the  residence  of  Kosciusko 
in  France,  under  the  principle  just  stated. 

It  is  averred  in  the  bill  that  France  was  his  residence. 
The  defendants  deny  it,  admitting,  however,  that,  from  the 
time  he  left  the  United  States,  he  was  a  sojourner  in  France 
and  Switzerland  until  he  died.  But  they  aver  that  he  did 
not  remove  to  France  at  any  time  of  his  life  with  the  inten- 
tion to  make  it  his  permanent  residence.  And  they  further 
charge  that  he  never  did  abandon  the  hope  that  circumstances 
would  favor  his  return  to  Poland,  when  its  political  condition 
would  permit  him  to  resume  his  rights  and  duties  as  a  citizen 
of  it.  Such  an  averment  implies  that  he  had  voluntarily  left 
Poland  for  France,  without  having  been  forced  to  do  so,  and 
that  his  return  depended  upon  political  contingencies,  which 
might  never  happen,  and  which  we  know  did  not  occur.  It 
places  upon  the  defendants  the  burden  of  proving  the  inten- 
tion, the  complainants  having  shown,  and  the  defendants 
having  admitted,  that  he  had  primd  facie  a  domicil  in  France. 
They  have  not  done  so.  There  is  nothing  in  the  record  dis- 
*4241  P^^^^S  ^^^  averment  of  his  domicil  in  France,  and  we 
^  must,  n*om  his  own  declarations  and  other  *proofs  in 
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the  record,  receive  it  as  a  fact  that  he  was  domiciled  there  at 
the  time  of  his  death. 

The  error  of  the  argument  and  of  the  averment  against 
Kosciusko's  domieil  in  France  is  this :  that  they  considered 
him  a  forced  exile  from  Poland,  and  that  he  had  only  made 
France  his  asylum  during  banishment. 

In  such  a  case,  it  is  true,  a  person  cannot  be  presumed  to 
have  abandoned  all  hope  of  return  to  his  country,  whatever 
length  of  time  may  have  passed  since  he  was  driven  from  it. 
But  Kosciusko  is  not  placed  in  that  predicament  by  any 
proof  in  the  case.  Nor  could  such  proof  have  been  made  ; 
for  it  is  well  known,  when  he  was  liberated  bv  the  Emperor 
Paul,  that  it  was  done  without  restraint  or  inhibition  of  any 
kind.  He  was  offered  hiffh  military  command  and  presents 
of  princely  amount,  which  he  declined  to  accept.  He  came 
to  the  United  States,  and  afterwards  went  voluntarily  to 
France,  where  he  lived  for  fifteen  years.  He  could  have 
returned  to  Poland  at  any  time,  if  he  had  chosen  to  do  so. 
Not  having  done  so,  the  conclusion  ought  to  be  that  he 
abandoned  his  residence  there  for  a  residence  in  France, 
which  cannot  be  affected,  as  to  its  permanency,  by  any  event 
which  might  have  happened  to  induce  him  to  change  it  again 
to  the  domieil  of  his  origin.  This  is  coincident  with  the  fact 
that  he  had  been  made  a  French  citizen  by  a  decree  of  the 
National  Assembly  of  France,  in  August,  1792.  Knowing 
that  such  a  naturalization  would  not  have  the  effect  of  invest- 
ing him  with  the  privileges  of  a  native-born  citizen,  if  he  did 
not  become  domiciled  in  France,  unless  his  residence  there 
was  expressly  dispensed  with  in  the  letters  of  naturalization, 
he  went  to  France  to  get  a  civil  status  which  he  could  not 
conscientiously  enjoy  in  Poland  whilst  it  continued  to  be 
under  a  foreign  dominion.  Pothier,  Tr.  des  Personnes,  &c., 
P.  1,  tit.  2,  §  8 ;  Denesart,  tit.  Aubaine. 

These  general  principles  of  jurisprudence  in  respect  to 
domieil,  by  which  Kosciusko's  has  been  determined,  are  such 
as  the  courts  of  France  would  have  ruled  in  this  case. 

Kosciusko's  intestacy  as  to  the  funds  in  controversy,  and 
his  domieil  having  been  determined,  we  will  now  state  the 
law  as  to  the  right  of  succession  in  such  cases. 

For  several  hundred  years  upon  the  continent,  and  in  Eng- 
land, from  reported  cases,  for  a  hundred  years,  the  rule  has 
been,  that  personal  property,  in  cases  of  intestacy,  is  to  be 
distributed  by  the  law  of  the  domieil  of  the  intestate  at  the 
time  of  his  death.  It  has  been  universal  for  so  long  a  time 
that  it  may  now  be  said  to  be  a  part  of  the  jus  gentium. 
Lord  Thurlow  speaks  of  it  as  such  in  the  House  of  Lords,  in 
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the  case  of  Bnice  v.  Bruce.  Erskine,  in  his  Institutes  of  the 
*42'>1  ^^^  ^^  Scotland,  (B.  3,  tit.  9,  §  4, 644,)  *8ay8,  this  rule 
*  ^  is  founded  on  the  laws  of  nations.  He  says,  ^^  When  a 
Scotsman  dies  abroad  ^ivie  animo  remanendi^  the  legal  succes- 
sion of  his  movable  estate  in  Scotland  must  descend  to  his  next 
of  kin  according  to  the  law  of  Scotland ;  and  where  a  foreigner 
dies  in  this  country  sine  animo  remanendi^  the  movables 
which  he  brought  with  him  hither  ought  to  be  regulated,  not 
by  the  law  of  the  country  in  which  they  locally  were,  but  that 
of  the  proprietors  patria^  or  domicil  whence  he  came,  and 
whither  he  intends  again  to  return.  This  rule  is  founded  in 
the  law  of  nations,  and  the  reason  of  it  is  the  same  in  both 
cases,  that  since  all  succession  ah  intestatio  is  grounded  upon 
the  presumed  will  of  the  deceased,  his  estate  ought  to  descend 
to  him  whom  the  law  of  his  own  country  calls  to  the  succes- 
sion, as  the  person  whom  it  presumes  to  be  most  favored  by 
the  deceased." 

The  law  of  Scotland  had  been  different  in  this  particular, 
but  it  was  brought  into  harmony  with  the  law  of  the  rest  of 
Europe  by  the  aecision  of  the  House  of  Lords,  in  Bruce  v. 
Bruce,  6  Bro.  P.  C,  660,  566 ;  2  Bos.  &  P.,  226,  230,  231 ; 
Lord  Stair's  Institutes,  B.  3,  tit.  8,  §  6 ;  Hogg  &  Lashley, 
House  of  Lords,  June  26th,  1788 ;  Robertson  on  Personal 
Success.,  131 ;  Omman  v.  Bingham^  House  of  Lords,  March 
18, 1776  ;  Colville  ^  Landor  v.  Brown  ^  Brown,  Diet.  Success. 
Ap.,  p.  1,  4 ;  W.  &  S.,  28. 

The  earliest  case  reported  in  the  English  books,  is  that  of 
Plpon  V.  Pipon,  Am.,  6,  27.  Lord  Hardwicke  recognized  in 
it  the  rule  that  the  personal  estate,  in  cases  of  intestacy, 
followed  the  person,  and  becomes  distributable  according  to 
the  law  or  custom  of  the  place  where  the  intestate  lived. 
Among  other  reasons  given  by  him  is,  that  a  contrary  rule 
would  be  extremely  mischievous,  and  would  affect  our  com- 
merce. No  foreigner  could  deal  in  oiir  funds  but  at  the  peril 
of  his  effects  going  according  to  our  laws,  and  not  those  of 
his  own  country.  He  reaffirmed  the  same  in  a  few  years 
afterwards,  in  Thome  v.  Watkin%,  2  Ves.,  36.  Lord  Kenyon 
did  the  same  when  he  was  Master  of  the  Rolls  in  1787,  in 
Killpatrick  v.  Killpatrick,  which  will  be  found  cited  in 
Robertson  on  Personal  Succession,  116.  In  1790,  the  House 
of  Lords  acted  upon  the  rule,  in  Bruce  v.  Bruce,  and  two 
years  afterwards,  in  Hogg  v.  Lashley.  Many  cases  followed 
in  the  English  courts,  and  the  only  question  since  has  been, 
what  was  the  domicil  of  the  intestate  at  the  time  of  his  death  r 
In  the  United  States  the  rule  has  been  fully  recognized*  14 
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Mart.  (La.),  99;  8  Paige  (N.  Y.),  182;  2  GUI  &  J.  (Md.), 
198,  224,  228. 

The  rule  prevails,  also,  in  the  ascertainment  of  the  person 
who  is  entitled  to  take  as  heir  or  distributee.  It  decides 
whether  primogeniture  gives  a  right  of  preference,  or  an  ex- 
clusive right  *to  take  the  succession ;  whether  a  pei-son  r«4o^ 
is  legitimate  or  not  to  take  the  succession ;  whether  ^ 
the  person  shall  take  per  stirpes  or  per  capita^  and  the  nature 
and  extent  of  the  right  of  representation.  Story's  Conflict  of 
Laws. 

But  it  is  objected,  before  the  rule  can  be  applied  in  this 
suit  against  the  defendants,  that  the  complainants  must  prove 
what  the  law  of  France  is  for  the  distribution  of  the  fund.  It 
is  said  that  has  not  been  done. 

For  this  purpose,  the  Code  Civil  of  France  was  offered  in 
evidence,  but  it  was  objected  to. 

It  is  true,  that  the  existence  of  a  foreign  law,  written  or 
unwritten,  cannot  be  judicially  noticed,  unless  it  be  proved  as 
a  fact,  by  appropriate  evidence. 

The  written  foreign  law  may  be  proved,  by  a  copy  of  the 
law  properly  authenticated.  The  unwritten  must  be  by  the 
parol  testimony  of  experts.  As  to  the  manner  of  authenti- 
cating the  law,  there  is  no  eeneral  rule,  except  this :  that  no 
Eroof  shall  be  received,  "  which  presupposes  better  testimony 
ehind,  and  attainable  by  the  party.''  They  may  be  verified 
by  an  oath,  or  by  an  exemplification  of  a  copy,  under  the 
great  seal  of  a  State,  or,  by  a  copy,  proved  to  be  a  true  copy 
by  a  witness  who  has  examined  and  compared  it  with  the 
original,  or  by  a  certificate  of  an  officer,  properly  authorized, 
by  law,  to  give  the  copy ;  which  certificate  must  be  duly 
proved.  But  such  modes  of  proof  as  have  been  mentioned, 
are  not  to  be  considered  exclusive  of  others,  especially  of  codes 
of  laws  and  accepted  histories  of  the  law  of  a  country.  In 
PictarCs  case^  Lord  EUenborough  said:  "The  best  writers 
furnish  us  with  their  statements  of  the  law,  and  that  would 
certainly  be  good  evidence  upon  the  same  principle  as  that 
which  renders  histories  admissible.  There  is  a  case,  continued 
Lord  EUenborough,  in  which  the  History  of  the  Turkish 
Empire,  by  Cantemir,  was  received  by  the  House  of  Lords, 
after  some  discussion.     I  will,  therefore,  receive  any  book  that 

Purports  to  a  history  of  the  common  law  of  Spain.  Bull.  N. 
^,  248,  249 ;  80  How.  St.  Tr.,  492 ;  2  Phil.  Ev.,  128 ;  1  Salk., 
281 ;  Morris  v.  Harmer,  7  Pet.,  554 ;  8  Cary,  178 ;  11  CI.  & 
F. ;  Russel's  Peer^e  Cases ;  8  Wend.  (N.  Y.),  178.  Lord 
Tenterden,  in  Lacon  v.  Heggins^  (Stark.  Rep.,  178,)  admitted 
a  copy  of  the  Code  Civil  of  France,  produced  by  the  French 
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Consul,  who  stated  that  it  was  an  authentic  copy  of  the  hw 
of  France,  upon  which  he  acted  in  his  office,  and  that  it  was 
printed  at  the  office  for  printing  the  laws  of  France,  and 
would  be  acted  upon  in  the  French  courts.  In  the  Rum! 
Peerage  ca$e^  Lord  Campbell  said  :  *'  The  most  authentic  form 
of  getting  at  foreign  law,  is  to  have  the  book  which  lays  down 
the  law.  Thus,  we  have  had  the  Code  Napoleon  in  our 
Hi  A  071  ^^^^^'  ^^  ^^  better  than  to  examine  *a  witness,  whose 
J  memory  may  be  defective,  and  who  may  have  (t  bias 
influencing  his  mind  upon  the  law."  The  Supreme  Court  of 
New  York  has  held,  that  an  unofficial  copy  of  the  Commercial 
Code  of  France  could  not  be  proved  by  the  French  Consul 
residing  at  New  York,  though  he  stated  it  to  be  comformable 
to  the  official  publications :  and  that  it  was  an  exact  copy  of 
the  laws  furnished  by  the  French  government  to  its  Consul 
at  New  York.  Had  it  been  an  official  copy,  and  sworn  to  be 
such,  by  the  Consul,  it  would  have  been  received  in  evidence, 
as  the  Irish  Statutes  were,  in  Jo?ies  v.  Maffet,  (5  Serg.  &  R. 
(Pa.),  523,)  where  they  were  sworn  to  by  an  Irish  barrister, 
and  that  he  received  them  from  the  King's  printer,  in  Ire- 
land. InChureh  v.  Hubbart^  (2  Cranch,)  this  court  said,  that 
the  edicts  of  Portugal,  offered  in  evidence,  would  have  been 
admissible,  if  the  copies  of  them  had  been  sworn  to  be  true 
copies,  by  the  American  Consul  at  Lisbon,  instead  of  his  hav- 
ing given  his  consular  certificate,  that  they  were  true  copies, 
because  it  was  not  one  of  the  functions  of  a  Consul  to  au- 
thenticate foreign  laws  in  that  way. 

The  court  say,  "  The  paper  offered  to  the  court  is  certified 
to  be  a  copy  compared  with  the  original.  It  is  impossible  to 
suppose  that  this  copy  might  not  have  been  authenticated  by 
the  oath  of  the  Consul,  as  well  as  by  his  certificate."'  It  will 
be  seen,  that  what  the  court  required,  was  a  verification  of 
the  original,  upon  oath,  and  that  then  the  edicts  would  have 
been  admissible  in  evidence.  They  were  municipal  edicts, 
too,  it  should  be  remembered,  and  not  one  of  those  marine 
ordinances  of  a  foreign  nation,  on  a  subject  of  common  con- 
cern to  all  nations,  which  may,  according  to  the  manner  of  its 
promulgation,  be  read  as  law,  without  other  proof.  Talbot  v. 
Seeman^  1  Cranch,  1. 

The  rule  of  this  court  has  always  been,  since  those  oases 
were  decided,  "  that  the  laws  of  a  foreign  country,  designed 
only  for  the  direction  of  its  own  affairs,  are  not  to  be  noticed 
by  other  countries,  unless  proved  as  facts ;  and,  that  the 
sanction  of  an  oath  is  required  for  their  establishment,  unless 
they  can  be  verified  by  some  other  such  high  authority,  that 
the  law  respected  not  less  than  the  oath  of  an  individual." 
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The  question  in  this  case,  is,  has  the  Code  Civil,  which  was 
offered  in  evidence,  a  verification  equivalent  to  the  oath  of  an 
individual  ? 

Opinions  and  cases  may  be  found  in  conflict  with  the  cases 
cited,  but,  from  a  perusal  of  many  of  them,  we  find  that  they 
have  been  formed  and  decided  without  a  careful  discrimina- 
tion between  what  should  be  the  proof  of  foreign  written  and 
unwritten  law ;  and  when  written  laws,  either  singly  or  in 
statute  books,  or  in  *codes,  have  been  offered  in  evi-  r*4oo 
dence,  without  a  sufficient  authentication  that  they  ^ 
were  official  publications,  by  the  government  which  had  leg- 
islated them  ;  or  when  written  laws  have  been  offered,  prop- 
erly proved  to  be  official,  but  which  were  equivocal  in  their 
terms,  and  in  the  judicial  administration  of  which  there  have 
been,  or  may  be,  various  interpretations,  making  it  necessary  to 
call  in  experts,  as  in  cases  of  an  unwritten  law,  to  state  now 
the  law  offered  in  evidence  is  administered  in  the  courts  of  the 
country  of  which  it  is  said  to  be  the  law.  In  England,  until 
recently,  it  was  not  doubted  that  a  foreign  written  law  was 
admissible  in  evidence,  when  properly  authenticated.  But,  in 
the  Stissez  Peerage  case^  1814  (in  11  CI.  &  F.,  116),  several 
of  the  Judges  gave  their  opinions  upon  the  subject.  Lord 
Brougham,  in  that  case,  differed  from  Lord  Campbell,  and  said 
that  the  Code  Napoleon  ought  not  to  be  received  in  an  Eng- 
lish court,  and  that  before  it  could  be  received  from  the  book, 
that  an  expert,  acquainted  with  the  text  and  the  interpreta- 
tion of  it,  must  be  called.  And  so  it  was  ruled,  afterwards, 
by  Erie,  Justice,  in  1846,  in  Cocks  v.  Purdy  (2  Car.  &  K., 
269),  in  which  fragments  of  a  code  were  offered  as  evidence. 
But  his  Lordship's  opinion,  and  the  case  of  Clark  v.  Purdy ^ 
must  be  taken,  subject  to  the  facts  upon  which  the  point 
arose.  In  the  first,  it  was,  whether  Doctor  Wiseman,  who 
had  been  called  a  witness,  could  refer,  whilst  giving  his  evi- 
dence of  the  law  of  Rome  on  the  subject  of  marriage,  to  a 
book,  whilst  it  was  lying  by  him.  In  the  other  case,  frag- 
ments of  laws  were  offered.  This  point  had  been  settled  by 
Lord  Stowell,  in  Dalrymple  v.  Balrymple^  2  Hagg.,  64. 
Lord  Brougham  again  expressed  the  same  opinion,  in  his 
sketch  of  Lord  Stowell,  in  the  second  series  of  the  Statesmen 
of  the  Time  of  George  III.,  76.  But  Lord  Langdale,  who 
also  sat  with  the  other  Judges,  in  the  Sussex  Peerage  case^ 
gave  the  rule,  with  its  qualifications,  in  the  case  of  the  Earl 
of  Nelson  v.  Lord  Bridport^  8  Beav.,  627.  After  stating  the 
rule,  coincidently  with  the  opinion  of  Lord  Brougham,  he 
says :  "  Such  I  conceive  to  be  the  general  rule,  but  the  case 
to  which  it  is  applicable  admits  of  great  variety.    Though  a 
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knowledge  of  foreign  laws  is  not  to  be  imputed  to  the  Judge, 
you  may  impute  to  him  such  a  knowledge  of  the  general  art 
of  reasoning,  as  will  enable  him,  with  the  assistance  of  the 
bar,  to  discover  where  fallacies  are  probably  concealed,  and 
in  what  cases  he  ought  to  require  testimony  more  or  less 
strict.  If  the  utmost  strictness  was  required,  in  every  case, 
justice  might  often  stand  still ;  and  I  am  not  disposed  to  say 
that  there  may  not  be  cases,  in  which  the  Judge  may  not, 
without  impropriety,  take  upon  himself  to  construe  the  words 
of  a  foreign  law,  and  determine  their  application  to  the  case 
♦4291  ^^  question  ;  especially,  if  *there  should  be  a  variance 
J  or  want  of  clearness  in  the  testimony." 

Notwithstanding  the  differences  in  the  cases  cited,  we 
think  that  the  true  rule  in  respect  to  the  admissibility  of  for- 
eign law  in  evidence,  may  be  gathered  from  them.  In  our 
view  it  is  this,  that  a  foreign  written  law  may  be  received, 
when  it  is  found  in  a  statute  book,  with  proof  that  the  book 
has  been  officially  published  by  the  government  which  made 
the  law.  Such  is  the  foundation  of  Lord  Teliterden's  ruling, 
in  Lacen  v.  Higgins^  3  Stark.,  178.  The  case  in  5  Serg.  & 
R.  (Pa.),  523,  has  the  same  basis.  Though  there  are  other 
reasons  for  the  admission  of  the  laws  of  the  States  into  the 
courts  of  the  United  States  as  evidence,  when  they  are  offi- 
cially published,  yet  they  are  only  received  when  the  genu- 
ineness of  the  publication  is  apparent.  This  court  has  so 
ruled  in  Hind  v.  Vattier^  5  Pet.,  398,  and  in  Omngs  v.  fftUU 
9  Pet.,  607-625.  It  is  true  that  we  are  called  upon,  as 
Judges,  to  administer  the  laws  of  the  States  in  the  courts  of 
the  United  States,  and  that  the  States  of  the  Union  are  not 
politically  foreign  to  each  other,  but  there  is  no  connection 
between  them  in  legislation,  and  we  only  take  notice  of  their 
laws  judicially,  when  they  are  found  in  the  official  statute 
books  of  the  State. 

With  these  views,  it  remains  for  us  to  show  that  the  Code 
Civil,  offered  in  evidence  in  this  case  by  the  complainants,  to 
prove  their  right  to  the  succession  of  the  intestate  estate  of 
General  Kosciusko,  is  authenticated  in  such  a  way  that  it 
may  be  received  by  the  court  for  the  purpose  for  which  it 
was  offered.  It  was  sent  to  the  Supreme  Court,  in  the  course 
of  our  national  exchanges  of  laws  with  France.  It  is  one  of 
the  volumes  of  the  Bulletin  des  Lois  ^  Paris  L'  imprimerie 
royals,  with  this  indorsement,  "Les  Garde  des  Sceaux  de 
France  k  la  Court  Supreme  Des  6tats  Unis."  Congress  has 
acknowledged  it  by  the  act,  and  the  appropriation  which  was 
given  to  the  Supreme  Court  to  reciprocate  the  donation. 
We  transmitted  to  the  Minister  of  Justice  official  copies  o.{ 
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all  the  laws,  resolutions,  and  treaties  of  the  United  States, 
and  a  complete  series  of  the  decisions  of  this  court.  We  do 
not  doubt,  whenever  the  question  shall  occur  in  the  courts  of 
France,  that  the  volumes  which  were  sent  by  us  will  be  con- 
sidered sufficiently  authenticated  to  be  used  as  evidence. 
The  gift  and  the  reciprocation  of  it,  are  the  fruits  of  the  lib- 
eral age  in  which  we  live.  We  hope  for  a  continuance  of 
such  exchanges  between  France  and  the  United  States,  and 
for  a  like  intercourse  with  all  nations.  Business  men,  jurists, 
and  statesmen,  will  readily  appreciate  its  advantages.  It  will 
save  much  time  and  expense  when  questions  occur  in  the 
courts  of  different  nations,  involving  the  rights  of  *for-  t^^qq 
eigners,  if  the  written  laws  of  every  nation  were  veri-  *- 
fied  in  all  of  them,  by  certified  official  publications  to  the 
governments  of  each.  In  the  now  rapid  transit  of  persons 
and  property,  out  of  the  sovereignties  to  which  they  belong, 
into  the  different  parts  of  the  world,  such  a  verification 
would  often  speed  and  save  the  rights  of  emigrants,  sojourn- 
ers, and  merchants. 

We  think  that  the  Code  Civil,  certified  to  the  court  as  it 
is,  is  sufficiently  authenticated  to  make  it  evidence  in  this 
suit,  and  that  it  would  be  so  in  any  other  case  in  which  it 
loay  be  offered. 

We  proceed  to  state  the  law  from  it,  applicable  to  the  case. 

It  has  been  determined  that  the  domicil  of  General  Kosci- 
usko was  in  France  at  the  time  of  his  death,  that  he  died 
intestate  as  to  his  funds  in  the  United  States,  and  that  they 
were  to  be  distributed  according  to  the  law  of  his  domicil. 

It  has  been  proved  that  he  survived  his  parents,  died  with- 
out issue,  and  that  these  complainants  are  the  lineal  descend- 
ants of  two  of  his  sisters,  one  of  whom  died  before  her 
brother,  and  the  other  afterwards. 

The  fact  of  their  relationship,  notwithstanding  the  objec- 
tion which  was  made  to  the  proof  of  it,  is  sufficient.  The 
proofs  are  decrees  of  the  Court  of  Nobility,  of  the  Govern- 
ment of  Grodno,  and  another  of  the  Court  of  Kobryn,  in  the 
Russian  province  of  Lithuania.  The  originals  are  in  the 
Orphans'  Court,  and  were  filed  in  it,  in  the  regular  course  of 
judicial  proceeding.  Both  of  them  are  authenticated  copies 
of  judicial  proceedings  in  the  courts  from  which  they  are 
brought.  The  competency  of  the  jurisdiction  of  those 
courts,  in  the  matters  decided  in  the  decrees,  is  proved  by 
witnesses  skilled  in  the  law  of  the  governments  of  Lithu- 
ania. Lithuania  we  know  to  be  now  a  Russian  province, 
governed  by  its  own  laws,  except  as  they  may  be  modified 
by  the  Emperor's  edicts.    It  is  divided  into  three  govern- 
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ments,  Wilna,  Grodno,  and  Minsk,  with  a  Governor-General 
over  them.  The  decree  of  the  Assembly  of  the  Department 
of  Grodno,  is  an  exemplified  copy  of  that  made  on  the  7th 
May,  1843,  in  the  case  of  the  heirs  of  Kosciusko,  and  con- 
tains the  genealogical  chart  of  the  descendants  of  the  sisters 
of  Kosciusko. 

It  is  not  a  judgment  ifiter  partes,  but  a  foreign  judgment  in 
rem,  and  is  evidence  of  the  facts  adjudicated  against  all  the 
world.  The  decree  from  the  court  of  Kobryn  is  also  proved 
to  be  a  judicial  record.  From  both  we  learn  that  the  persons 
named  in  the  bill  of  the  complainants,  are  the  collateral 
kinsmen  of  General  Kosciusko.  By  the  laws  of  France, 
they  may  take  his  estate  by  succession. 

We  shall  reverse  the  decision  of  the  court  below,  and 
direct  the  funds  in  controversy  to  be  divided  among  them, 
according  to  the  750th  article  of  the  Code,  which  is,  that  in 
*43n  ^*®®  ^^  ^^^  *previous  decease  of  the  father  and  mother 
-■  of  a  person  dead  without  issue,  his  brother  and  sister, 
or  their  descendants,  are  called  to  the  succession,  to  the  ex- 
clusion of  ancestors  and  other  collaterals. 

All  of  the  objections  which  were  made  against  the  rendi- 
tion of  a  decree  in  favor  of  the  complainants,  having  been 
considered  and  overruled,  it  only  remains  for  us  to  announce 
the  sum  for  which  the  decree  shall  be  given,  and  the  propor- 
tions to  be  paid  by  the  defendants,  as  the  sureties  of  Bom- 
ford,  under  the  act  of  1846. 

It  has  been  heretofore  stated  that  these  bonds  were  given 
under  that  act,  to  secure  the  amount  then  returned  to  the 
Orphans'  Court  by  the  administrator,  and  such  assets  as  he 
might  afterwards  receive  in  that  character.  In  his  ninth 
account,  he  charges  himself  with  a  balance  from  the  eighth 
account  of  $41,914.47,  and  after  giving  the  estate  credit  for 
the  sums  subsequently  received,  and  claiming  credits,  he  ad- 
mits that  there  was  due  to  the  estate  on  the  7th  of  June, 
1847, 143,504.40,  including  the  stock  of  the  Bank  of  Wash- 
ington, which  was  after  his  death  transferred  to  Lewis  John- 
son, who  became  the  administrator  of  Kosciusko,  with  the 
will  annexed. 

We  shall  enter  a  decree  against  the  defendants  for  the 
sum  of  $37,924.40,  with  interest  from  the  7th  June,  1847, 
until  the  same  shall  be  paid. 

The  said  decree  is  to  be  binding  upon  the  sureties,  Carrioo, 
Stott,  and  George  C.  Bomford,  and  upon  the  sureties  Gideon, 
Ward,  and  Smith,  jointly  and  severally  in  the  proportion 
which  their  respective  bonds  bear  to  the  sum  decreed,  and 
the  costs  which  have  accrued  in  this  suit.  But  in  the  event 
460 


DECEMBER  TERM,   1852.  481 


Ennis  et  al.  v.  Smith  et  a1. 


that  the  sureties  in  either  bond  do  not  pay  the  sum  decreed 
against  them,  or  any  part  thereof,  then  the  sureties  in  the 
other  bond  shall  be  answerable  for  and  pay  the  same  to  the 
extent  of  then-  respective  bonds. 

We  shall  also  order  a  decree  to  be  entered  against  the  de- 
fendant, Lewis  Johnson,  not  subjecting  him  to  any  costs  from 
his  having  been  made  a  defendant  in  this  suit,  directing  him 
to  turn  over  to  the  complainants  the  stock  of  the  Bank  of 
Washington,  to  which  he  is  entitled  as  the  administrator  de 
bonis  non  of  Kosciusko,  and  the  dividends  which  have  accrued 
thereon,  allowing  to  him  out  of  the  same,  the  costs  incurred 
as  administrator,  commissions,  and  such  reasonable  counsel 
fees  as  may  have  been  paid  by  him  for  services  in  matters 
pertaining  to  this  case,  in  the  Orphans'  Court,  and  to  this 
suit,  after  his  account  shall  be  filed,  and  be  credited  to  him 
in  the  Orphans'  Court. 

♦ORDEE.  [♦482 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed,  by 
this  court,  that  the  decree  of  said  Circuit  Court  dismissing 
the  complainants'  bill  in  this  cause  be,  and  the  same  is 
hereby,  reversed  and  annulled.  And  this  court  proceeding 
to  render  such  decree  as  the  said  Circuit  Court  ought  to  have 
rendered,  doth  order,  adjudge  and  decree,  as  follows : 

First,  That  the  legal  domicil  of  Thaddeus  Kosciusko,  the 
party  under  whom  the  complainants  below  claim,  was,  at  the 
period  of  his  death,  in  1817,  in  France. 

Second,  That  as  to  the  property  and  fund  in  controversy, 
he,  the  said  Kosciusko,  died  intestate,  his  will  of  the  4th  of 
June,  1816,  in  the  proceedings  mentioned,  having  revoked 
his  prior  will  of  6th  of  May,  1798,  and  28th  of  June,  1806, 
and  without  disposing  of  said  fund,  and  the  same  not  having 
been  disposed  of  by  the  will  of  10th  October,  1817. 

Third.  That  the  said  property  and  fund  is  to  be  dis- 
tributed according  to  the  law  of  France,  the  place  of  his 
domicil  at  the  time  of  his  death. 

Fourth,  That  by  the  said  law  of  said  domicil,  at  said 
period,  the  said  property  belongs  in  equal  moieties  to  the  col- 
lateral kindred  who  were  the  lineal  descendants  of  the  two 
sisters  in  the  case  mentioned,  of  said  Kosciusko,  and  com- 
plainants in  the  bill  mentioned,  that  is  to  say,  one  moiety 
thereof  to  Hippolitus  Estho  and  Roman  Estho,  grandsons  of 
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his  sister  Ann,  and  to  Louisa  Narbot,  her  granddaughter,  a 
widow,  and  in  the  proportions  between  them  of  one  half  of 
said  moiety  to  said  Hippolitus  Estho,  and  the  other  half  of 
said  moiety  to  said  Roman  Estho  and  Louisa  Narbut,  in 
equal  shares, — and  the  other  moiety  thereof  to  Vlandislaus 
Wankowieg,  to  Hippolitus  Wankowieg,  Adam  Bychowiec, 
and  to  Michael  Szyrma,  also  complainants,  and  in  the  propor- 
tions between  them,  as  follows,  that  is  to  say,  to  Vlandislaus 
Wankowieg  and  Hippolitus  Wankowieg,  each  of  them  one 
half  of  five  seTenths,  and  of  one  third  to  each  of  another 
seventh,  and  to  Michael  Szyrma,  one  third  of  a  seventh,  and 
tQ  Adam  Bychowiec,  one  seventh. 

Fifth.  That  the  defendants*  sureties  in  the  bond  of  the  7tfa 
May,  1846,  for  f 20,000,  in  the  proceedings  mentioned,  taken 
under  the  authority  of  the  act  of  Congress  of  the  20th  of 
February,  1846,  that  is  to  say,  James  Carrico,  Samuel  Stott, 
and  George  C.  Bomford,  and  the  other  defendants'  sureties 
*4^^1  ^"  ^^^  *other  bond  therein  mentioned,  also  taken 
^  under  said  act  of  Congress,  and  dated  4th  of  January, 
1847,  for  #40,000,  that  is  to  say,  Jacob  Gideon,  Ulysses 
Ward,  and  Jonathan  B.  H.  Smith,  are  each,  and  to  the  ex- 
tent hereinafter  decreed,  responsible  to  the  complainants  for 
the  amount  also  hereinafter  decreed. 

Sixth.  It  is  further  adjudged  and  decreed,  that  there  is  due, 
and  that  the  same  be  paid,  by  said  defendants,  to  the  com- 
plainants above  named,  in  the  proportions  herein  stated,  the 
sum  of  •?37,924tVV  with  interest  on  said  sum,  at  the  rate  of 
six  per  centum,  from  the  7th  day  of  June,  1847,  till  paid ; 
that  is  to  say,  that  the  said  defendants,  James  Carrico,  Sam- 
uel Stott,  and  George  C.  Bomford,  are  jointly  and  severally 
bound  to  pay  to  said  complainants,  of  said  #37,924^^^,  the 
sum  of  $12,641.46|,  with  interest  thereon  as  aforesaid,  from 
the  7tli  of  June,  1847,  till  paid,  and  one  third  of  the  costs  of 
this  suit,  in  both  courts,  and  they  are  hereby  ordered  and 
decreed  to  pay  the  same.  And  that  the  said  defendants, 
Jacob  Gideon,  Ulysses  Ward,  and  Jonathan  B.  H.  Smith,  are 
jointly  and  severally  bound  to  pay  to  said  complainants, 
the  balance  of  said  sum  of  $87,924i^,  being  the  sum  of 
825.282.93^,  with  interest  from  the  7th  of  June,  1847,  till 
paid,  and  two  thirds  of  the  said  costs ;  and  they  are  hereby 
ordered  and  decreed  to  pay  the  same. 

— ^^^enth.  And  it  is  further  ordered,  adjudged,  and  decreed, 

y  the  event  the  said  sureties  in  the  first  bond,  to  wit : 

Carrico,  Samuel  Stott,  and  George  C.  Bomford,  do  not 

said  $12,641,46|,  with  interest,  and  one  third  of  the 

»  decreed  to  be  paid  by  them,  as  aforesaid^  and  every 
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part  thereof,  that  then  the  said  Jacob  Gideon,  Ulysses  Ward, 
and  Jonathan  B.  H.  Smith,  the  sureties  in  the  second  bond, 
as  aforesaid,  are  bound  to  pay  the  same,  and  every  part 
thereof,  to  the  extent  of  the  penalties  of  their  said  bond. 
And  that,  in  the  event  that  the  said  Jacob  Gideon,  Ulysses 
Ward,  and  Jonathan  B.  H.  Smith,  the  sureties  in  the  second 
bond,  do  not  pay  the  said  $25,282.98^,  with  interest  and  two 
thirds  of  the  costs,  so  decreed  to  be  paid  by  them,  as  afore- 
said, and  every  part  thereof,  that  then  the  said  James  Carrico, 
Samuel  Stott,  and  George  C.  Bomford,  the  sureties  in  the 
first  bond,  as  aforesaid,  are  bound  to  pay  the  same,  to  the 
extent  of  the  penalty  of  their  said  bond. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
defendant,  Lewis  Johnson,  administrator  de  bonis  non  of 
Thaddeus  Kosciusko,  transfer  and  deliver  over  to  said  named 
complainants  the  stock  of  the  Bank  of  Washington,  belonging 
to  him,  as  such  administrator,  amounting  at  its  par  value,  to 
the  sum  of  $5,680,  together  with  all  the  dividends  which  have 
accrued  on  the  same,  less  the  costs  of  his  administration,  and 
reasonable  counsel  fees,  *and  such  commissions,  as  r«404 
administrator,  as  the  Orphans'  Court  may  legally  ^ 
allow. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
said  sums  of  money  and  stock,  so  decreed  to  be  paid  and 
transferred  by  the  above-named  defendants,  be  paid  and 
transferred  to  the  above-named  complainants,  Hippolitus 
Estho,  Roman  Estho,  Louisa  Narbut,  Vlandislaus  Wanko- 
wiez,  Hippolitus  Wankowiez,  Adam  Bychowiec,  and  Michael 
Szyrma,  in  the  proportions  stated  and  adjudged  in  the  pre- 
ceding fourth  clause  of  this  decree. 

Eighth.  It  is  further  ordered,  adjudged,  and  decreed,  that 
the  decrees  pro  confesso  against  Roman  Estho,  Louisa  Narbut, 
born  Estho,  Thadea  Emilie  Wilchelmine  Zeltner,  Maria  Char- 
lotte Julia  Marguerette  Zeltner,  Bonnisant  Pere,  General 
Baszkoyski,  Emilie  Zeltner,  Mr.  and  Mrs.  Edward  Zeltner, 
ZavierAmieth,  Dr.  Sheerer,  Miss  Ursula  Zeltner,  and  Kosci- 
usko Armstrong,  by  the  said  Circuit  Court  be,  and  the  same 
is  hereby,  affirmed. 

And  lastly.  It  is  ordered,  adjudged,  and  decreed,  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Cir^ 
cuit  Court,  with  directions  to  that  court  to  cany  the  aforesaid 
decree  of  this  court  into  efEeot. 
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WrLLiAM  H.  Winder,  Plaintiff  in  error,  v.  Andrew  D. 

Caldwell. 

Where  a  scire /aeiag  was  issued  to  enforce  a  lien  upon  a  house  under  the  lien 
law  of  the  District  of  Columbia,  there  was  no  necessity  to  file  a  declara- 
tion. 

Where  the  contract  between  the  owner  and  the  builder,  (who  was  also  the 
carpenter,)  stipulated  for  a  forfeiture  per  diem  in  case  the  carpenter 
should  delay  the  work,  the  court  below  ought  to  have  allowed  evidence  of 
such  delay  to  be  given  to  the  jury  by  the  defendant,  under  a  notice  of  set- 
off, and  also  evidence  that  the  work  and  materials  found  and  provided  upon 
and  for  the  building,  were  defective  in  quality  and  character,  and  far  infe- 
rior in  value  to  what  the  contract  and  specification  called  for.^ 

A  master  builder,  undertaker,  or  contractor,  who  undertakes  by  contract  with 
the  owner  to  erect  a  building,  or  some  part  or  portion  thereof,  on  certain 
terms,  does  not  come  within  the  letter  or  spirit  of  the  act  of  Congress 
passed  March  2,  1833,  (4  Stat,  at  L.,  659,)  entitled  an  Act  to  secure  to 
mechanics  and  others,  payment  for  labor  done  and  materials  furnished  in 
the  erection  of  buildings  in  the  District  of  Columbia.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington. 

It  was  an  action  of  scire  facias^  brought  by  Caldwell 
against  Winder,  upon  a  claim  filed  under  the  act  of  Congress 
♦43*11  P^^^®^  *March  2d,  1833,  entitled  "  An  Act  to  secure 
J  to  mechanics  and  others,  payment  for  labor  done  and 
materials  furnished  in  the  erection  of  buildings  in  the  Dis- 
trict of  Columbia.*'    4  Stat,  at  Large,  659. 

Caldwell,  in  March,  1849,  filed  his  claim  in  the  clerk's 
office,  consisting  of  the  gross  sum  of  $10,500,  claimed  as  due 
under  a  special  agreement,  and  the  further  sum  of  $4,086  for 
extra  wort — the  items  of  the  extra  work  being  particularly 
mentioned  in  the  claim. 

Upon  this  claim  the  writ  of  scire  facias  issued  March  20, 
1849.  No  declaration  was  filed.  The  defendant  appeared 
and  pleaded  non  assumpnt^  upon  which  issue  was  joined. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  plaintiff  in 
the  sum  of  $4,746,  with  interest  from  9th  March,  1849. 

Upon  the  trial,  the  plaintiff  took  three  bills  of  exceptions, 
and  the  defendant,  ten.  The  substance  of  them  all  is  stated 
in  the  opinion  of  the  court. 

It  was  argued  by  Mr,  Davidge^  for  the  plaintiff  in  error, 

*  See  notes  to  Withers  v.  Greene,  9        "  Cited.    Orantland  v.  Citjf  of  Mem- 
How..  214;  Van  Bur  en  v.  Digges,  11     ;)Ai«,  12  Fed  Bep.,  288. 
Id.,  461;  Dermott  v.  Jones,  23  Id.,  220. 
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and  Mr.  Bradley  and  Mr,  Lawrence^  for  the  defendanti  in 
error. 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points. 

I.  That,  under  the  act  of  1833,  the  mechanics  and  mate- 
rial-men who  do  the  work  and  provide  the  materials  for  the 
building,  are  entitled  to  the  lien,  and  not  he  who  merely  con- 
tracts with  them  to  do  and  provide  such  work  and  materials. 

1.  Because  the  law  totidem  verbis  confines  the  lien  to  those 
"employed  in  furnishing  materials  for,  or  in  the  erecting  or 
constructing'*  the  building. 

2.  Because  the  only  debts  secured  by  the  law  are  those 
contracted  for  work  done  and  materials  furnished  for  the 
building. 

8.  Because  the  2d  clause  of  the  1st  section  of  the  act 
plainly  shows  that  a  mere  contractor  is  not  within  its  provi- 
sions. 

4.  Because  the  contractor  not  being  within  the  letter,  is 
still  less  within  the  spirit  of  the  law,  the  object  of  which 
was  to  allow  those  whose  property,  whether  work  or  mate- 
rials, had  been  advanced  upon  the  credit  of  the  buildine,  to 
follow  that  property  after  it  had  become  part  of  the  building. 
In  the  present  case,  the  work  and  materials  advanced,  or  a 
large  portion  of  them,  were  not  the  property  of  the  con- 
tractor. 

5.  Because  if  the  contractor  be  held  within  the  law,  the 
building  would  be  subjected  to  double  liens  and  double  re- 
coveries. And,  more  than  this,  a  sub-contractor,  not  advanc- 
ing either  work  or  materials,  might,  with  equal  justice,  claim 
the  lieiv^  and  the  property  would  then  be  subjected  to  triple 
liens  for  the  same  benefit. 

*6.   Because  the  mechanics  and  material-men   are,  rtAoa 
by  the  law,  expressly  authorized  to  institute  proceed-  '- 
ings  against  the  contractor,  the  basis  of  which  is,  that  they 
have  found  and  provided  the  work  and  materials  for  the 
building. 

7.  Because  the  law  contemplates  but  one  lien  for  the  same 
work  or  materials,  and  if  there  be  two  or  more,  the  satisfac- 
tion which  the  owner  is  entitled  to,  under  the  last  clause  of 
the  Ist  section  could  not  be  entered.  Act  of  1838,  (4  Stat, 
at  L.,  p.  659) ;  Penn.  Lien  Laws  of  1803,  (Pamphlet  L., 
591)  ;  of  1806,  (4  Smith's  L.,  300)  ;  and  of  1886,  (Pamphlet 
L.,  696) ;  Jones  v.  Shawhan,  4  Watts  &  S.  (Pa.),  267,  264 ; 
Hoatz  v.  Patterson^  6  Id.,  637,  639 ;  Haley  v.  Prosser,  8  Id., 
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138,  134 ;  Whitman  v.  Walker,  9  Id.,  188,  187 ;  Bolton  v. 
Johns,  5  Pa.  St.,  145,  150. 

But,  further,  the  act  of  1833  cannot  be  rerarded  as  giving 
a  lien  to  the  contractor  in  this  case,  unless  it,  an  affirmative 
statute,  without  a  repealing  clause  or  negative  words,  be  held 
to  repeal  a  former  law  passed  in  pari  materia^  and  between 
which  and  the  act  of  1888  there  is  no  necessary  repugnancy. 
The  act  of  Maryland,  passed  December  19,  1791,  provided 
as  follows : 

"X.  And  for  the  encouragement  of  master-builders  to 
undertake  the  building  and  finishing  houses  within  the  said 
city,  by  securing  to  them  a  just  and  effectual  remedy  for 
their  advances  and  earnings,  be  it  enacted,  that  for  all  sums 
due  and  owing,  on  written  contracts,  for  the  building  any 
house  in  the  said  city,  or  the  brickwork,  or  carpenters'  or 
joiners'  work  thereon,  the  undertaker  or  workmen  employed 
by  the  person  for  whose  use  the  house  shall  be  built,  shall 
have  a  lien  on  the  house  and  the  ground  on  which  the  same 
is  erected,  as  well  as  for  the  materials  found  by  him  ;  provided 
the  said  written  contract  shall  have  been  acknowledged  be- 
fore one  of  the  commissioners,  a  justice  of  the  peace,  or  an 
alderman  of  the  corporation  of  Georgetown,  and  recorded  in 
the  office  of  the  clerk  for  recording  deeds  herein  created, 
within  six  calendar  months  from  the  time  of  acknowledgment 
as  aforesaid ;  and  if,  within  two  years  after  the  last  of  the 
work  is  done,  he  proceeds  in  equity,  he  shall  have  remedy  as 
upon  a  mortgage,  or  if  he  proceeds  at  law  within  the  same 
time,  he  may  have  execution  against  the  house  and  land,  in 
whose  hands  soever  the  same  may  be ;  but  this  remedy  shall 
be  considered  as  additional  only,  nor  shall,  as  to  the  land, 
take  place  of  any  legal  encumbrance  made  prior  to  the  com- 
mencement of  such  claim."  2  Kilty's  Laws  of  Md.,  act  1791, 
ch.  45,  §  10. 

This  law  gives  a  lien  to  the  contractor  or  to  the  workmen 
employed  by  the  owner,  but  it  requires,  1.  That  there  shall 
be  a  contract  in  writing;   2.   That  such  contract  shall  be 

*4871  *^^^'^^^1®^S®^  5  ^^^  8.   Recorded  within  six  months 

J  after  acknowledgment. 

In  the  present  case  there  was  a  written  contract,  but  it  was 

neither  acknowledged  nor  recorded ;  and,  besides,  the  remedy 

adopted  is  wholly  different  from  that  given  by  the  act  of 

Is  that  law  repealed  by  the  act  of  1838  ?    It  is  not  in  any 
portion ;  or,  if  at  all,  not  so  far  as  concerns  the  right  of  the 
contractor. 
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It  is  not  repealed,  in  whole  or  in  part,  expressly  or  by  direct 
terms.    Is  it  W  necessary  implication  ? 

There  must  be,  to  repeal  by  implication,  a  positive  repug- 
nancy between  the  provisions  of  the  new  law  and  those  of  the 
old ;  and  even  then  the  old  law  is  repealed  only  pro  tanto^  to 
the  extent  of  the  repugnancy.  Wood  v.  The  United  States^ 
16  Pet.9  342,  862 ;  Daviess  et  al.  v.  Fairhaim  et  al.^  3  How., 
686,  646 ;  BedU  v.  HdU,  4  How.,  87,  63 ;  Chesapeake  ^  0.  C. 
Co.  V.  Baltimore  ^  0.  B.  B.  Co.,  4  Gill  &  J.  (Md.),  1,  152, 
168 ;  Dwarr.  on  Stat.,  678,  674,  676. 

A  later  statute,  which  is  general,  does  not  abro^te  a  for- 
mer, which  is  particular.   6  Co.,  b.  19 ;  Dwarr.  on  Stat.,  674. 

Statutes  in  pari  materia  are  to  be  taken  together  and  com- 
pared in  the  construction  of  them.  The  United  States  v. 
Freeman,  8  How.,  666 ;  Dwarr.  on  Stat.,  699. 

Statutes  are  to  be  construed  with  reference  to  the  existing 
law.  Four  thines  are  to  be  considered ;  what  was  the  law 
before  the  act ;  the  mischief  not  provided  against ;  the  remedy 
provided ;  and  the  reason  of  that  remedy.  SeydorCs  case,  3 
Co.,  7. 

The  mischief  which  required  the  passage  of  the  act  of  1833, 
was  twofold :  1.  The  law  gave  no  lien  to  mechanics  contract- 
ing with  the  undertaker  or  contractor.  2.  It  gave  no  lien 
whatever  to  the  material-man,  unless  he  was  at  the  same  time 
undertaker,  or  a  workman  contracting  directly  with  the 
owner. 

The  whole  object  of  the  law  of  1833,  was  to  supply  the 
omissions  of  the  act  of  1791.  It  was  designed  to  be  auxiliary 
merely,  and  not  to  repeal  the  provisions  of  the  existing  law. 

Certainly  no  reason  can  be  assigned  why  the  salutary  pro- 
vision of  the  act  of  1791,  requiring  a  contractor  to  enter  into 
a  written  contract,  and  have  the  same  acknowledged  and 
recorded,  was  intended  to  be  annulled. 

The  act  of  1701  is  not  obsolete,  but  has  been  recognized  as 
in  full  force.  Romans  v.  Coombe,  3  Cranch,  C.  C.,  366 — 
decided  in  1828. 

II.  The  court  below  erred  in  refusing  to  instruct  the  jury 
that  the  plaintiff  was  not  entitled  to  recover  for  the  work  and 
materials  done  and  provided  under  the  special  agreement. 

1.  Because  the  act  of  1833  is  inapplicable  to  cases  where 
work  *and  materials  are  furnished  under  a  special  rA^oo 
agreement.  Jones  v.  Shawhan,  4  Watts.  &  S.  (Pa.),  ^ 
267,  262 ;  Hoatz  v.  Patterson,  6  Id.,  687,  688 ;  Haley  v.  Pros- 
ser,  8  Id.,  133, 134 ;  Witman  v.  Walker,  9  Id.,  183, 187 ;  Barton 
y.  Johns,  6  Pa.  St.,  146, 160 ;  Act  of  1791,  ch.  46,  §  10 ;  United 
States  y.  Barney,  2  Hall's  Law  J.,  128 ;  Fx  parte  Lewis,  2 
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Gall.,  488 ;  Hostler's  case,  Yelv.,  66 ;  Bac.  Abr.  Trover,  E. ;  2 
Rol.  Abr.,  92,  Justification,  pi.  2;  Chapman  v.  Allen,  Cro.  Car., 
271 ;  Bull.  N.  P.,  45 ;  Brennan  v.  (furrint,  Sayre,  224 :  s.  c, 
cited  8  Selw.  N.  P.,  1168;  Stone  v.  Lingwood,  1  Str.,  651;  Coir 
lins  V.  Ongley,  cited  Selw.  N.  P.,  ubi  sup, ;  Stevenson  v.  Blake- 
lock,  1  Mau.  &  Sel.,  535 ;  and  see,  also,  Boyce  v.  Anderson,  2 
Pet.,  155. 

2.  Because  the  special  agreement  in  this  case  was  incon- 
sistent with  the  retention  of  a  lien.  Peyroux  et  aL  v.  Howard, 
7  Pet.,  324,  344 ;  Chase  v.  Westermore,  5  Mau.  &  Sel.,  180 ; 
Scarf e  v.  Morgan,  4  Mees.  &  W.,  270 ;  Stoddard  Woolen  Man. 
V.  Huntley,  8  N.  H.,  441 ;  Hutchins  et  al.  v.  Olcutt,  4  Vt.,  549 ; 
Bailey  v.  Adams,  14  Wend.  (N.  Y.),  201 ;  Welch  v.  Mande- 
ville,  5  Wheat.,  277. 

III.  The  court  erred  in  refusing  to  submit  to  the  jury  the 
question  whether  the  work  and  materials,  or  what  part  thereof, 
were  supplied  upon  the  credit  of  the  building.  Hills  v.  Elliott, 
16  Serg.  &  R.  (Pa.),  56 ;  Hinchman  v.  Graham,  2  Id.,  170. 

IV.  A  declaration  should  have  been  filed.  Foster  on  Scire 
Facias,  72  Law.  Lib.,  p.  350. 

V.  The  judgment  rendered  was  general  and  in  personam. 
The  proceeding  was  in  rem,  and  the  last  clause  of  the  act  of 
1833  expressly  prohibits  the  rendition  of  a  judgment  in  the 
scire  facias,  against  any  other  property  than  the  building 
against  which  the  lien  existed. 

VI.  The  court  erred  in  refusing  to  instruct  the  jury  that 
the  plaintiff  was  not  entitled  to  recover  for  the  portion  of 
work  and  materials  performed,  and  furnished  under  the  special 
agreement,  more  than  three  months  before  the  claim  was 
filed. 

VII.  The  claim,  so  far  as  it  related  to  the  special  agree- 
ment, was  not  filed  in  conformity  with  the  requirements  of 
the  law,  and  the  court  erred  in  refusing  to  instruct  the  jury 
to  that  effect.  See  the  claim,  R.  9 ;  McDonald  v.  Lindall,  3 
Rawle  (Pa.),  492. 

VIII.  The  court  erred  in  excluding  from  the  jury  evidence 
of  defects  in  the  work  and  materials  furnished  under  the 
special  agreement.  Withers  v.  Greon,  9  How.,  213 ;  Van 
Buren  v.  Digges,  11  How.,  461.  Notice  of  set-off  had  been 
given.    R.  5. 

IX.  The  court  erred  in  refusing  evidence  of  delay,  the 
demurrage  money  mentioned  in  the  agreement  being  liqui- 
dated damages,  and  not  a  penalty.  Fletcher  v.  Dyche,  2  T.  R.. 
82 ;  Hubana  v.  Grattan,  1  Ale.  &  N.,  389 ;  Crisdee  v.  Bolton, 

•a.aQT  ^  ^*^"  *'  ^"*  *^*^ '  Leighton  v.  Wales,  3  Mees.  &  W., 
*^^ J  545 ;  2  Poth.  Obi.  by  Evans,  81,  &c. ;  Noble  v.  BateSj 
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7  Cow.  (N.  Y.),  807 ;  2  Greenl.  ou  Ev.,  §  267,  268,  259,  ai  xl 
cases  cited ;  Van  Buren  v.  Digges^  11  How.,  461 ;  Tayhe  v. 
Sandiford,  7  Wheat.,  17. 

The  points  on  behalf  of  the  defendant  in  error,  were — 

First.  That  tids  act  is  not  repugnant  to  the  act  of  1791, 
but  is  remedial,  cumulative,  and  auxiliary.  That  it  was  de- 
signed to  give  a  lien  to  every  person  wno,  whether  under  a 
parol  contract,  oral  or  written,  or  a  contract  under  seal,  should 
thereafter  furnish  materials  for  or  do  work  upon  any  dwelling 
or  other  building  in  the  citv  of  Washington  during  its  erec- 
tion, for  the  owner  or  for  the  contractor. 

That  if  the  building  was  constructed  by  contract,  no  person 
who  did  work  or  furnished  materials  to  such  contractor,  could 
have  the  lien,  unless  within  thirty  days  after  being  so  em- 
ployed, he  should  give  notice  in  writing  to  the  owner,  that  he 
was  so  employed  to  work  or  furnish  materials,  and  that  he 
claimed  the  benefit  of  that  act. 

These  points  are  presented  in  the  8d,  6th,  7th,  8th,  9th, 
and  10th  exceptions. 

1.  The  first  sentence  of  the  act  of  1833,  is  in  the  most  gen- 
eral and  comprehensive  terms.     7  Barn.  &  C,  643. 

2.  The  second  sentence  expressly  contemplates  the  case  of 
a  contract,  and  provides  a  remedy  for  those  employed  by  the 
contractor. 

There  is  no  such  provision  in  any  one  of  the  laws  of  Penn- 
sylvania referred  to  by  plaintiff,  and  under  which  the  deci- 
sions of  the  courts  of  that  State  were  made. 

2.  The  act  of  1791  expressly  recognizes  and  provides  for 
two  sets  of  liens,  the  one  by  the  contractor,  the  other  by  the 
workmen.    So  does  the  act  of  1833. 

4.  The  act  of  1791  contemplated  a  statutory  mortgage ;  pro- 
vided for  the  contracts  of  a  certain  description,  viz.  those  in 
writing  acknowledged  before  a  justice,  and  recorded  in  the 
clerk's  office  within  six  months,  and  gave  a  remedy  in  equity. 

This  act  is  not  repugnant  to  that.  It  extends  the  remedy 
and  provides  a  new  one,  (not  for  those  who  have  made  their 
contracts  and  recorded  them  under  the  law  of  1791,)  but  to 
all  persons  who  have  done  work  or  furnished  materials  for  the 
building,  without  pursuing  the  remedy  given  by  that  law.  It 
provides  a  different  remedy.  It  gives  an  absolute  lien  in  all 
cases  for  two  years,  to  be  enforced  upon  a  claim  filed  by  scire 
facias  or  personal  action ;  or  if  no  claim  is  filed,  then  by  per- 
sonal action. 

The  act  of  1791  provides  a  lien  to  commence  from  r«44o 
the   date  *of  the  contract,  if  recorded  within   six  '■ 
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months.  The  act  of  1883  gives  a  lien  from  the  commence- 
ment of  the  work. 

There  is  no  repugnancy  between  them.  The  two  provisions 
may  well  stand  together,  the  latter  as  cumulative  to  the  for- 
mer.    3  How.,  645-6. 

They  are  both  affirmative  statutes,  and  such  parts  of  the 
prior  statute  as  may  be  incorporated  into  the  subsequent  one 
as  consistent  with  it,  must  be  considered  in  force.     Id.,  644-5. 

They  are  in  pari  materia;  they  must  be  taken  together  as 
if  they  were  one  law.     Id.,  564. 

A  thing  which  is  within  the  intention  of  the  makers  of  the 
statute,  is  as  much  within  the  statute  as  if  it  were  within  the 
letter.     Id.,  565. 

Here  the  intention  cannot  admit  of  dispute.  It  was  to  pro- 
tect all  who  furnished  skill,  time,  labor,  or  materials,  to  the 
erection  of  the  building,  without  regard  to  the  manner  of 
their  employment.  They  might  make  their  contract  under 
the  act  of  1791,  and  obtain  a  remedy  in  equity  under  that 
act ;  or  they  might  proceed  under  the  law  of  1833,  and  seek 
their  remedy  at  law  only.  Both  laws  require  a  recording  as 
notice.  The  law  of  1833  has  received  this  construction  from 
its  passage,  and  hundreds  of  mortgages  now  existing,  rest 
upon  it. 

Unless  it  repeals  the  act  of  1791  by  necessary  implication, 
it  may  be  merely  affirmative,  or  cumulative,  or  auxiliary.  16 
Pet.,  362-3. 

The  more  natural,  if  not  necessary  inference  is,  that  the 
legislature  intended  the  new  law  to  be  auxiliary  to  and  in  aid 
of  the  purposes  of  the  old  law,  even  when  some  of  the  cases 
provided  for  may  be  equally  within  the  reach  of  each.  Id., 
363. 

In  construing  an  act,  (and  equally  so  in  acts  in  pari  materia^ 
3  How.,  564,  2  T.  R.,  504,)  if  there  are  expressions  not  so 
large  in  one  part  as  those  used  in  another,  but  upon  a  view  of 
the  whole  act  they  can  collect  from  the  more  large  and  exten- 
sive expression  of  the  legislature,  their  intention,  it  is  the 
duty  of  the  Judges  to  give  effect  to  the  larger  expressions. 
Per  Lord  Tenterden,  7  Barn.  &  C,  643. 

A  second  law  on  the  same  subject  does  not  repeal  a  former 
one  without  a  repealing  clause,  or  negative  words,  unless  so 
clearly  repugnant  as  to  imply  a  negative.  But  if  they  be  not 
so  contrary  or  so  repugnant  that  the  last  act  expresses  or  im- 
plies a  negative  of  the  first,  then  they  may  continue  to  stand 
together.  And  if  such  be  the  case  here,  a  mortgage  of  city 
property,  recorded  in  conformity  with  eithey  l^w,  would  be 
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valid.  Many  cases  of  this  kind,  very  analogous,  are  cited  in 
Foster* 9  case^  11  Co.,  68,  64 ;  4  How.,  68. 

We  contend  that  both  acts  are  in  force,  and  the  parties  may 
*proceed  under  either.     But  if  the  act  of  1888  repeals  r^tAAi 
the  act  of  1891,  we  contend  further  that  its  provisions  ^ 
clearly  embrace  written  contracts  for  construction. 

Second.  If  the  contractor  or  person  who  had  done  work  or 
furnished  materials  for  the  owner,  files  his  claim  in  the  clerk^s 
office,  as  provided  by  the  act  of  1888,  within  three  months 
after  the  last  work  is  done  by  him,  under  the  same  written 
contract,  or  under  an  implied  contract,  during  the  progress 
of  the  work,  that  claim  will  relate  back  to  the  commencement 
of  the  building  and  cover  the  work  and  materials  mentioned 
in  it  and  used  in  the  erection  of  the  building.  4th  and  5th 
exceptions. 

1.  The  language  of  the  act  is  explicit.     "Every 

building  hereafter  constructed  and  erected,  &c.,  shall  be  sub- 
ject to  the  payment  of  the  debts  contracted  for,  or  by  reason 
of  any  work  or  materials  found  and  provided  by  any  person 
or  persons,  &c.,  employed  in  furnishing  the  materials  for,  or 
in  the  erecting  and  constructing  such  house  or  other  building, 
before  any  other  lien  which  originated  suisequent  to  the  com- 
mencement  of  such  other  house  or  building,  &c. :  Provided, 
That  no  such  debt,  &c.,  shall  remain  a  lien  on  such  house  or 
other  building,  longer  than  two  years  froih  the  commencement 
of  the  building  thereof,  unless,  &c.,  a  claim  be  filed  within 
three  months  after  performing  the  work  or  furnishing  the 
materials." 

It  could  not  have  been  designed  by  the  legislature  to  deprive 
a  lumber-merchant  of  his  lien,  if  there  was  an  understanding 
between  himself  and  the  owner  that  he  should  furnish  the 
lumber  for  the  building  from  time  to  time,  as  it  should  be  re- 
quired, and  it  should  occur,  in  the  course  of  the  erection  of 
the  building,  that  more  than  three  months  should  elapse  be- 
tween filing  one  order  and  the  giving  of  a  new  one. 

2.  If  the  work  is  done  by  contract,  and  there  is  an  express 
or  tacit  understanding  between  the  parties  that  alterations 
may  be  required  by  the  owner  and  executed  by  the  contractor 
during  the  progress  of  the  work,  it  would  be  in  direct  viola- 
tion of  the  spirit  of  the  law,  and  the  obvious  intent  of  the 
legislature  to  deprive  the  contractor  of  his  lien,  unless  he 
from  time  to  time,  and  every  three  months  recorded  his 
claim. 

8.  The  language  of  the  act  is,  within  three  months  after 
performing  the  work  oi  furnishing  the  materials.  This  means, 
by  the  force  of  the  terms,  after  performing  the  last  work  or 
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furnishing  the  last  materials  used  in  the  progress  of  the  build- 
ing ;  not  that  he  shall  record  his  claims  toties  qtioties  three 
months  shall  elapse.  This  would  be  requiring  the  party  to 
accumulate  costs,  the  thing  the  legislature  designed  to  avoid, 
and  to  do  a  vain  thing,  wmch  the  law  never  requires. 

4.  Much  more  will  this  construction  apply  to  a  contract, 
4421  *®  ^^  *this  case,  for  the  work  and  materials  for  a  build- 
-l  ing  which  contemplated  eighteen  months  in  its  con- 
struction. 

As  to  the  pleadings. 

1.  No  declaration  is  required  on  the  appearance  of  the 
defendant  to  a  scire  facias  under  this  act.  In  Blake  v.  Dode- 
mead  et  uz.  (2  Str.,  775),  it  is  said  there  is  no  such  thing  as  a 
declaration  on  a  scire  facias^  the  plea  is  to  the  writ,  and  narrct- 
tio  and  breve  in  this  case  are  the  same. 

Vaughn  v.  Ftoyd^  1  Sid.,  406.  The  scire  facias  disclosed 
the  facts  on  which  it  was  founded,  and  required  an  answer 
from  the  defendant ;  it  was  said  to  be  in  the  nature  of  a  dec- 
laration. 

Bank  of  Scotland  v.  Fenvnck^  1  Exch.,  796  (per  Rolfe). 
The  declaration,  in  fact,  sets  out  the  writ,  and  is  in  the  same 
form  as  the  writ. 

Nunn  V.  Claxton^  S  Exch.,  715.  Although  called  a  decla- 
ration, it  is  ^^  merely  a  mode  of  entering  the  writ  on  the 
record." 

See,  also.  Herd  v.  Brustowe^  Cro.  Eliz.,  177 ;  Tidd,  Prac, 
8th  ed.,  1140. 

2.  The  nature  of  the  relief  intended,  the  object  of  the  leg- 
islature to  give  a  mortgage,  and  the  writ  being  provided  as 
notice  of  the  action,  the  court  may  well,  as  the  Circuit  Court 
has  heretofore,  consider  it  as  setting  forth  the  facts  on  which 
it  is  founded,  a  narrative  in  the  nature  of  a  declaration,  make 
it  part  of  the  record,  and  require  the  defendant  to  plead  to  it. 
The  statute  itself,  in  the  second  section,  would  seem  to  con- 
template the  same  thing. 

Second,  as  to  the  form  of  the  judgment. 

The  writ  is  not  to  show  cause  why  execution  should  r.ot 
issue  against  the  property  mentioned  in  it,  but  to  show  cause 
why  the  court  ought  not  to  render  judgment  for  the  sum  de- 
manded upon  the  record  aforesaid. 

This  is  the  conclusion  of  the  declaration. 

The  judgment  is  responsive.  It  must  be  the  same  after 
the  pleading  "as  in  personal  actions  for  the  recovery  of 
debts." 

The  judgment,  then,  is  right.  But  the  record  being  in  the 
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same  court,  the  statute  regulates  the  form  and  extent  of  the 
execution  which  may  issue  on  that  judgment. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

Caldwell,  who  was  plaintiff  below,  entered  into  a  contract 
with  Winder,  '^  to  furnish  all  the  materials  and  do  all  the  car- 
penter work  required  to  a  certain  house  to  be  erected  in  the 
city  of  Washington,"  for  the  sum  of  ten  thousand  dollars. 
After  the  house  was  finished,  the  contractor  filed  a  lien 
against  the  building,  claiming  this  sum,  together  with  sundry 
charges  for  extra  work.  A  icirefacia9  was  issued  to  enforce 
this  claim,  and  *a  trial  had,  in  the  course  of  which,  r^^^o 
numerous  bills  of  exception  were  sealed  by  the  court  ^ 
at  the  defendant's  instance,  which  form  the  subjects  for  our 
consideration  in  this  case. 

1.  The  want  of  a  declaration,  though  not  the  subject  of 
exception  below,  has  been  urged  here  as  an  error.  But  we 
think  this  objection  is  without  foundation. 

A  icire  facias  is  a  judicial  writ  used  to  enforce  the  execu- 
tion of  some  matter  of  record  on  which  it  is  usually  founded ; 
but  though  a  judicial  writ,  or  writ  of  execution,  it  is  so  far 
an  original  that  the  defendant  may  plead  to  it.  As  it 
discloses  the  facts  on  which  it  is  founded,  and  requires  an 
answer  from  the  defendant,  it  is  in  the  nature  of  a  declara- 
tion, and  the  plea  is  properly  to  the  writ.  In  the  present 
case,  the  bill  of  particulars  of  the  plaintiffs  claim  is  filed  of 
record  under  the  statute  which  gives  this  remedy,  and  it  is 
recited  in  the  writ  and  thereby  made  part  of  it,  so  that  any 
further  pleading  on  his  part,  to  set  forth  the  nature  of  his 
demand,  would  be  wholly  superfluous. 

2.  In  the  written  contract  between  the  parties,  given  in 
evidence  on  the  trial,  it  is  stipulated  that  "  the  work  is  to  be 
promptly  executed,  so  that  no  delay  shall  be  occasioned  to  the 
builder  by  having  to  wait  for  the  carpenter's  work  '* ;  and 
also,  "  that  in  any  and  every  case  in  which  the  carpenter  shall 
occasion  delay  to  the  building,  the  sum  of  twenty-five  dollars 
per  day  shall  be  deducted  for  each  and  every  da)*^  so  delayed, 
from  the  amount  to  be  paid  by  this  contract." 

The  defendant,  under  a  notice  of  set-off,  offered  to  prove 
"  that  in  consequence  of  the  plaintiff's  not  being  ready  to  put 
up  his  work  according  to  said  contract,  delay  was  occasioned 
by  him  in  the  construction  of  the  building  of  not  less  than 
three  weeks"  ;  and  also,  "  that  the  work  and  materials  found 
and  provided  upon  and  for  the  said  building,  were  defective 
in  quality  and  character,  and  far  inferior  in  value  to  what 
said  contract  and  specification  called  for." 
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The  refusal  of  the  court  to  permit  such  evidence  to  go  to 
the  jury,  is  the  subject  of  the  nrst  two  bills  of  exception. 

The  statute  which  authorizes  this  proceeding,  gives  the 
defendant  liberty  ^^  to  plead  and  make  such  defence  as  in 
personal  actions  for  the  recovery  of  debts.''  Had  the  plain- 
tiff below  brought  his  action  of  assumpsit  on  the  contract, 
the  right  to  maae  this  defence  cannot  now  be  doubted.  For, 
although  it  is  true,  as  a  general  rule,  that  unliquidated  dama- 
ges cannot  be  the  subject  of  set-off,  yet  it  is  well  settled  that 
a  total  or  partial  failure  of  consideration,  acts  of  nonfeasance 
or  misfeasance,  immediately  connected  with  the  cause  of 
action,  or  any  equitable  defence  arising  out  of  the  same  trans- 
action, may  be  ^ven  in  evidence  in  mitigation  of  damages,  or 
♦4441  recouped ;  not  strictly  *by  the  way  of  defalcation  or  set- 
-i  off,  but  for  the  purpose  of  defeating  the  plaintiff's  action 
in  whole  or  in  part,  and  to  avoid  circuity  of  action.  Without 
noticing  the  numerous  cases  on  this  subject,  it  is  sufficient  to 
say  that  the  cases  of  Withers  v.  Oreen^  (9  How.,  214,)  and 
Van  Buren  v.  Digges^  (11  How.,  461,)  decided  in  this  court, 
are  conclusive  of  the  question.^  The  court  below,  therefore, 
erred  in  the  rejection  of  the  testimony  offered. 

3.  The  remaining  bills  of  exception  involve,  in  fact,  but 
one  prominent  and  important  question,  and  the  decision  of  it 
will  dispose  of  this  case. 

The  right  to  file  a  ^^  mechanic's  lien,"  as  it  is  usually 
denominated,  is  claimed  by  the  plaintiff,  under  the  act  of 
Congress  of  March  2d,  1833,  entitled,  ^^  An  act  to  secure  to 
mechanics  and  others,  payment  for  labor  done  and  materials 
furnished,  in  the  erection  of  buildings  in  the  District  of 
Columbia."  The  first  section  of  this  act  defines  the  persons 
who  shall  be  entitled  to  this  peculiar  security  and  remedy,  as 
follows : 

"  All  and  every  dwelling-house,  or  other  building,  hereafter 
constructed  and  erected  within  the  city  of  Washington,  in 
the  town  of  Alexandria,  or  in  Georgetown,  in  the  District  of 
Columbia,  shall  be  subject  to  the  payment  of  the  debts  con- 
tracted for,  or  by  reason  of  any  work  done,  or  materials 
found  and  provided  by  any  brickmaker,  bricklayer,  stone- 
cutter, mason,  lime-merchant,  carpenter,  painter  and  glazier, 
ironmonger,  blacksmith,  plasterer  and  lumber-merchant,  or 
any  other  person  or  persons  employed  in  furnishing  materials 
for,  or  in  erecting  and  constructing  such  house  or  other 
building,  before  any  other  lien  which  originated  subsequent 
to  the  commencement  of  such  house,  or  other  building.    But 

1  See  notes  to  the  cases  cited. 

474 


DECEMBER  TERM,   1852.  44A 

Winder  v.  Caldweil. 

if  such  dwelling-house  or  other  building,  or  any  portion 
thereof,  shall  have  been  constructed  under  contract,  or  con- 
tracts, entered  into  by  the  owner  thereof,  or  his  or  her  agent, 
with  any  person  or  persons,  no  pei*son  who  may  have  done 
work  for  such  contractor  or  contractors,  or  furnished  materi- 
als to  him,  or  on  his  order  or  authority,  shall  have  or  possess 
any  lien  on  said  house  or  other  building,  for  work  done,  or 
materials  so  furnished,  unless  the  person  or  persons  employed 
by  such  contractor  to  do  work  on,  or  furnish  materials  for, 
such  building,  shall,  within  thirty  days  after  being  so  em- 
ployed, give  notice  in  writing  to  the  owner  or  owners  of 
such  building,  or  to  his  or  to  their  agent,  that  he  or  they  are 
so  employed  to  work  or  to  furnish  materials,  and  that  they 
claim  the  benefit  of  the  lien  granted  by  this  act." 

Does  a  master-builder,  undertaker,  or  contractor,  who  un- 
dertakes, by  contract  with  the  owner,  to  erect  a  building,  or 
some  part  or  portion  thereof,  on  certain  terms,  come  within 
the  letter  or  spirit  of  this  act,  or  within  any  of  the  classes 
enumerated,  as  *entitled  to  this  special  remedy  ?  Such  r^tAAi^ 
persons  have  an  opportunity,  and  are  capable  of  ob-  ^ 
taining  their  own  securities.  They  do  not  labor  as  mechan- 
ics, but  superintend  work  done  by  others.  They  are  not 
tradesmen  in  lumber,  or  other  materials  for  building,  but 
employ  others  to  furnish  mateiials.  If  such  contractor 
should  by  accident  be  a  carpenter,  or  an  owner  or  vendor  of 
lumber,  yet  he  deals  not  with  the  owner  in  this  capacity,  but 
as  an  undertaker,  who  has  covenanted  for  his  own  securities. 

The  title  to  this  act  shows  its  policy  and  intention.  It  is 
to  secure,  to  ''  mechanics  and  others,  payment  for  labor  done 
and  materials  found  " ;  and  the  persons  enumerated  in  the 
first  section  are,  plainly,  those  mechanics  and  tradesmen 
whose  personal  labor  or  property  have  been  incorporated 
into  the  building,  and  not  the  agents,  supervisors,  under- 
takers, or  contractors,  who  employed  them.  The  act  con- 
templates two  conditions,  under  which  such  labor  and  mate- 
rials may  have  been  furnished:  First,  en  the  order  of  the 
owner,  who  may  act  without  the  intervention  of  any  mid- 
dleman, and  thus  become  indebted  directly  to  his  mechanics 
and  tradesmen.  Or,  secondly,  when  they  have  been  fur- 
nished on  the  order  of  a  contractor  or  undertaker.  In  such 
cases,  the  mechanic,  or  material-man,  if  he  intends  to  look  to 
the  credit  of  the  building,  and  not  to  that  of  the  contractor 
with  whom  he  deals,  must  give  notice  to  the  owner  of  the 
building,  within  thirty  days,  of  his  intention  to  claim  this 
security.  The  contractor,  though  mentioned  in  the  act,  is 
not  enumerated  among  those  entitled  to  its  benefit.    The 
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aim  and  policy  of  this  act  is  also  obvious.  Experience  has 
shown  that  mechanics  and  tradesmen,  who  furnish  labor  and 
materials  for  the  construction  of  buildings,  are  often  de- 
frauded by  insolvent  owners  and  dishonest  contractors. 
Many  build  houses  on  speculation,  and  after  the  labor  of 
the  mechanic  and  the  materials  are  incorporated  into  them, 
the  owner  becomes  insolvent,  and  sells  the  buildings,  or 
encumbers  them  with  liens;  and  thus,  one  portion  of  his 
creditors  are  paid  at  the  expense  of  the  labor  and  property 
of  others.  Or,  the  solvent  owner,  who  builds  by  the  agency 
of  a  contractor  or  middleman,  pays  his  price  and  receives  his 
building,  without  troubling  himself  to  inquire  what  has  been 
the  fate  of  those  whose  laoor  or  means  have  constructed  it. 
These  evils  required  a  remedy,  and  such  a  one  as  is  g^ven  by 
this  act.  Its  object  is,  not  to  secure  contractors,  who  can 
take  care  of  themselves,  but  those  who  may  suffer  loss  by 
confiding  in  them.  It  is  not  the  merit  of  the  contractor, 
that  gave  rise  to  the  S3rstem,  but  the  protection  of  those  who 
might  be  wronged  by  him,  if  the  owner  were  not  compelled 
thus  to  take  care  of  their  interests  before  he  pays  away  the 
♦4461  P"^  'stipulated.  But  the  contractor  is  neither  within 
J  the  letter  nor  the  spirit  of  the  act. 

A  question  has  been  made  in  the  argument,  whether  the 
act  of  Maryland,  of  19th  of  December,  1791,  formerly  in 
force  in  this  district,  is  supplied  or  repealed,  by  the  act  of 
Congress  now  under  consideration.  But  as  the  proceedings 
ill  this  case  are  not  within  or  under  the  act  of  Maryland,  the 
question  is  not  before  us  for  decision.  The  plaintiff  clainis 
his  right  to  support  this  proceeding,  under  the  act  of  Congress 
alone,  and  if  that  fails  him,  his  only  resource  is  to  his  action 
on  his  contract.  That  he  has  mistsJ^en  his  remedy,  the  court 
entertain  no  doubt. 

If  precedent  were  needed  to  justify  this  construction  of 
the  act  of  Congress,  it  may  be  found  in  the  reports  of  the 
Supreme  Court  of  Pennsylvania,  where  similar  legislation  has 
always  received  the  same  construction.  See  Jone%  v.  Shawhan^ 
4  Watts  &  S.  (Pa.),  257 ;  Hoatz  v.  Patterson,  6  Id.,  537,  &c. 

4.  It  is  unnecessary  to  notice  particularly  the  exception  to 
the  form  of  the  judgment.  It  is  certainly  not  in  the  form  re- 
quired by  the  act ;  and  although  the  act  may  be  construed  to 
prescribe  the  effect  rather  than  the  form  of  the  judgment, 
there  is  no  reason  why  the  form  should  differ  from  the  effect ; 
or  that,  in  words,  it  should  give  the  plaintiff  any  thing  more 
than  the  law  gives  him,  viz.  execution  of  the  property  de- 
scribed in  the  scire  faeicu. 
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The  judgment  of  the  Circuit  Court  is,  therefore,  reyoirsed, 
and  venire  de  novo  awarded. 


ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  now  here  ordered  and  adjudged,  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby,  reversed,  with  costs,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  award  a  venire  facias  de  novo. 
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Ths  Salhon  Falls  MANUFACTtrRiKG  Compaky,  Plaiktiff 
IN  ERROR,  v.  William  W.  Goddard. 

The  statute  of  frauds  in  Massachusetts  is  substantially  the  same  as  that  of 
29  Car.  2,  and  declares  that  no  contract  for  the  sale  of  goods,  &c.,  shall  be 
▼alid,  &c.,  *''  unless  some  note  or  memorandum  in  writing  of  the  bar-  r^^^y 
gain,  be  made,  and  signed  by  the  party  to  be  charged  thereby,  or  by  ^ 
some  person  thereunto  by  him  lawfully  authorized." 

The  following  memorandum,  viz. :  "  Sept.  19,  W.  W.  Goddard,  12  mos.  300 
bales  S.  F.  drills,  1\ ;  190  cases  blue  do.  8}.  Credit  to  commerce  when  ship 
sails ;  not  after  December  Ist,  delivered  free  of  charge  for  truckage.  The 
blues,  if  color  satisfactory  to  purchasers.  R.  M.  M.  W.  W.  G." — is  suf- 
ficient to  take  the  case  out  of  the  statute.^ 

If  the  terms  are  technical  or  equirocal  on  the  face  of  the  instrument,  or 
made  so  by  reference  to  extraneous  circumstances,  parol  evidence  of  the 
usage  and  practice  in  the  trade,  is  admissible  to  explain  the  meaning.^ 

^  The  form  of  the  memorandum  of  cash.    Plates  to  be  10  to  16  inches 

the  bargain  is  not  material;  but  it  wide  and  9  ft  to  11  long.    This  offer 

must  state  the  contract  with  reason-  good   till    2    o'clock  Sept.  11,  1862. 

able  certainty,  so  that  the  substance  J  H  F.  J  B  R."    Held^  sufficient  within 

of  it  can  be  understood  from  the  writ-  the  statute  of  frauds  to  charge  J  H  F. 

ing  itself,  without  having  recourse  to  after  it  was  orally  assented  to  by  S  K 

parol  proof.    Bailey  v.  Ogdeiiy  3  Johns.  &  Co.,  or  if  J  U  F  signed  in  behalf  of 

(N.  Y.K  399 ;  Abed  v.  RadcHff,  13  Id.,  a  firm,  to  charge  such  firm. 

297 ;  bodge  v.  Lean,  Id.,  508 ;  Park-  For  a  review  of  the  English  cases 

hurst  y.  Van  Cortlandt,  1  Johns.  (N.  Y.)  construing  the  statute  of  frauds,  see 

Ch.,  274.     In  lUid  v.  Kenworthy,  26  Weightman  v.  Caldwell,  4  Wheat.,  89, 

Kan.,  701,  a  paper  somewhat  similar  note  (a). 

in  character  to  the  one  recited  in  the  ^  Evidence  of  custom  or  usage  is 
syllabus,  was  held  insufficient.  In  properly  received  to  ascertain  and  ex- 
«San6om  v.  Flagler,  9  Allen  (Mass.),  plain  the  meaning  and  intention  of  the 
474,  the  memorandum  was :  "  will  de-  parties  to  a  contract,  whether  written 
liver  S  R  &  Co.  best  refined  iron  60  or  parol,  the  meaning  of  which  can- 
tons within  90  days,  at  5  ct  p  lb  4  off  not  be  ascertained  without  the  aid  of 
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It  was  competent  also  to  refer  to  the  bill  of  parcels  delirered  for  the  purpose 
of  explanation.  It  was  made  out  and  delivered  by  the  seller,  in  the  course 
of  the  fulfilment  of  the  contract,  acquiesced  in  by  the  buyer,  and  the 
goods  ordered  to  be  delirered  after  it  was  received.* 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Massachu- 
setts. 

The  facts  are  set  forth  in  the  opinion  of  the  court,  and  also 
the  rulings  of  the  Circuit  Court.  The  bill  of  exceptions  ex- 
tended over  thirty  pages  of  the  printed  record. 

It  was  argued  by  Mr.  Goodrich^  for  the  plaintiff  in  error, 
and  by  Mr.  Johnson  and  Mr.  Davi$^  with  whom  was  Mr. 
ChoaUj  for  the  defendant  in  error. 

The  points  made  by  the  counsel  for  the  plaintiff  in  error, 
were  the  following : 

I.  The  evidence  before  the  jury  was  competent  and  suffi- 
cient to  authorize  them  to  find  that  the  bill  of  parcels  had 
been  adopted,  recognized,  and  acted  upon  by  the  defendant, 
as  the  contract  between  himself  and  the  plaintiffs. 

II.  The  bill  of  parcels  constitutes  a  contract  known  as  a 
bargain  and  sale,  by  force  of  which  the  title  to  the  property 
passed,  without  delivery,  without  payment  of  the  price.  It 
purports  on  its  face  a  sale  in  presenti. 

III.  The  paper  signed  by  the  defendant,  dated  19th  Sep- 
tember, (Record,  p.  11,)  is  a  sufficient  compliance  with  the 
statute  of  frauds,  and  the  first  position  taken,  and  the  first 
instruction  asked  in  the  court  below,  should  have  been  sus- 
tained. 

Addison  on  Contracts,  80.  "  It  is  not  necessary  that  all 
the  particulars  of  the  contract  should  appear  upon  the  face  of 
the  written  memorandum.  Any  note,  acknowledging  the 
fact  of  the  sale,  mentioning  the  name  of  the  vendor  and  the 

such  extrinsic  evidence.  Such  evi-  16  Wall.,  673 ;  Williams  v.  BobinwHy 
dence  is  admitted  on  the  theory  that  73  Me.,  186 ;  s.  c,  40  Am.  Rep.,  352. 
the  parties  knew  of  the  existence  of  Where,  in  a  memorandum  of  sale, 
the  custom  or  usage,  and  contracted  it  was  stated  that  the  sale  was  made 
in  reference  to  it.  [Barnard  v.  Kel-  on  the  "usual  terms" — Held,  that 
ioffg,  10  Wall.,  383 ;  1  Smith  Lead.  Cas.  oral  evidence  was  competent  to  show 
(7th  ed.),  p.  386.]  Robinson  v.  United  what  the  "usual  terms"  were.  Law- 
States,  13  Wall.,  363.  8.  P.  Older^  rence  v.  Gallagher,  73  N.  Y.,  616. 
shaw  V.  KnowleSf  4  Bradw.  (111.),  63.  "  Dodbtbd.  Grafton  v.  Cummings, 
But  where  the  terms  used  in  a  con-  0  Otto,  111.  Cztbd.  Beckwitk  t.  To/* 
tract  are  neither  technical  or  amhigu-  hot,  6  Otto,  292 ;  Jenkins  t.  Harrison, 
ous,  parol  evidence  of  custom  is  inad-  66  Ala.,  360;  WUU  v.  Bose,  77  Ind., 
missible.     Partridge  v.  Insurance  Co,,  13. 
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thing  sold,  and  signed  by  the  purchaser  or  his  agent,  will  take 
the  case  out  of  the  statute." 

Penniman  v.  ffartshom^  IS  Mass.,  87 ;  Ugertan  v.  Matthews^ 
6  East,  307,  as  to  the  description  of  the  goods  being  suffi- 
ciently certain. 

Even  if  it  should  be  considered  essential  that  the  particular 
*bales  and  cases  should  be  selected,  this  was  done,  and  f^aaq 
thereupon  the  writing  attached.  See  Record,  p.  18,  ^ 
letters.  The  first  letter  set  apart  No.  8180  to  8679.  The  100 
cases  blue  drills  were  set  apart  at  the  counting  room  of  Mason 
&  Lawrence,  on  11th  October. 

The  second  letter  called  for  No.  8480  to  8679—200  bales, 
thus  leaving  set  apart,  800  bales  from  No.  8180  to  8479. 

In  considering  this  position  and  instruction,  the  plaintiffs 
relied  upon  their  usage,  to  require  notes  upon  all  sales  made 
upon  credit,  which  was  known  to  Goddard. 

This  usage  was  competent,  as  constituting  a  part  of  the 
contract,  as  one  of  the  incidents  of  the  credit  which  was 
given. 

Sutton  V.  Warren^  1  Mees.  &  W.,  466  ;  Grant  v.  Maddox^ 
16  Id.,  737 ;  Syer%  v.  Jonas,  2  Wels.  Hurls.  &  G.,  Ill,  In 
an  action  for  the  price  of  tobacco  sold,  evidence  is  admissible 
to  show  that  by  the  established  usage  of  the  tobacco  trade, 
all  sales  are  by  sample,  although  not  so  expressed  in  the 
bought  and  sold  notes.  Tibbets  v.  Sumner,  19  Pick.  (Mass.), 
166. 

The  contract  is  certain  as  to  the  parties,  as  to  the  number 
of  bales,  the  price  per  yard,  so  that  the  amount  of  the  pur- 
chase may  be  computed. 

It  is  well  established  that  a  signature,  by  initials,  is  good ; 
but  the  fact,  whose  initials  they  are,  must  be  settled  by  the 
jury,  upon  proof.  So,  also,  it  is  submitted,  that  it  is  the  prov- 
ince of  the  jury  to  determine  the  character  in  which  the 
parties  signed.  It  was  for  them  to  say  whether  Goddard,  by 
signing  his  initials  and  writing  underneath  the  provision  as 
to  credit,  and  that  the  contract  as  to  the  blues  might  be 
abandoned,  if  color  not  satisfactory  to  the  purchaser,  is  or  is 
not  sufficient,  and  was  designed  by  the  defendant  to  desig- 
nate himself  as  the  purchaser.  That  he  did  so  design,  is 
apparent,  also,  from  the  fact  that  his  name  is  written  at  the 
top  of  the  paper,  prior  to  that  of  any  other  peraon. 

In  determining  this  question,  it  is  competent  for  the  jury 
to  look  at  the  situation  of  the  parties  and  of  the  property,  in 
aid  and  in  explanation  of  the  paper,  for  the  purpose  of 
attaching  or  locating  the  paper. 

Whether  a  party  signed  as  a  witness,  or  as  a  party,  is  often 
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determined  from  the  location  of  his  signature  upon  the 
paper. 

HigginB  v.  Senior^  8  Mees.  &  W.,  844.  It  may  be  shown 
that  a  party,  whose  name  does  not  appear  upon  the  paper,  is 
bound  as  a  contracting  party,  where  an  agent  signs  his  own 
name  instead  of  that  of  the  principal. 

Why  not  show,  upon  the  same  principle,  or  infer  from  the 
paper,  the  character  and  purpose  in  and  for  which  a  party 
signs? 

The  provision  in  this  paper,  that  the  goods  are  to  be  de- 
M4Q1  ^^^^^^^  *free  of  truckage,  does  not  prevent  the  passing 
J  of  the  property,  without  and  before  delivery — and 
without  payment. 

Pkillimore  v.  Barry ^  1  Campb.,  613.  "  If  goods  are  sold  to 
be  paid  for  in  thirty  days,  and  if  not  carried  away  at  the  end 
of  that  time,  warehouse  rent  to  be  paid — the  property  of  the 
goods  vests  absolutely  in  the  purchaser,  and  they  remain  at 
his  risk  from  the  moment  of  the  sale." 

King  v.  Meredith^  2  Carapb.,  639.  *'  The  fact  that  the  car- 
rier is  to  be  paid  by  the  vendor,  will  not  defeat  the  vesting  of 
the  property." 

WackerbiUh  v.  Masson^  8  Campb.,  270.  '*  Where,  in  a  con- 
tract for  the  sale  of  sugar,  there  is  the  following  term,  *  free 
on  board  a  foreign  ship,'  the  seller  is  not  bound  to  deliver  it 
into  the  hands  of  the  purchaser,  but  only  to  put  it  on  board 
a  foreign  ship,  which  it  is  the  duty  of  the  purchaser  to 
name." 

IV.  The  following  instructions,  asked  for  by  the  plaintiff 
below,  and  refused,  ought  to  have  been  given  by  the  court  to 
the  jury. 

Instruction  third,  asked  by  the  plaintiffs.  That  if  the  jury 
are  satisfied  that  Mason  &  Lawrence  were  the  general  agents 
and  factors  of  the  plaintiffs ;  that  the  memorandum  of  Sep- 
tember 19, 1850,  was  executed  by  the  parties  whose  initials 
are  affixed,  and  was  delivered  by  defendant  to  them ;  and 
that  the  invoice  or  bill  of  parcels,  dated  80th  of  September, 
1850,  was  delivered  by  Mason  &  Lawrence  to  defendant,  in 
furtherance  of  said  contract,  as  containing  a  particular  speci- 
fication and  enumeration  of  the  bales  and  cases  mentioned  in 
the  memorandum,  or  contract  of  September  19th,  and  was 
received  and  retained  by  him  as  a  true  invoice,  or  bill  of  par- 
cels, they  are  to  be  taken  as  parts  of  one  contract,  and 
together  constitute  a  memorandum  or  contract  in  writing, 
binding  upon  both  parties,  and  not  void  within  the  statute  of 
frauds. 

Eighth  instruction  asked.  If  the  jury  are  satisfied  that  the 
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two  papers  exhibited  by  the  plaintiffs,  severally  dated  Sep- 
tember 19,  and  September  30, 1850,  relate  to  the  same  traus- 
actions  and  things,  and  manifestly  relate  to  the  same  contract 
and  transaction,  they  are  to  be  construed  together,  and  so 
taken,  constitute  a  sufficient  written  note  or  memorandum  of 
the  contract,  within  the  statute  of  frauds. 

Whether  the  two  papers,  the  one  dated  the  19th,  the  other 
the  30th  of  September,  constituted  the  contract  of  the  parties 
as  finally  settled,  is  a  question  of  fact,  exclusively  for  the 
determination  of  the  jury — the  construction  of  the  papers  is 
partly  a  matter  of  fact,  and  partly  matter  of  law. 

Addison   on   Contracts,  80,  81.     "The  contract  may  be 
authenticated  and  established  through  the  medium  of  letters 
and  'separate  writings,  provided  they  refer  to  each  r»4CQ 
other,  and  to  the  same  person  and  things,  and  mani-  '- 
festly  relate  to  the  same  contract  and  transaction.*' 

Jackton  v.  Lowe^  1  Bing.,  9.  This  case  recognizes  the  posi- 
tion that  two  papers  may  be  regarded  from  the  same  context 
and  subject-matter  of  the  papers,  as  referring  to  the  same 
contract.  It  also  recognizes  the  cases  cited  as  to  bills  of 
parcels.     See  also  Smith's  Mer.  Law,  407. 

Dohell  V.  Hutchinscni^  5  Nev.  &  M.,  251.  "And  where, 
upon  such  contract,  (a  paper  signed  only  by  the  purchaser,) 
it  does  not  appear  upon  the  face  of  it,  or  by  reference,  of 
whom  the  property  is  purchased,  letters,  written  by  persons 
in  the  character  of  vendors,  may  be  connected  vrith  the  con- 
tract, for  the  purpose  of  supplying  this  defect." 

V.  The  evidence  before  the  jury  was  competent  and  suffi- 
cient to  authorize  the  jury  to  find  a  delivery  and  acceptance, 
to  and  by  the  defendant. 

VI.  The  defendant  is  estopped  to  set  up  the  statute,  or  to 
say  that  no  delivery  and  acceptance  has  been  made. 

The  points  made  by  the  counsel  for  the  defendant  in  error, 
were  the  following. 

I.  The  memorandum  in  this  case  is  insufficient  to  satisfy 
the  requirements  of  the  statute  of  frauds. 

"  No  contract  for  the  sale  of  any  goods,  wares,  or  merchan- 
dise, for  the  price  of  fifty  dollars  or  more,  shall  be  good  and 
valid,  unless  the  purchaser  shall  accept  and  receive  part  of 
the  goods  so  sold,  or  shall  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  or  unless  some  note  or  mem- 
orandum in  writing  of  the  bargain  be  made  and  signed  by  the 
party  to  be  charged  thereby,  or  by  some  person  thereunto 
by  him  fully  authorized."  Rev.  Stat,  of  Mass.,  ch.  74,  §  8, 
p.  473. 
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1.  The  memorandum  of  September  19,  is  insufficient,  since 
it  cannot  be  understood  without  reference  to  parol  evidence. 

a.  It  does  not  clearly  set  out  or  evidence  that  a  sale  has 
been  made,  or  whether  a  contract  for  a  future  sale  has  been 
made,  or  only  proposals  offered,  leading  to  a  sale  not  yet 
agreed  on. 

i.  It  does  not  ascertain  who  is  vendor  and  who  is  vendee. 
Addison  on  Contracts,  80 ;  Bailey  v.  Ogden^  8  Johns.  (N.  Y.), 
399  ;  Smith's  Mer.  Law,  461. 

c.  The  price  is  uncertain.  Addison,  80;  Smith's  Mer. 
Law,  451,  and  the  cases  in  his  note ;  5  Barn.  &  C,  588 ;  2  Id., 
627 ;  1  Bos.  &  P.,  252 ;  Laythrop  v.  Bryant,  2  Bing.,  N.  C. ; 
10  Bing.,  217,  227,  883,  482. 

d.  The  time  of  commencement  of  credit  is  uncertain ;  what 
ship,  and  what  December,  are  uncertain. 

e.  The  name  of  the  plaintiff  is  not  on  the  contract;  nor  the 
♦4^11  *"^"^®  ^^^  initials  of  any  person  then  his  agent.    R. 

•J  M.  M.  are  not  the  initials  of  any  person  then  an  agent 
of  the  plaintiff.  Mason  and  Lawrence  were  the  agents,  and, 
to  avail  the  plaintiff,  he  must  produce  a  written  contract, 
containing  his  name  or  their  names.  Higgins  v.  Senior,  8 
Mees.  &  W.,  844;  Shaw  et  ah  v.  Phinney,  18  Mete.  (Mass.), 
456. 

To  the  various  insufficiencies  aforesaid,  and  to  the  general 
principles  on  which  the  statute  of  frauds  is  construed ;  Ide 
V.  Stanton,  15  Vt.,  685 ;  Adam%  v.  McMillan,  7  Port.  (Ala.), 
78 ;  Champion  v.  Plummer,  4  Bos.  &  P.,  252 ;  Elmore  v. 
Kingscote,  5  Barn.  &  C,  683 ;  Hoadley  v.  McLaine,  10  Bing., 
482 ;  Acebal  v.  Levy,  10  Bing.,  170 ;  Cooper  v.  Smith,  11  East, 
108 ;  Kain  v.  Old,  2  Barn.  &  C,  205 ;  Parkhur^t  v.  Van 
Cortlandt,  1  Johns.  (N.  Y.)  Ch.,  280 ;  Aheel  v.  Ratcliffe,  18 
Johns.  (N.  Y.),  297 ;  0-0%%  v.  Nugent,  5  Barn.  &  Ad.,  58 ; 
Stowell  V.  Robinson,  8  Bing.,  n.  s.,  928 ;  Harvey  v.  Q-rabham, 
5  Ad.  &  Ell.,  61 ;  Ford  v.  Yates,  2  Man.  &  G.,  549 ;  2  Kent, 
Com.,  511,  6th  ed.;  Story  on  Sales,  §  269,  p.  212;  1  N.  H., 
157 ;  3  Greenl.  (Me.),  340 ;  4  Scott.  N.  R.,  604 ;  28  Wend. 
(N.  Y.),  270,  275 ;  5  Phil.  Ev.  (Cowen's  last  ed.),  84 ;  16 
Wend.  (N.  Y.),  28,  82. 

2.  The  bill  made  out  by  Rien,  dated  September  80,  cannot 
be  connected  with  the  memorandum  of  September  19,  to  form 
a  note  within  the  statute. 

a.  Neither  contains  any  reference  to  the  other. 

6.  The  only  one  signed  by  defendant  and  on  which  only  he 

can  be  charged,  (that  of  September  19,)  does  not  anticipate, 

provide  for,  or  in  any  manner  adopt,  the  paper  of  September 

8O9  written  long  afterwards ;  and  it  cannot  be  deemed  to  be 

482 


DECEMBER  TERM,   1852.  ift51 

Salmon  Falls  Manufacturing  Company  v.  Goddard. 

amended,  completed,  or  altered  by  Buch  subsequent  unantici- 
pated paper. 

Addison  on  Cont.,  80,  81,  and  cases  there  cited ;  5  Phil.  Ev. 
(Cowen's  last  ed.),  84 ;  BoydeU  v.  Drummond^  11  East,  142 ; 
1  Stark,  on  Ev.,  608 ;  1  Greenl.  on  Ev.,  §  268 ;  Chitty  on 
Cont.,  818-16;  Sandiland  v.  Marsh,  2  Barn.  &  A.,  680; 
Gole9  V.  Trecothick^  9  Ves.,  260 ;  Tavmei/  v.  Crowther^  2  Bro. 
Ch.  Cas.,  820,  n.  a ;  Story  on  Sales,  §  272,  p.  216. 

8.  The  bill  of  sale  of  September  80th  is  in  itself  insufficient 
as  a  memorandum,  as  not  signed  by  the  defendant,  or  by  any 
one  authorized  by  him  to  sign  it  for  him. 

A.  Neither  Mason  nor  Rien  had  any  express  authority  from 
the  defendant  to  sign  for  him,  and  their  position  gave  them 
no  implied  authority  to  do  so. 

Commission  merchants  stand  upon  a  different  footing  from 
brokers  and  auctioneers;  being  agents  for  one  party  only, 
they  can  only  bind  their  principals.  13  Mete.  (Mass.),  456  ; 
Sewall  V.  Fitch,  8  Cow.  (N.  Y.),  215 ;  Dixo7i  v.  Bromfield,  2 
Chit.,  205 ;  *  Wright  v.  Jhinnell,  2  Carapb.,  203 ;-  Fair-  r#4co 
brother  v.  Simmons^  5  Bam.  &  A.,  333 ;  1  R.  &  M.,  L 
325,  Raynard  v.  lAnthom;  Smith's  Merc.  Law,  465,  and 
cases  cited ;  1  Bl.,  699 ;  1  Esp.,  105 ;  7  E.,  569. 

B.  There  was  no  subsequent  ratification  by  the  defendant 
of  the  act  of  Rien. 

a.  The  language  of  the  defendant  is  perfectly  consistent 
with  the  idea  that  he  had  a  right  to  insist  upon  having  the 
goods,  as  the  bill  sufficiently  bound  the  plaintiff,  and  is  there- 
fore no  necessary  ratification. 

i.  The  silence  of  defendant  was  no  ratification.  Rien  was 
an  officious  intermeddler  in  the  business,  (if  he  had  assumed 
to  act  as  agent  for  defendant,)  so  far  as  defendant  is  con- 
cerned ;  and  it  is  holden  by  some,  though  denied  by  others, 
that  in  such  case,  even  after  notice  from  such  person  of  his 
act,  silence  is  no  ratification.  1  Livermore,  Agency,  50; 
Story  on  Agency,  251 ;  and  note. 

But  defendant  had  no  notice  from  Rien  that  he  had  assumed 
to  act  for  him,  and  so  silence  would  not  amount  to  ratifica- 
tion, even  under  the  worst  view  of  the  law  for  the  defendant. 
McLean  v.  Dunriy  1  M.  &  P.,  761 ;  and  all  cases  hold  that,  to 
a  ratification  of  an  unauthorized  agency,  knowledge  that 
there  has  been  an  assumption  of  agency  for  the  very  party 
ratifying  is  indispensable. 

c.  There  was  no  express  ratification  of  Rien's  act  by  de- 
fendant. 

The  view  which  the  court  took  at  the  nisi  hearing  of  the 
case  of  Batters  v.  Sellers,  5  Har.  &  J.  (Md.),  117,  seems  im- 
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pregnable.  See,  too,  5  Phil.  Ev.  (Gowen's  last  ed.),  358, 
Hawkins  v.  Chace^  19  Pick.  (Mass.),  602 ;  Oraham  v.  Jtftii^ 
son,  6  Bing.  N.  C,  608. 

8.  Even  if  the  memorandum  of  the  bargain  of  September 
19  was  sufficient  within  the  statute,  yet  unless  there  was  a 
subsequent  delivery  to,  and  acceptance  of,  goods  by  the  de- 
fendant, the  property,  uuder  the  special  circumstances^  did 
not  pass,  and  remained  the  plainti£F's  at  the  time  of  the  fire. 

a.  The  memorandum  leaves  it  doubtful,  whether  a  sale  in 
presently  or  a  contract,  or  proposals  towards  a  contract,  for  a 
future  sale,  were  intended.  The  probable,  if  not  necessary 
inference,  from  the  face  of  the  paper,  is,  that  no  present  sale 
is  made. 

1.  No  specific  goods  are  designated. 

2.  An  election  to  reject  or  deny  any  contract  as  to  part,  at 
the  mere  pleasure  of  the  purchaser,  is  reserved. 

8.  Credit  is  not  to  commence  until  a  future  uncertain  event. 

4.  Delivery  is  thereafter  to  be  made. 

a.  The  goods  in  fact  were  not  at  the  time  selected,  or  set 

*4'iSl  *^P*^^  5  *^^  ^^  course  no  property  therein  could  or  did 
-'  pass ;  this  aids  also  the  inference  from  the  face  of  the 
paper,  that  no  present  sale  was  intended. 

<?.  When  plaintiff  subsequently  selected  them,  the  property 
would  not  pass,  certainly  under  such  a  contract,  until  defend- 
ant accepted  them,  and  thus  adopted  the  particular  designa- 
tion ;  and  this  he  never  did.  In  Rhode  v.  Thwaites,  (6  Barn. 
&  C,  388,>  there  was  such  actual  acceptance  by  the  buyer. 

e.  The  plaintiff  was  permitted  to  prove  that  he  had  a  right 
to  a  note  before  delivery ;  and  he  would  have  a  lien  for  this ; 
which  affords  some  ground  of  additional  argument  to  show 
that  the  property  did  not  pass. 

II.  There  was  no  delivery  by  the  plaintiff,  nor  acceptance 
by  the  defendant,  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  statute  requiring  a  demand. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  suit  was  brought  by  the  plaintiffe  in  the  court  below, 
to  recover  the  price  of  three  hundred  bales  of  brown,  and  of 
one  hundred  cases  of  blue  drills,  which  they  had  previously 
sold  to  the  defendant. 

The  contract  for  the  purchase  was  made  with  the  house  of 

Mason  &  Lawrence,  agents  of  the  plaintiffs,  in  Boston,  on  the 

19th  September,  1850,  and  a  memorandum  of  the  same  signed 

by  the  parties.     A  bill  of  parcels  was  made  out  under  date 

484 


DECEMBER  TERM,   1852.  45» 

Salmon  Falls  Manofactnring  Company  v.  Goddard. 

of  80th  September,  stating  the  purchase  of  the  goods  by  the 
defendant,  carrjring  out  prices,  and  footing  up  the  amount 
at  818,565.03;  also  the  terms  of  payment — note  at  twelve 
months,  payable  to  the  treasurer  of  the  plaintifib.  This  was 
forwarded  to  the  defendant  on  the  11th  October,  and  in  pur- 
suance of  an  order  from  him,  the  three  hundred  bales  were 
sent  from  their  establishment  at  Salmon  Falls  by  the  railroad, 
and  arrived  at  the  depot  in  Boston  on  the  80th  October,  of 
which  notice  was  given  to  the  defendant  on  the  same  day, 
and  a  delivery  tendered.  He  requested  that  the  goods  should 
not  be  sent  to  his  warehouse,  or  place  of  delivery,  for  the 
reason,  as  subsequently  stated  by  his  clerk,  there  was  no  room 
for  storage.  The  agents  of  the  plaintiffs  the  next  day  re- 
newed the  tender  of  delivery  by  letter,  adding  that  the  goods 
remained  at  the  depot  at  his  risk,  and  subject  to  storage,  to 
which  no  answer  was  returned.  On  the  night  of  the  4th  No- 
vember, the  railroad  depot  was  consumed  by  fire,  and  with  it 
the  three  hundred  bales  of  the  goods  in  question.  The  price 
was  to  be  paid  by  a  note  at  twelve  months,  which  the  de- 
fendant refused  to  give,  upon  which  refusal  this  action  was 
brought. 

•The  court  below,  at  the  trial,  held  that  the  written  rmAfiA 
memorandum  made  at  the  time  of  entering  into  the  ^ 
contract  between  the  agents  of  the  plaintiffs  and  the  defend- 
ant, was  not  sufficient  to  take  the  case  out  of  the  statute  of 
frauds,  and  as  there  was  no  acceptance  of  the  goods,  the  plain- 
tiffs could  not  recover. 

As  we  differ  with  the  learned  Judge  who  tried  the  cause,  as 
to  the  sufficiency  of  the  written  memorandum,  the  question 
upon  the  statute  is  the  only  one  that  it  will  be  material  to 
notice.     The  memorandum  is  as  follows : 

"  Sept.  19,— W.  W.  Goddard,  12  mos. 

300  bales  S.  F.  drills,        .        .     7^ 
100  cases  blue     do.  .        .     8| 

^^  Credit  to  commence  when  ship  sails : 

not  after  Dec.  1st — delivered  free  of 
charge  for  truckage. 
"  The  blues,  if  color  satisfactory  to  pur- 
chasers. B.  M.  M. 

W.  W.  G." 

The  statute  of  Massachusetts  on  this  subject  is  substantially 
the  same  as  that  of  29  Car.  II.,  ch.  8,  §  17,  and  declares  that 
no  contract  for  the  sale  of  goods,  &c.,  shall  be  valid,  &c.,  ^^  un- 
less some  note  or  memorandum  in  writing  of  the  bargain  be 
made,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized.'* 
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The  word  ^'  bargain,"  in  the  statute,  means  the  terras  upon 
which  the  respective  parties  contract ;  and  in  the  sale  of  goods, 
the  terms  of  the  bargain  must  be  specified  in  the  note  or 
memorandum,  and  stated  with  reasonable  certainty,  so  that 
they  can  be  understood  from  the  writing  itself,  without  hav- 
ing recourse  to  parol  proof ;  for,  unless  the  essential  terms  of 
the  sale  can  be  ascertained  from  the  winting  itself,  or  by  a 
reference  contained  in  it  to  something  else,  the  memoranduiu 
is  not  a  compliance  with  the  statute. 

This  brief  note  of  the  contract,  however,  like  all  other  mer- 
cantile contracts,  is  subject  to  explanation  by  reference  to  the 
usage  and  custom  of  the  trade,  with  a  view  to  get  at  the  true 
meaning  of  the  parties,  as  each  is  presumed  to  have  con- 
tracted in  reference  to  them.  And  although  specific  and  ex- 
press provisions  will  control  the  usage,  and  exclude  any  such 
explanation,  yet,  if  the  terms  are  technical,  or  equivocal  on 
the  face  of  the  instrument,  or  made  so  by  reference  to  ex- 
traneous circumstances,  parol  evidence  of  the  usage  and  prac- 
tice in  the  trade  is  admissible  to  explain  the  meaning.  2 
Kent,  C,  556,  and  n.  3  ;  Id.,  260,  and  n. ;  Long  on  Sales,  197, 
ed.  1839 ;  1  Gale  &  D.,  52. 

Extraneous  evidence  is  also  admissible  to  show  that  a  per- 
son whose  name  is  affixed  to  the  contract,  acted  only  as  an 
agent,  thereby  enabling  the  principal  either  to  sue  or  be  sued 
#j^r  r-|  in  his  *own  name ;  and  this,  though  it  purported  on 
-^  its  face  to  have  been  made  by  the  agent  himself,  and 
the  principal  not  named.  Higgins  v.  Senior^  8  Mees.  &  W., 
834  ;  Trueman  v.  Loder^  11  Ad.  &  Ell.,  589.  Lord  Denman 
observed,  in  the  latter  case,  ^^  that  parol  evidence  is  always 
necessary  to  show  that  the  party  sued  is  the  party  making 
the  contract,  and  bound  by  it ;  whether  he  does  so  in  his  own 
name,  or  in  that  of  another,  or  in  a  feigned  name,  and  whether 
the  contract  be  signed  by  his  own  hand  (or  that  of  an  agent) 
are  inquiries  not  different  in  their  nature  from  the  question. 
Who  is  the  person  who  has  just  ordered  goods  in  a  shop  ?  If 
he  is  sued  for  the.  price,  and  his  identity  made  out,  the  con- 
tract is  not  varied  by  appearing  to  have  been  made  by  him  in 
a  name  not  his  own." 

So  the  signature  of  one  of  the  parties  is  a  sufficient  signing 
to  charge  the  firm.  Soames  v.  Spencer^  1  Dav.  &  R.,  82 ; 
Long  on  Sales,  58. 

It  has  also  been  held,  in  the  case  of  a  sold  note  which  ex- 
pressed "eighteen  pockets  of  hops,  at  100«.,"  that  parol  evi- 
dence was  admissible  to  show  that  the  1008.  meant  the  price 
per  cwt.     Spicer  v.  Cooper^  1  Gale  &  D.,  52 ;  5  Jur.,  1086. 

The  memorandum  in  that  case  was  as  follows :  ^^  Sold  to 
486 


DECEMBER  TERM,   1852.  455 

■  .1  »■■■■...—-■..  II    I     ■  I  nil.  I  .  «  I  M 

Salmon  Falls  Manufacturing  Company  v.  Goddard. 

Waite  Spicer,  of  S.  Walden,  18  pos.  Kent  hops,  as  under 
July  28,  1840;  10  pos.  Barlow  East  Kent,  1889;  8  pos. 
Springall  Goodhurst  Kent,  1839,  100«.  Delivered,  John 
Cooper.'* 

Evidence  was  admitted  on  the  trial  to  prove  that  the  1008. 
was  understood  in  the  trade  to  refer  to  the  price  per  cwt.,  and 
the  ruling  approved  by  the  King's  Bench.  Lord  Denman 
put  a  case  to  the  counsel  in  the  argument  to  illustrate  his 
view,  that  bears  upon  the  case  before  us.  Suppose,  he  said, 
the  contract  had  been  for  ten  butts  of  beer,  at  one  shilling, 
the  ordinary  price  of  a  gallon — and  intimated  that  the  mean- 
ing could  hardly  be  mistaken. 

Now,  within  the  principles  above  stated,  we  are  of  opinion 
that  the  memorandum  in  question  was  a  sufficient  compliance 
with  the  statute.  It  was  competent  to  show,  by  parol  proof, 
that  Mason  signed  for  the  firm  of  Mason  &  Lawrence,  and 
that  the  house  was  acting  as  agents  for  the  plaintiffs,  a  com- 
pany engaged  in  manufacturing  the  goods  which  were  the 
subject  of  the  sale ;  and  also  to  show,  that  the  figures  7^  and 
8f,  set  opposite  the  three  hundred  bales  and  one  hundred 
cases  of  goods,  meant  seven  and  a  quarter  cents,  and  eight 
and  three  quarter  cents  per  yard. 

The  memorandum,  therefore,  contains  the  names  of  the 
sellers,  and  of  the  buyer — the  commodity  and  the  price — 
also,  the  time  of  credit,  and  conditions  of  the  delivery ;  and, 
in  the  absence  of  any  specified  time  or  place  of  delivery,  the 
law  will  supply  the  *omission,  namely,  a  reasonable  r«45g 
time  after  the  goods  are  called  for,  and  usual  place  of  *- 
business  of  the  purchaser,  or  his  customary  place  for  the  de- 
livery of  goods  of  this  description. 

In  respect  to  the  giving  of  the  note,  which  was  to  run  dur- 
ing the  period  of  the  credit,  it  appears  to  be  the  uniform  cus- 
tom of  the  house  of  Mason  &  Lawrence,  to  take  notes  for 
goods  sold  of  this  description.  The  defendant  was  one  of 
their  customers,  and  knew  this  usage ;  and  it  is  a  presump- 
tion of  law,  therefore,  that  the  purchase  was  made  with  refer- 
ence to  it,  there  being  no  stipulation  to  the  contrary  in  the 
contract  of  the  parties. 

We  are  also  of  opinion,  even  admitting  that  there  might  be 
some  obscurity  in  the  terms  of  the  memorandum,  and  intrin- 
sic difficulty  in  a  proper  understanding  of  them,  that  it  would 
be  competent,  under  the  circumstances  of  the  case,  to  refer 
to  the  bill  of  parcels  delivered,  for  the  purpose  of  explana- 
tion. We  do  not  say  that  it  would  be  a  note  in  writing,  of 
itself  sufficient  to  bind  the  defendant  within  the  statute; 
though  it  might  be  to  bind  the  plaintiff. 
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It  was  a  bill  of  sale  made  out  by  the  seller,  and  contained 
his  understanding  of  the  terms  and  meaning  of  the  contract; 
and  having  been  received  by  the  buyer,  and  acquiesced  in, 
(for  the  order  to  have  the  goods  forwarded  was  given  after  it 
was  received,)  the  natural  inference  would  seem  to  be,  that 
the  interpretation  given  was  according  to  the  undei-standing 
of  both  parties.  It  is  not  necessary  to  say  that  this  would  be 
the  conclusion,  if  the  bill  differed  materially  from  the  written 
contract ;  that  might  present  a  different  question ;  but  we 
think  it  is  so  connected  with,  and  naturally  resulting  from, 
the  transaction,  that  it  may  be  properly  referred  to  for  the 
purpose  of  explaining  any  ambiguity  or  abbreviations,  so 
common  in  these  briei  notes  or  mercantile  contracts. 

A  printed  bill  of  parcels,  delivered  by  the  seller,  may  be  a 
sufficient  memorandum  within  the  statute  to  bind  him,  espe- 
cially, if  subsequently  recognized  by  a  letter  to  the  buyer. 

2  Bos.  &  P.,  238  D. ;  3  Esp.,  180.  And  generally  the  con- 
tract may  be  collected  from  several  distinct  papers  taken  to^ 
gether,  as  forming  parts  of  an  entire  transaction,  if  they  are 
connected  by  express  reference  from  the  one  to  the  others. 

3  Ad.  &  Ell.,  355;  9  Barn.  &  C,  561 ;  2  Id.,  945;  3  Taunt., 
169 ;  6  Cow.  (N.  Y.),  445 ;  2  Mees.  &  W.,  660 ;  Long  on 
Sales,  55,  and  cases. 

In  the  case  before  us,  the  bill  of  parcels  is  not  only  con- 
nected with  the  contract  of  sale,  which  has  been  signed  by 
both  parties,  but  was  made  out  and  delivered  in  the  course 
of  the  fulfilment  of  it ;  has  been  acquiesced  in  by  the  buyer, 
and  the  goods  ordered  to  be  delivered  after  it  was  received. 
It  is  not  a  memorandum  sufficient  to  bind  him,  because  his 
*4^71  °^™^  ^^  ^^^  affixed  *to  it  by  his  authority ;  but  if  he 
J  had  subsequently  recognized  it  by  letter  to  the  sellers, 
it  might  have  been  sufficient.  2  Bos.  &  P.,  238;  2  Mees.  & 
W.,  653 ;  3  Taunt.,  169. 

But  although  we  admit,  if  it  was  necessary  for  the  plain- 
tiffs to  rely  upon  the  bill  as  the  note  or  memorandum  within 
the  statute,  they  must  have  failed,  we  think  it  competent, 
within  the  principle  of  the  cases  on  the  subject,  from  its  con- 
nection witli,  and  relation  to,  the  contract,  to  refer  to  it  as 
explanatory  of  any  obscurity  or  indefiniteness  of  its  terms, 
for  the  purpose  of  removing  the  ambiguity. 

Take,  for  example,  as  an  instance,  the  objection  that  the 

Erice  is  uncertain,  the  figures  7^  and  8{,  opposite  the  300 
ales  and  100  cases  of  drills,  given  vrithout  any  mark  to  de« 
note  what  is  intended  by  them. 

The  bill  of  parcels  carries  out  these  figures  as  so  many 
cents  per  yard,  and  the  aggregate  amount  footed  up;  and 
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after  it  is  received  by  the  defendaot,  and  with  a  knowledge 
of  this  explanation,  he  orders  the  goods  to  be  forwarded. 

We  cannot  doubt  but  that  the  bill,  under  such  circum- 
stances, affoitls  competent  evidence  of  the  meaning  to  be 
given  to  this  part  of  the  written  memorandum.  And  so,  in 
respect  to  any  other  indefinite  or  abbreviated  item  to  be  found 
in  this  brief  note  of  a  mercantile  contract. 

For  these  reasons,  we  are  of  opinion,  that  the  judgment  of 
the  court  below,  must  be  revei*sed,  and  the  proceedings  re- 
mitted, with  directions  to  award  a  venire  de  novo. 

Mr.  Justice  CATRON,  Mr.  Justice  DANIEL,  and  Mr. 
Justice  CURTIS,  dissented. 

DANIEL,  Justice,  dissenting. 

Upon  the  point  made  in  this  case,  on  the  Statute  of  Frauds, 
I  entirely  concur  in  the  exposition  of  the  law  just  announced 
by  the  court.  With  respect,  however,  to  the  proceedings 
ordered  by  this  court  to  be  taken  in  this  case  in  the  Circuit 
Court,  I  am  constrained  to  dissent  from  the  decision  of  my 
brethren.  My  opinion  is,  that  under  the  2d  section  of  the  8d 
article  of  the  Constitution,  the  courts  of  the  United  States 
could  not  take  cognizance  of  the  controversy  between  these 
parties ;  and  that  therefore  the  proper  direction  to  the  Cir- 
cuit Court  would  have  been  to  dismiss  this  suit  for  want  of 
jurisdiction.  My  reasons,  for  the  conclusion  here  expressed, 
having  been  given  in  detail  in  the  case  of  Rundle  et  al  v. 
The  Delaware  and  Raritan  Canal  Company^  during  the  pres- 
ent term,  it  is  unnecessary  to  repeat  them  on  this  occasion. 

♦Mr.  Justice  CURTIS.  P^^gg 

I  have  the  misfortune  to  differ  from  the  majority  of  ^ 
my  brethren,  in  this  case,  and,  as  the  question  is  one  which 
enters  into  the  daily  business  of  merchants,  and  at  the  same 
time  involves  the  construction  of  a  statute  of  the  Common- 
wealth of  Massachusetts,  I  think  it  proper  to  state,  briefly, 
the  grounds  on  which  I  rest  my  opinion. 

The  first  question  is,  whether  the  writing  of  the  19th  of 
September  is  a  sufficient  memorandum  within  the  3d  section 
of  the  74th  chapter  of  the  Revised  Statutes  of  Massachu* 
setts.    The  writing  is  in  these  words  and  figures. 

**  Sept.  19.    W.  W.  Goddard,  12  mos. 

800  bales  S.  F.  drills         .  .  7i 

100  cases  blue    ''  .  .  8| 
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Cr.  to  commence  when  ship  sails ;  not  after  Dec'r  1st ;  de- 
livered free  of  charge  for  truckage.  B.  M.  M. 

W.  W.  G 

The  blues,  if  color  is  satisfactory  to  purchaser." 

Does  this  writing  show,  upon  its  face,. and  without  resort- 
ing to  extraneous  evidence,  that  W.  W.  Goddard  was  the 
purchaser  of  these  goods?  I  think  not.  Certainly  it  does 
not  so  state  in  terms,  nor  can  I  perceive  how  the  fact  can  be 
collected  from  the  paper,  by  any  certain  intendment.  If  it 
be  assumed  that  a  sale  was  made,  and  that  Goddard  was  a 
party  to  the  transaction,  what  is  there,  on  the  face  of  the 
paper,  to  show  whether  Goddard  sold  or  bought?  Extrane- 
ous evidence  that  he  was  the  seller,  would  be  just  as  consist- 
ent with  this  writing,  as  extraneous  evidence  that  he  was  the 
purchaser.  Suppose  the  fact  had  been,  that  Mason  was  the 
purchaser,  and  that  the  writing  might  be  explained  bv  evi- 
dence of  that  fact ;  it  would  then  be  read  that  Goddard.  sold 
to  Mason,  on  twelve  months'  credit ;  and  this  evidence  would 
be  consistent  with  every  thing  which  the  paper  contains,  be- 
cause the  paper  is  wholly  silent  as  to  the  fact  whether  he  was 
the  seller  or  the  purchaser.  In  Bailey  et  al.  v.  Ogderiy  (8  Johns. 
(N.  Y.),  398,)  an  action  for  not  accepting  sugars,  the  memo- 
randum was : 

"  14  December. 

J.  Ogden  &  Co. — Bailey  &  Bogart. 

teief:     !      60  and  90  days. 

Debenture  part  pay." 

Mr.  Justice  Kent,  who  delivered  the  opinion  of  the  court, 
enumerating  the  objections  to  the  memorandum,  says,  no 
person  can  ascertain,  from  this  memorandum,  which  of  the 
parties  was  seller,  and  which  buyer;  I  think  it  would  be 
*4591  ^^^^^^^  ^^  *show  that  the  memorandum  now  in  ques- 
J  tion  is  any  more  intelligible,  in  reference  to  this  fact. 

Indeed,  I  do  not  understand  it  is  supposed,  that,  in  the 
absence  of  all  extraneous  evidence,  it  could  be  determined  by 
the  court,  as  matter  of  law,  upon  an  inspection  of  the  paper 
alone,  that  Goddard  was  the  purchaser  of  these  goods.  The 
real  inquiry  is,  whether  extraneous  evidence  of  this  fact  is 
admissible. 

Now,  it  is  true,  the  statute  requires  only  some  note,  or 
memorandum,  in  writing,  of  the  bargain ;  but  I  consider  it 
settled,  that  this  writing  must  show  who  is  the  vendor,  and 
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who  is  the  purchaser.  In  Champion  v.  Plumer^  (1  Bos.  &  P.. 
N.  R.,  252,)  the  memorandum  contained  the  name  of  the 
vendor,  a  description  of  the  goods,  and  their  price,  and  was 
signed  by  the  vendee  ;  yet,  it  was  held  that  the  vendee  could 
not  maintain  an  action  thereon,  because  it  did  not  appear, 
from  the  writing,  that  he  was  vendee,  though  it  was  clearly 
proved  by  parol. 

In  Sherbum  et  al,  v.  Shaw^  (1  N.  H.,  157,)  the  plaintiffs 
caused  certain  real  estate  to  be  sold  at  auction,  and  the  de- 
fendant, beine  the  highest  bidder,  signed  a  memorandum, 
agreeing  to  t^e  the  property ;  this  memorandum  was  written 
on  a  paper,  headed,  ^^  Articles  of  sale  of  the  estate  of  Jonathan 
Warner,  deceased,"  containing  the  terms  of  the  sale;  and 
this  paper  was  also  signed  by  the  auctioneer.  Yet  the  court, 
through  Mr.  Justice  Woodbury,  who  delivered  the  opinion, 
held  that,  as  the  paper  failed  to  show  that  the  plaintiffs  were 
the  vendors,  it  was  radically  defective.  Here,  also,  there  was 
no  doubt  that  the  plaintiffs  were  the  vendors,  but  extraneous 
evidence  to  supply  this  fact  was  considered  inadmissible. 

It  seems  to  me  that  the  fact  that  the  defendant  was  the 
purchaser,  is,  to  say  the  least,  as  necessary  to  be  stated  in  the 
writing  as  any  other  fact,  and  that  to  allow  it  to  be  proved 
by  parol,  is  to  violate  the  intent  of  the  statute,  and  encounter 
the  very  mischiefs  which  it  was  enacted  to  prevent.  Chancel- 
lor Kent,  (2  Com.,  611,)  says,  "  the  contract  must,  however, 
be  stated  with  reasonable  certainty,  so  that  it  can  be  under- 
stood from  the  writing  itself,  without  having  recourse  to 
parol  proof."  And  this  position  rests  upon  a  current  of 
authorities,  both  in  England  and  America,  which  it  is  presumed 
are  not-  intended  to  be  disturbed.  But  how  can  the  contract 
be  understood  from  the  writing  itself,  when  that  fails  to  state 
which  party  is  vendor  and  which  purchaser? 

I  am  aware  that  a  latent  ambiguity  in  a  contract  may  be 
removed  by  extraneous  evidence,  according  to  the  rules  of 
the  common  law;  and  that  such  evidence  is  also  admissible  to 
show  what,  in  point  of  fact,  was  the  subjectrmatter  called  for 
by  the  terms  of  a  contract.  Bradlee  v.  Steam  P.  Co.^  16  Pet., 
98.  So  *when  an  act  has  been  done  by  a  pereon,  and  r«>^gQ 
it  is  doubtful  whether  he  acted  in  a  private  or  official  *- 
capacity,  it  is  allowable  to  prove  by  parol  that  he  was  an 
agent  and  acted  as  such.  But  these  cases  fall  far  short  of 
proving  that  when  a  statute  requires  a  contract  to  be  in  writ- 
ing, you  may  prove  by  parol  the  fact  that  the  defendant  was 
purchaser,  the  writing  being  silent  as  to  that  fact ;  or  that  a 
writing  that  does  not  state  who  is  vendor  and  who  pur- 
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chaser,  does  contain  in  itself  the  essentials  of  a  contract  of 
sale. 

It  is  one  thing  to  construe  what  is  written ;  it  is  a  very  dif- 
ferent thing  to  supply  a  substantive  fact  not  stated  in  the 
writing.  It  is  one  thing  to  determine  the  meaning  and  effect 
of  a  conjplete  and  valid  written  contract,  and  it  is  another 
thing  to  take  a  writing,  which  on  its  face  imports  no  contract, 
and  make  it  import  one  by  parol  evidence.  It  is  one  thing 
to  show  that  a  party,  who  appears  by  a  writing  to  have  made 
a  contract,  made  it  as  an  agent,  and  quite  a  different  thing  to 
prove  by  parol  that  he  maae  a  purchase  when  the  writing  is 
silent  as  to  that  fact.  The  duty  and  power  of  the  court  is  a 
duty  and  power  to  give  a  construction  to  what  is  written,  and 
not  in  any  case  to  permit  it  to  be  added  to  by  parol.  Least 
of  all  when  a  statute  has  required  the  essential  requisites  of 
a  contract  of  sale  to  be  in  writing,  is  it  admissible,  in  my 
judgment,  to  allow  the  fact,  that  the  defendant  made  a  pui^ 
chase,  to  be  proved  by  parol.  If  this  fact,  which  lies  at  the 
basis  of  the  action  and  to  which  every  other  is  but  incidental, 
can  be  proved  by  evidence  out  of  the  writing  signed  by  the 
defendant,  the  statute  seems  to  me  to  be  disregarded. 

It  has  been  areued  that  the  bill  of  parcels,  sent  to  Goddard 
by  Mason  and  Lawrence,  and  received  by  him,  may  be  re- 
sorted to  for  the  purpose  of  showing  he  was  the  purchaser. 
But  it  is  certainly  the  law  of  Massachusetts,  where  this  con- 
tract was  made,  and  the  case  tried,  as  I  believe  it  is  of  most 
other  States,  and  of  England,  that  unless  the  memorandum 
which  is  signed  contains  a  reference  to  some  other  paper,  no 
paper,  not  signed  by  the  party  to  be  charged,  can  be  con- 
nected with  the  memorandum,  or  used  to  supply  any  defect 
therein.  This  was  held  in  Morton  et  al,  v.  Dean  (18  Met<5. 
(Mass.),  385),  a  case  to  which  I  shall  have  occasion  more 
fully  to  refer  hereafter.  And  in  conformity  therewith.  Chan- 
cellor Kent  lays  down  the  rule  in  2  Com.,  611,  and  refers  to 
many  authorities  in  support  of  it.  I  am  not  aware  that  any 
court  has  held  otherwise. 

That  this  bill  of  parcels  was  of  itself  a  suflBcient  memoran- 
dum under  the  statute,  or  that  it  was  a  paper  signed  by  the 
defendant,  or  by  any  person  by  him  thereunto  lawfully  au- 
thorized, I  do  not  understand  to  be  held  by  the  majority  of 
the  court. 

♦4611  *Now  the  memorandum  of  the  19th  September  is 
-I  either  sufficient  or  insufficient,  under  the  statute.  If 
the  former,  there  is  no  occasion  to  resort  to  the  bill  of  parcels 
to  show  who  was  vendor,  and  who  purchaser ;  because,  if  the 
latter,  it  cannot,  consistently  with  the  statute,  be  made  good 
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by  another  paper  not  signed,  and  connected  with  it  only  by 
parol.  To  charge  a  party  upon  an  insufficient  memorandum, 
added  to  by  another  independent  paper,  not  signed,  would  be 
to  charge  him  when  there  was  no  sufficient  memorandum 
Bigned  by  him,  and  therefore  in  direct  conflict  with  the  stat- 
ute. It  does  not  seem  to  me  to  be  an  answer,  to  say  that  the 
bill  of  parcels  was  made  out  pursuant  to  the  memorandum. 
*If  the  signed  memorandum  itself  does  not  contain  the  essen- 
tials of  a  contract  of  sale,  and  makes  no  reference  to  any  other 
paper,  in  no  legal  sense  is  any  other  paper  pursuant  to  it — 
nor  can  any  other  paper  be  connected  with  it,  save  by  parol 
evidence,  which  the  statute  forbids.  In  point  of  fact,  it  would 
be  difficult  to  imagine  any  two  independent  papers  more 
nearly  connected,  than  a  memorandum  made  and  signed  by 
an  auctioneer,  and  the  written  conditions  read  by  him  at  the 
sale.  Yet  it  is  settled,  that  the  latter  cannot  be  referred  to, 
unless  expressly  called  for  by  the  very  terras  of  the  signed 
memorandum.  Upon  what  principle  does  a  bill  of  parcel 
stand  upon  any  better  ground  ? 

The  distinction,  heretofore,  has  been  between  papers  called 
for  by  the  memorandum  by  express  reference,  and  those  not 
called  for ;  this  decision,  for  the  first  time,  I  believe,  disre- 
gards that  distinction,  and  allows  an  unsigned  paper,  not  re- 
lerred  to,  to  be  used  in  evidence  to  charge  the  purchaser. 

In  my  judgment,  this  memorandum  was  defective  in  not 
showing  who  was  vendor,  and  who  purchaser,  and  oral  evi- 
dence to  supply  this  defect  was  not  admissible. 

But  if  this  difficulty  could  be  overcome,  or  if  it  had  ap- 
peared on  the  face  of  the  paper,  that  Goddard  was  the  pur- 
chaser, still,  in  my  judgment,  there  is  no  sufficient  memoran- 
dum. I  take  it  to  be  clearly  settled,  that  if  the  court  cannot 
ascertain  from  the  paper  itself,  or  from  some  other  paper 
therein  referred  to,  the  essential  terras  of  the  sale,  the  writing 
does  not  take  the  case  out  of  the  statute.  This  has  been  so 
often  decided,  that  it  is  sufficient  to  refer  to  2  Kent,  Com., 
511,  where  many  of  the  cases  are  collected. 

The  rule  stated  by  the  Chancellor,  as  a  just  deduction  from 
the  authorities,  is,  '*  Unless  the  essential  terms  of  the  sale  can 
be  ascertained  from  the  writing  itself,  or  by  a  reference  con- 
tained in  it  to  something  else,  the  writing  is  not  a  compliance 
with  the  statute  ;  and  if  the  agreement  be  thus  defective,  it 
cannot  be  supplied  by  parol  proof,  for  that  would  at  once  in* 
troduce  all  the  *mischief8  which  the  statute  of  frauds  rmAQo 
and  perjuries  was  intended  to  prevent."  '■ 

The  statute,  then,  requires  the  essential  terms  of  the  sale  to 
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be  in  writing ;  the  credit  to  be  allowed  to  the  purchaser  is  one 
of  the  terms  of  the  sale. 

And  if  the  memorandum  shows  that  a  credit  was  to  be  given, 
but  does  not  fix  its  termination,  it  is  fatally  defective,  for  the 
court  cannot  ascertain,  from  the  paper,  when  a  right  of  action 
accrues  to  the  vendee,  and  the  contract  shown  by  the  paper 
is  not  capable  of  being  described  in  a  declaration.  The  rights 
of  the  parties,  in  an  essential  particular,  are  left  undetermined 
by  the  paper.  This  paper  shows  there  was  to  be  a  credit  of 
six  months,  and  contains  this  clause — "  Cr.  to  commence  when 
ship  sails:  not  after  Dec'r  1st."  According  to  this  paper, 
when  is  this  credit  to  commence?  The  answer  is,  when  ship 
sails,  if  before  December  1st.  What  ship?  The  paper  is 
silent. 

This  is  an  action  against  Goddard  for  not  delivering  his 
note  on  twelve  months'  credit,  and  it  is  an  indispensable  in- 
quiry, on  what  day,  according  to  the  contract,  the  note  should 
bear  date.  The  plaintiffs  must  aver,  in  their  declaration,  what 
note  Goddard  was  bound  to  deliver,  and  the  memorandum 
must  enable  the  court  to  say  that  the  description  of  the  notes 
in  the  declaration  is  correct.  They  attempt  this  by  averring, 
in  the  declaration,  that  the  contract  was  for  a  note  payable  in 
twelve  months  from  the  sailing  of  a  ship  called  the  Crusader, 
and  that  this  ship  sailed  on  the  sixth  day  of  November.  But 
the  writing  does  not  refer  to  the  Crusader ;  and  if  oral  evi- 
dence were  admissible  to  prove  that  the  parties  referred  to  the 
Crusader,  this  essential  term  of  their  contract  is  derived  from 
parol  proof,  contrary  to  the  requirement  of  the  statute.  It  was 
upon  this  ground  the  case  of  Morton  et  aL  v.  Dean^  and  many 
other  similar  cases,  have  been  decided.  In  that  case,  there 
was  a  memorandum  signed  by  the  auctioneer,  as  the  agent  of 
both  parties,  containing  their  names,  as  vendor  and  vendee, 
the  price  to  be  paid,  and  a  sufficient  description  of  the  prop- 
erty. But  it  appeared  that  there  were  written  or  printed 
conditions  read  at  the  sale,  but  not  referred  to  in  the  memo- 
randum, containing  the  terms  of  credit,  &c.,  and  therefore 
that  the  memorandum  did  not  fix  all  the  essential  parts  of 
the  bargain,  and  it  was  held  insufficient. 

But,  further ;  even  if  oral  evidence  were  admissible  to  show 
that  the  parties  had  in  view  some  particular  vessel,  and  so  to 
explain  or  render  certain  the  memorandum,  no  such  evidence 
was  offered,  and  no  request  to  leave  that  question  of  fact  to 
the  jury  was  made.  Mason,  who  made  the  contract  with 
Goddard,  was  a  witness,  but  he  does  not  pretend  the  parties 
♦4631  ^^^  *"y  particular  vessel  in  view,  still  less  that  they 
-'  agreed  on  the  *Crusader  as  the  vessel,  the  sailing  of 
494 


DECEMBER  TERM,  1852.  468 

Salmon  Falls  Manufacturing  Company  v,  Qoddard. 

which  was  to  be  the  commencement  of  the  credit.  I  cannot 
perceive,  therefore,  how  either  of  the  counts  in  this  declara- 
tion is  supported  by  the  evidence,  or  how  a  different  verdict 
could  have  lawfully  been  rendered. 

The  count  for  goods  sold  and  delivered  was  clearly  not 
maintained,  because,  when  the  action  was  brought,  the  credit 
had  not  expired,  even  if  it  began  on  the  19th  of  September. 
One  of  the  special  counts  avera,  that  the  notes  were  to  be  due 
twelve  months  from  the  80th  of  September ;  but  this  is  incon- 
sistent with  the  written  memorandum,  and  there  is  no  evidence 
to  support  it.  The  other  special  counts  all  declare  for  a  note 
due  twelve  months  after  the  sailing  of  the  Crusader,  but, 
as  already  stated,  there  is  no  evidence  whatever  to  support 
this  allegation,  and  a  verdict  of  the  jury,  afiSrming  such  a 
contract,  must  have  been  set  aside. 

It  may  be  added,  also,  that  no  one  of  the  prayers  for  in- 
structions, contained  in  the  bill  of  exceptions,  makes  the  fact 
that  the  parties  had  reference  to  the  Crusader,  any  element 
of  the  contract,  but  that  each  of  them  asks  for  an  instruction 
upon  the  assumption  that  this  necessary  term  of  the  contract 
had  not  been  in  any  way  supplied. 

I  consider  the  language  of  Chief  Justice  Marshal,  in  Grant 
V.  Naylor^  (4  Cranch,  284,)  applicable  to  this  case.  That 
great  Judge  says :  ^^  Already  have  so  many  cases  been  taken 
out  of  the  statute  of  frauds,  which  seem  to  be  within  its  letter, 
that  it  may  well  be  doubted  whether  the  expectations  do  not 
let  in  many  of  the  mischiefs  against  which  the  rule  was  in- 
tended to  guard.  The  best  Judges  in  England  have  been  of 
opinion  that  this  relaxing  construction  of  the  statute  ought 
not  to  be  extended  further  than  it  has  already  been  carried, 
and  this  court  entirely  concurs  in  that  opinion." 

I  am  authorized  to  state  that  Mr.  Justice  CATRON  con- 
curs in  this  opinion. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a  venire  fada^ 
de  novo. 
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*4641  *  William  D.   Nutt,   Executor   of   Albxandbb 
J      Hunter,    deceased,    Plaintiff    in    error,   v. 
Philip  H.  Minor. 

Where  the  mAnhal  of  the  District  of  Columbia  engaged  the  senrices  of  a 
clerk  for  a  stipulated  sum  per  annum,  and  the  service  continued  without 
any  new  agreement,  and  the  jury  were  instructed  that  they  might  imply  a 
new  agreement  to  pay  the  clerk  at  a  different  rate,  this  instruction  was 
erroneous.  There  was  nothing  in  the  evidence  from  which  the  jury  could 
imply  such  new  agreement. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  county  of  Washington. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Bradley  and  Mr,  Davis^  for  the  plain- 
tiflF  in  error,  and  by  Mr.  Lawrence^  with  whom  was  Mr.  Car- 
liile^  for  the  defendant  in  error. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Alexander  Hunter  was  appointed  marshal  of  the  District 
of  Columbia  in  1834,  and  continued  to  fill  that  office  by  reap- 
pointments, until  June,  1848,  at  which  time  he  died.  Shortly 
after  he  entered  on  the  duties  of  his  office,  in  1884,  he  ap- 
pointed Daniel  Minor  his  deputy  for  the* county  of  Alexan- 
dria, where  a  separate  court  was  held  and  jurisdiction  exer- 
cised; and  for  that  county  Daniel  Minor  was  practically 
marshal. 

Philip  H.  Minor,  the  plaintiff  below,  was  the  brother  of 
Daniel  Minor,  who,  being  desirous  to  obtain  the  office  of  clerk 
to  the  marshal  for  Philip  H.,  applied  to  Hunter  for  this  pur- 
pose, and  advised  him  to  employ  Philip  H.  as  his  clerk,  and 
Hunter  agreed  to  do  so ;  Daniel  and  Philip  came  up  from 
Alexandria  to  Washington,  and,  in  the  marshal's  room,  a  con- 
versation took  place  between  Philip  H.  Minor,  Hunter  the 
marshal,  and  Daniel  Minor  the  deputy.  Hunter  proposed  to 
give,  as  salary  for  the  service,  two  hundred  dollars  per  annum, 
and  that  Daniel  Minor  as  deputy  for  Alexandria  county,  should 
give  one  hundred  dollars,  making  the  salary  three  hundred 
dollars.  Daniel  Minor  insisted  that  the  salary  should  be 
larger ;  Hunter  replied,  that  he  was  just  in  office  and  did  not 
know  what  the  profits  would  be,  nor  what  the  value  of  the 
duties  to  be  discharged  by  the  clerk  would  be ;  and  that  he 
did  not  feel  justified  in  giving  a  larger  salary.  Daniel  Minor 
then  offered,  that  if  Hunter  would  pay  two  hundred  and  fifty 
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dollars,  he  would  pay  one  hundred  and  fifty  towards  the 
salary,  which  was  agreed  to  by  Hunter  and  Daniel  Minor  on 
the  one  part,  and  by  Philip  H.  Minor  on  the  other. 

Daniel  Minor,  who  was  the  principal  witness,  testified  to 
the  *foregoine  facts  for  the  plaintiff  below,  on  the  trial ;  r^Affi 
and  further  deposed,  that  he  took  his  brother  Philip  *- 
aside  and  conversed  with  him  out  of  the  hearing  of  Hunter, 
and  advised  him  to  take  the  offer  for  a  year,  small  as  it  was ; 
and  accordingly  Philip  H.  assented ;  that  nothing  was  said 
about  a  continuance  of  the  agreement  after  the  first  year. 

Daniel  Minor  further  deposed,  that  he  told  his  brother 
Philip,  in  the  foregoing  conversation,  **  that  the  substance  of 
the  matter  was  an  agreement  confined  to  one  year,  and  that 
the  compensation  would  be  afterwards  made  adequate  to  the 
services,  and  the  value  of  the  office ;  and  that  this  was  urged 
upon  Philip  as  an  inducement  to  agree  to  the  engagement  for 
the  year;  but  that  Hunter  did  not  authorize  the  witness 
Daniel  Minor,  to  promise  Philip  H.  that  he  would  be  engaged 
after  the  first  year  at  a  higher  compensation/' 

Daniel  Minor  also  deposed,  that  he  suggested  to  Hunter 
during  the  first  year's  service,  that  the  salary  of  Philip  H. 
should  be  increased,  but  Hunter  declined  doing  so.  The 
agreement  was  precise:  Hunter  was  to  pay  250  dollars,  and 
Daniel  Minor  150  dollars,  as  clerk  hire,  per  annum ;  nor  was 
the  contract  limited  to  one  year,  so  far  as  Hunter  entered 
into  it ;  it  was  general,  at  the  rate  stipulated,  for  any  length 
of  time  that  Hunter  might  remain  in  office,  or  that  Philip  H. 
Minor  might  see  proper  to  serve,  and  Hunter  and  Daniel 
Minor  see  proper  to  retain  him  as  clerk.  It  is  most  obvious 
that  the  court  and  jury  held  Hunter  bound  by  what  Daniel 
Minor  promised  in  the  absence  of  Hunter,  and  without  his 
knowledge,  and  contrary  to  his  consent.  There  is  an  entire 
absence  of  proof,  that  Hunter  ever  assented,  by  word  or  act, 
to  raise  the  salary  of  Philip  H.  Minor  as  clerk;  nor  does  it 
appear  that  the  latter  at  any  time  ap[)lied  to  Hunter  in  person, 
and  insisted,  or  even  suggested  that  his  salary  should  be  in- 
creased, until  February,  1847,  when  the  letter  offered  in  evi- 
dence was  written  ;  on  the  contrary,  he  received  the  salary  of 
400  dollars,  as  at  first  stipulated,  for  fourteen  years,  regularly 
crediting  himself  with  it  on  the  marshal's  books,  each  year. 

If  we  reject  Daniel  Minor's  evidence  as  incompetent  to 
bind  Hunter,  so  far  as  he  used  persuasions  in  Hunter's  absence 
to  induce  Philip  H.  Minor  to  hope,  and  probably  believe,  that 
Hunter  would  raise  his  salary,  then  the  case,  as  proved  by 
zhe  plaintiff  below,  rests  alone  on  the  special  a^eement  made 
•A  1834 ;  and  we  think  it  must  be  stripped  of  all  these  oon- 
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versations  between  Daniel  Minor  and  his  brother,  to  which 
Hunter  never  assented. 

Nutt  was  sued  as  Hunter's  executor,  for  work  and  labor, 
care  and  diligence,  done  and  performed  by  Minor  in  and 
about  the  business  of  Hunter  in  his  lifetime,  and  at  his  special 
instance  and  request.  And  also  for  sundry  matters  and  things 
*4661  P^^P^rly  *chargeable  in  an  account  therewith  filed; 
->  and  on  these  allegations  of  a  quantum  meruit^  Hunter's 
estate  was  charged  for  400  dollars  per  annum,  in  addition  to 
the  400  dollars  annually  paid  on  the  special  agreement,  run- 
ning through  the  whole  time  of  Minor's  service ;  and  a  verdict 
was  had,  and  a  judgment  rendered  for  five  thousand  and 
fifty-five  dollars  and  seventy-three  cents,  against  the  estate, 
which  was  held  responsible,  regardless  of  the  fact  that  Daniel 
Minor  was  bound  to  pay  one  hundred  and  fifty  dollars  of  the 
four  hundred,  from  April,  1834,  to  June,  1847,  when  Alexan- 
dria county  was  retroceded  to  Virginia  by  Congress. 

On  this  state  of  facts,  the  court  was  asked  to  instruct  the 
jury  (among  other  things)  that  "if  from  the  whole  evidence 
aforesaid,  the  jury  shall  find  that  in  April,  1834,  the  plaintiff 
entered  into  the  employment  of  the  deceased  to  serve  him  as 
clerk  at  a  salary  of  400  dollars  for  a  single  year,  and  there- 
after continued  to  serve  the  said  Hunter  as  clerk  aforesaid, 
during  the  whole  time  mentioned  in  said  account  and  decla- 
ration, and  that  no  new  agreement  was  made  between  the  said 
plaintiff  and  said  Hunter,  for  a  compensation  different  from 
that  which  was  as  aforesaid  first  agreed  upon  between  them  ; 
and  if  they  shall  further  find  that  said  Hunter  in  his  lifetime 
fully  paid  said  plaintiff  for  his  said  services,  at  the  rate  afore- 
said, then  the  plaintiff  is  not  entitled  to  recover  in  this 
action ;  which  instruction  the  court  refused  to  give  as  prayed, 
but  did  modify  the  same  by  inserting  the  words  "  express  or 
implied  "  between  the  words  "  agreement "  and  "  was  made.'* 

By  thus  modifying  the  instruction,  the  court  told  the  jury, 
in  substance,  that  they  might  find  on  the  allegation  of  a  quan- 
tum meruit^  for  work  and  labor  done,  and  for  services  per- 
formed, and  hold  that  an  ^reement  to  pay  on  Hunter's  part, 
might  be  "  implied,"  because  of  the  performance  of  the  ser- 
vices ;  and,  that  a  verdict  might  be  found  equal  to  the  value 
of  such  services,  according  to  the  proof,  deducting  therefrom 
the  amount  already  paid  on  the  special  agreement :  and  that 
such  agreement  did  not  preclude  the  plaintiff  below  from 
recovering  additional  compensation,  to  any  amount  that  the 
jury  should  think  he  was  entitled  to.  That  the  instruction  as 
given  did  reject  the  special  agreement,  and  leave  the  jury  free 
to  imply  a  new  promise  arising  on  the  quantum  meruit,  for 
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labor  and  services,  is  manifest;  and,  therefore,  we  are  of 
opinion,  that  the  instruction  as  propounded,  ought  to  have 
been  given  without  an  addition  of  the  words  ^^  express  or 
implied,*'  as  inserted  by  the  Circuit  Court. 

The  letter,  offered  in  evidence,  was  a  plain  attempt  on  the 
part  of  the  plaintiff  to  make  evidence  for  himself.  It  could 
only  be  offered  for  the  purpose  of  showing  that  Hunter  was 
thereby  notified  of  Minor's  unwillingness  to  act  as  clerk  after 
the  notice,  *unless  his  compensation  was  increased,  and  r^AOf? 
that  he  would  quit  unless  there  was  an  increase  ;  or  1- 
as  evidence  to  be  taken  in  connection  with  other  subsequent 
proof,  showing  that  Hunter  assented  to  the  propositions  con- 
tained in  the  letter.  But  as  Hunter  not  only  refused  to  sanc- 
tion the  demand  set  up,  but  indignantly  resisted,  and  resented 
it,  the  letter  could  be  of  no  value  to  establish  a  new  promise ; 
nor  can  it  be  of  any  value  as  notice  that  additional  compen- 
sation would  be  claimed  for  services  rendered  thereafter, 
because  the  plaintiff,  with  full  knowledge  of  Hunter's  deter- 
mined rejection  of  the  claim,  continued  to  perform  his  duties 
as  clerk,  and  to  receive  his  salary  of  400  dollars  as  usual,  and 
thereby  submitted  to  Hunter's  assumption  that  the  salary 
was  governed  bv  the  special  agreement  made  in  1884.  We 
are  of  opinion  tnat  this  letter  should  have  been  objected  to 
as  evidence,  and  the  party  offering  it  compelled  by  the  court 
to  state  for  what  purpose  it  was  offered ;  so  that  it  might 
have  been  inspected  and  passed  on  by  the  court,  without 
being  read  to  the  jury.  As,  however,  this  course  was  not 
pursued  at  the  trial  by  the  defendant's  counsel,  and  a  general 
objection  made  to  reading  the  letter  for  any  purpose,  we  do 
not  think  the  court  erred  in  admitting  the  evidence  in  the 
first  instance,  although  it  ought  certainly  to  have  been 
rejected  and  taken  from  the  jury,  after  the  evidence  was 
closed,  had  a  motion  been  made  to  this  effect,  because  it  was 
unsustained  by  other  evidence  that  Hunter  assented  to  the 
claim  made  by  the  letter.  But  as  no  motion  was  made  to 
withdraw  this  piece  of  evidence,  the  court  properly  left  it 
with  the  jury. 

We  order  that  the  judgment  of  the  Circuit  Court  be 
reversed,  and  that  the  cause  be  remanded  for  another  trial. 

OBDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.    Qn  consideration  where- 
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of,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby,  reversed,  with  costs,  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  award  a  venire  facias  de  novo. 


■»•■• 


*46ftl  *Thb  Philadelphia  and  Reading  Railroad  Com- 
J      PANY,  Plaintiff  in  error,  v.  Elias  H.  Dsrby. 

Where  a  suit  was  brought  against  a  railroad  company,  by  a  peiBon  who  m 
injured  by  a  collision,  it  was  correct  in  the  court  to  instruct  the  jury,  thst, 
if  the  plaintiff  was  lawfully  on  the  road,  at  the  time  of  the  collision,  ui4 
the  collision  and  consequent  injury  to  him  were  caused  by  the  ^ross  negli- 
gence of  one  of  the  servants  of  the  defendants,  then  and  there  employed  w 
the  road,  he  was  entitled  to  recover,  notwithstanding  the  circumstances,  that 
the  plaintiff  was  a  stockholder  in  the  company,  riding  by  invitation  of  tlie 
President,  paying  no  fare,  and  not  in  the  usual  passenger  cars.^ 

And  also,  that  the  fact  that  the  engineer  having  the  control  of  the  colliding 
locomotive,  was  forbidden  to  run  on  that  track  at  the  time,  and  had  acted 
in  disobedience  of  such  orders,  was  no  defence  to  the  action.^ 

A  master  is  liable  for  the  tortious  acts  of  his  servant,  when  done  in  the  conrar 
of  his  employment,  although  they  may  be  done  in  disobedience  of  the 
master's  orders.' 

^  The  law  imposes  on  a  common  80;  Graham  v.  Pacific  R.  i?.  Co.,&S 

carrier  of  passengers  the  utmost  hu-  Mo.,  636;  Lemon  v.  Chanshr^  68  Mo^ 

man  care  and  foresight,  and  makes  340. 

him  responsible  in  damages  for  the        In  New  York  a  carrier  of  iMsten- 

slightest  neglect.    Johnson  v.  Winona  gers  may,  by  positive  stipulation,  re- 

4rc.  R,  R.  Co.,  11  Minn.,  296;  Maury  lieve  himself  to  a  limited  degree  from 

V.  Talmadge,  2  McLean,  1 57 ;   Wheaton  the   consequences   of  his   own  negli- 

V.  North  Beach  ^c.  R.  R.  Co.^  36  Cal.,  gence  or  that  of  his  servants.    But, 

590;  Hall  v.  Steamboat  Co.^  13  Conn.,  to  accomplish  this  object,  the  contract 

319;  Derwort  v.  Loomer,  21  Id.,  245;  must  be  clear  and  specific  in  its  terms, 

Frink  v.  Coe,  ^  Greene  (Iowa),  655;  and    plainly  covering  such   a    case. 

Edwards  v.  Lord,  49  Me.,  279 ;  Brock-  Smith  v.  New  York  ^c.  R.  R,  Co.,  29 

waif  V.  Lascala,  1  Edm.  (N.  Y.)  Sel.  Barb.  (N.  Y.),  132.     S.  P.   BisseU  r. 

Cas.,  135;  Caldwell  r.  Afurphtf,  I  Duer  New   York  ^-c.  R.  R.  Co.,  26  N.  Y, 

(N.  Y.),  233;   Weed  v.  Panama  R.  R.  442.     That  this  rule  will  not,  in  thst 

Co.,  5  Id.,  193;  Frink  v.  Potter,  17  111.,  State,  be  considered  as  overthrown  or 

406 ;  Maverick  v.  Eighth  Ave.  R.  R.  Co.,  affected  by  the  decision  in  Lochnod 

36  N.  Y.,  378.  v.  Railroad  Co..  supra,  see  Mynard  t. 

As  to  the  right  of  a  railroad  com-  Si/racuse  ^c.  R.  R.  Co.,  71  N.  Y.,  180. 
pany  to  limit  its  common  law  liability        ''Cited.     Bacon    v.    Roltertson,  19 

for  negligence  in  respect  to  injuries  How.,  486 ;  Philadelphia  ^*c.  R.  R.  Co. 

to  passengers  carried  on  free  passes,  v.  Quigley,  21  Id.,  210. 
see   Railway    Co.   v.   Stevens,  6  Otto,        •  Distinguished.     Savings  Bank  r. 

658 ;    Railroad    Co.   v.   Lockwood,   17  Ward,  10  Otto,  203.     S.  P.    Railroad 

Wall.,  357 ;  Cleveland  ^c.  R.  R.  Co.  v.  Co.  v.  Banning,  15  Wall.,  649;  Cokes 

Curran,  19  Ohio  St.,  1 ;  Kinnei/  v.  Cen-  v.  Dry  Dock  ^c.  R.  R.  Co.,  69  N.  Y, 

tral  R.R.Co.,5Vt.  {m.  J.),  blS;  Elliott  170;    Mott  v.  Consumers'  Ice    Co.,  IZ 

V.  Western  ^-c.  R.  R.  Co.,  68  Ga.,  464;  Id.,  543,  547;  Pendleton  v.  Kinsies,% 

Toiedo  4rC'  R*y  Co.  v.  Beggs,  85  111.,  Cliff.,  416.    See,  also,  the  loUowin; 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania. 

It  was  an  action  on  the  case  brought  by  Derby,  for  an 
injury  suffered  upon  the  railroad  of  the  plaintiff  in  error. 

The  declaration,  in  ten  counts,  was,  in  substance,  that  on 
the  15th  day  of  June,  1848,  the  defendants,  being  the  owners 
of  the  railroad,  and  of  a  certain  car  engine  called  the  Ariel, 
received  the  plaintiff  into  the  said  car,  to  be  safely  carried 
therein,  upon,  and  over  the  said  railroad,  whereby  it  became 
the  duty  of  the  defendants  to  use  proper  care  and  diligence 
that  the  plaintiff  should  be  safely  and  securely  carried,  yet, 
that  the  defendants,  not  regarding  their  duty  in  that  behalf, 
conducted  themselves  so  negligently  by  their  servants,  that, 
by  reason  of  such  negligence,  while  the  car  engine  Ariel  was 
upon  the  road,  and  the  plaintiff  therein,  he  was  precipitated 
therefrom  upon  the  ground,  and  greatly  injured.  Defendants 
pleaded  not  euilty. 

On  the  22d  of  April,  1851,  the  cause  came  on  to  be  tried, 
and  the  evidence  was,  in  substance,  as  follows : 

In  the  month  of  June,  1848,  the  plaintiff,  being  a  stock- 
holder in  the  said  railroad  company,  came  to  the  city  of  Phila- 
delphia, for  the  purpose  of  inquiring  into  its  affairs,  on  his  own 
account  and  as  the  representative  of  other  stockholders.  On 
the  15th  of  June,  1848,  the  plaintiff  accompanied  John  Tuck- 
er, Esq.,  the  President  of  the  said  company,  over  the  rail- 
road, for  the  purpose  of  viewing  it  and  the  works  of  the 
company. 

They  proceeded  in  the  ordinary  passenger  train  of  the 
company,  from  the  city  of  Philadelphia,  (the  plaintiff  paying 
no  fare  for  his  passage,)  as  far  as  the  city  of  Reading. 

On  arriving  at  Reading,  the  plaintiff  inspected  the  ma- 
chine-shops of  the  defendants,  there  situate,  and  remained  for 
that  purpose  about  half  an  hour  after  the  departure  of  the 
•passenger  train  towards  Pottsville,  which  latter  place  r^^/^q 
is  about  the  distance  of  ninety-two  miles  from  Phila-  ^ 
delphia. 

By  order  of  Mr.  Tucker,  a  small  locomotive  car  engine, 
called  the  Ariel,  was  prepared  for  the  purpose  of  carrying  the 
plaintiff  and  Mr.  Tucker  further  up  the  road.  This  engine 
was  not  constructed,  or  used,  for  the  business  of  the  said 

cases  citing  the  principal  case :  The  290 ;  Chicago  ^c.  R.  R.  Co.  t.  Scurr, 

R.  F.  Cahill.d  Ben.,  364;  Da^  Shore  59   Miss.,   464;    Quinn   t.   Power,  87 

R.  R.  Co,  V.  ffarrU,  67  Ala.,  9 ;  Mem-  N.  T.,  639 ;  Siegrtst  v.  Amot,  10  Mo. 

phis  jrc.  Packet   Co.  r.  McCord,  83  App.,  201;  Pennsylvania  R.  R,  Co,  r. 

Ind.,  398;  George  r.  Qobeu,  128  Mass.,  Langdon,  92  Pa.  St,  32. 

501 


'469  SUPREME  COURT. 

Philadelphift  and  Reading  Railroad  Company  v.  Derbjr. 

defendants,  but  was  kept  for  the  use  of  the  President  and 
other  officers  of  the  company,  their  friends  and  guests. 

On  this  engine,  the  plaintiff  and  Mr.  Tucker,  accompanied 
by  the  engineer  and  fireman,  and  a  paymaster  of  defendants, 
proceeded,  following  the  passenger  train,  until  tliey  reached 
Port  Clinton,  a  station  on  the  line  of  the  railroad. 

After  leaving  Port  Clinton,  when  about  three  miles  distant 
from  it,  going  round  a  curve,  the  passengera  on  the  Ariel  saw 
another  engine  called  the  Lycoming,  of  which  S.  P.  Jones 
was  the  conductor,  approaching  on  the  same  track.  The 
engineer  of  the  Ariel  immediately  reversed  his  engine,  and 
put  down  the  break.  Mr.  Tucker,  the  plaintiff,  and  the  fire- 
man, jumped  from  the  Ariel,  to  avoid  the  impending  co^ 
lision.  After  they  had  jumped,  the  engineer  also  left  the 
Ariel,  having  done  all  he  could  do  to  stop  it.  The  plaintiff, 
in  attempting  to  jump,  fell,  and  received  the  injury  of  which 
he  complains. 

The  engineer  of  the  Lycoming,  when  he  saw  the  approach 
of  the  Ariel,  reversed  his  engine  and  put  down  the  brake. 
He  did  not  leave  the  Lycoming  till  after  the  collision.  At 
the  time  of  the  collision,  the  Lycoming  was  backing.  The 
engines  were  but  slightly  injured  by  it. 

On  the  night  of  the  14th  or  the  morning  of  the  15th  of 
June,  a  bridge,  on  the  line  of  the  railroad  above  Port  Clin- 
ton, was  burnt.  In  consequence  of  this,  one  of  the  tracks  of 
the  railroad  was  blocked  up  by  empty  cars  returning  to  the 
mines,  and  stopped  by  the  destruction  of  the  bridge.  For 
this  reason  a  single  track  only  could  be  used  for  the 
business  of  the  road  between  Port  Clinton  and  the  burnt 
bridge. 

Lewis  Kirk,  an  officer  of  the  said  company,  (^master 
machinist  and  foreman,)  went  on  in  the  passenger  cars  from 
Reading,  towards  Pottsville,  informing  the  plaintiff  and  Mr. 
Tucker,  that  he  would  give  the  proper  orders  to  have  the 
track  kept  clear  for  the  Ariel.  On  arriving  at  Port  Clinton 
he  did  give  an  order  to  Edward  Bums,  despatcher  at  Port 
Clinton,  (an  officer  of  said  company,  charged  with  the  duty 
of  controlling  the  starting  of  engines,)  that  no  car  should 
be  allowed  to  go  over  the  road  until  he  the  said  Kirk 
returned. 

This  order  was  communicated  in  express  terms  by  Burns 
to  Jones,  the  conductor  of  the  Lycoming.  Jones  replied  that 
he  would  go,  and  would  take  the  responsibility,  and,  contrary 
•4701  *^  *^^  orders,  did  go  up  the  road  towards  the  burnt 
-'  bridge,  and  on  his  return  met  the  Ariel,  and  the  col- 
lision ensued,  as  above  stated.  Jones  had  the  reputation  of 
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being  a  careful  and  competent  person,  no  previous  disobedi- 
ence of  orders  by  him  had  ever  occurred,  and  he  was  diis- 
charged  by  the  defendants  immediately  after  the  accident, 
and  because  of  it. 

On  the  trial  the  plaintiff  below  requested  the  court  to 
charge  the  jury, — 

I.  That  if  the  plaintiff  was  lawfully  upon  the  railroad  of 
the  defendants  at  the  time  of  the  collision,  by  the  license  of 
the  defendants,  and  was  then  and  there  injured  by  the  negli- 
gence or  disobedience  of  orders  of  the  company's  servants, 
then  and  there  employed  on  the  said  railroad,  the  defendants 
are  liable  for  the  injury  done  to  the  plaintiff  by  such  col- 
lision. 

II.  That  if  the  defendants,  by  their  servants,  undertook  to 
convey  the  plaintiff  along  the  Reading  Railroad,  in  the  car 
Ariel,  and  while  so  conveying  him,  through  the  gross  negli- 
gence of  the  servants  of  the  company  then  and  there  em- 
ployed on  the  said  railroad,  the  collision  occurred,  by  which 
the  plaintiff  was  injured,  that  the  defendants  are  liable  for 
the  injury  done  to  the  plaintiff  by  such  collision,  although 
no  compensation  was  to  be  paid  to  the  company  for  such 
conveyance  of  the  plaintiff. 

III.  That  if  the  collision,  by  which  the  plaintiff  was  in- 
jured, was  occasioned  by  the  locomotive  Lycoming,  then 
driven  negligently  or  in  disobedience  of  orders  upon  the 
said  road  by  J.  P.  Jones,  one  of  the  company's  servants,  then 
having  control  or  command  of  the  said  locomotive,  that  the 
defendants  are  liable  for  the  injury  to  the  plaintiffs,  caused 
by  such  collision. 

And  the  counsel  for  the  defendants  below  requested  the 
court  to  charge  the  jury, — 

1.  That  the  damages,  if  any  are  recoverable,  are  to  be 
confined  to  the  direct  and  immediate  consequences  of  the 
injury  sustained. 

2.  That  if  the  jury  believe  the  plaintiff  had  paid  no  fare, 
and  was  passing  upon  the  railroskd  of  the  defendant  as  an 
invited  guest,  in  order  to  entitle  him  to  recover  damages  he 
must  prove  gross  negligence,  which  is  the  omission  of  that 
care  which  even  the  most  thoughtless  take  of  their  own  con- 
cerns. 

3.  That  the  defendants  would  be  liable  in  damages  to  a 
passenger  who  had  paid  passage-money  upon  their  contract 
to  deliver  him  safely,  for  slight  negligence,  but  to  an  invited 
guest,  who  paid  no  fare  or  passage-money,  they  will  not  be 
responsible  unless  the  jury  believe  that  there  was  not  even 
slight  diligence  on  the  part  of  the  agents  of  the  defendants. 
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4.  That  the  employer  is  not  responsible  for  the  wilful  set 
of  his  servant. 

fi^y^-.  *5.  That  if  the  jury  believe  that  the  conductor  of 
^  the  engine  Lycoming  wilfully,  and  against  the  express 
orders  of  the  officer  of  the  company  communicated  to  hinu 
by  running  his  engine  upon  the  track  above  Port  Clinton, 
caused  the  collision,  the  defendants  are  not  responsible  for 
any  injury  or  loss  resulting  from  such  wilful  disobedience. 

6.  That  if  the  jury  believe  that  every  reasonable  and 
proper  precaution  was  taken  to  have  the  track  of  the  rail- 
road clear  for  the  passage  of  the  Ariel,  and  collision  ensued 
solely  by  reason  of  the  wilful  disobedience  of  the  conductor 
of  the  Lycoming,  and  of  the  express  orders  duly  given  by  an 
agent  of  the  company,  the  plaintiff  cannot  recover. 

7.  That  if  the  jury  believe  that  the  conductor  of  the 
Lycoming,  and  all  the  officers  of  the  company  in  any  wise 
connectea  with  the  collision,  were  carefully  and  prudently 
selected,  and  that  the  collision  ensued  and  the  injury  resulted 
to  the  plaintiff,  an  invited  guest,  by  the  wilful  disobedience 
of  one  of  them  to  an  order  duly  communicated,  then  the 
plaintiff  cannot  recover. 

The  learned  Judge  charged  the  jury  as  requested,  on  all 
the  points  offered  by  the  plaintiff. 

And  the  learned  Judge  charged  on  the  first  aud  second 
points  offered  by  the  defendants,  as  requested,  and  also  on 
the  third  point  of  the  defendants,  with  the  explanation,  that 
though  all  the  other  agents  of  the  defendants  acted  with 
diligence,  yet  if  one  of  the  agents  used  no  diligence  at  alL 
then  the  defendants  could  not  be  said  to  have  shown  slight 
diligence. 

As  to  the  fourth  point,  the  learned  Judge  charged  as  re- 
quested by  the  defendants,  with  this  explanation,  that 
though  the  master  is  not  liable  for  the  wilful  act  of  his  ser- 
vant, not  done  in  the  course  of  his  employment  as  servant, 
yet  if  the  servant  disobeys  an  order  relating  to  his  business, 
and  injury  results  from  that  disobedience,  the  master  is 
liable,  for  it  is  his  duty  to  select  servants  who  will  obey. 
The  disobedience  in  this  case  is  the  ipsa  negligentia^  for  it  is 
not  pretended  by  the  defendants  that  the  Lycoming  was 
intentionally  driven  against  the  Ariel. 

On  the  fifth,  sixth,  and  seventh  points  of  the  defendants, 
the  learned  Judge  refused  to  charge  as  requested. 

The  learned  Judge  further  said,  that  it  is  admitted  that 
the  plaintiff  was  injured  through  the  act  of  Jones,  the  con- 
ductor of  the  Lycoming,  that  the  plaintiff  was  lawfully  on  the 
road  by  the  license  of  the  defendants ;  then,  in  this  view  of 
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the  case,  whether  he  paid  fare  or  not,  or  was  the  giieBt  of  the 
defendants,  made  no  difference  as  to  the  law  of  the  case. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  at  three  thousand  dollars. 

A  writ  of  error  brought  the  case  up  to  this  court. 

*It  was  argued  by  Mr,  Camvbell  and  Mr.  Fisher^  for  r^Ano 
the  plaintiff  in  error,  and  Mr.  ninney  and  Mr.  Wharton^  ■■ 
for  the  defendant  in  error. 

The  points  made  by  the  counsel  for  the  plaintiff  in  error, 
were  the  following : 

I.  The  plaintiff  stood  in  such  relation  to  the  defendants  at 
the  time  of  the  accident,  that  he  cannot  by  law  recover, 

II.  The  plaintiff  suffered  no  damage  from  any  act  with 
which  the  defendants  are  by  law  chargeable. 

These  propositions  cover  the  whole  case;  yet  it  may  be 
proper  to  direct  the  attention  of  the  court  to  two  others, 
which,  although  included  in  the  latter,  are  made  more  specific 
by  referring  to  the  points  and  chaise  of  the  court. 

III.  That  the  learned  Judge  erred  while  affirming  the  third 
and  fourth  points  of  the  defendants,  in  the  explanation  by 
which  that  instruction  was  accompanied.  The  points  and 
explanations  referred  to,  were, 

8.  That  the  defendants  would  be  liable  in  damages  to  a 
passenger  who  had  paid  passage-money,  upon  their  contract 
to  deliver  him  safely,  for  slight  negligence ;  but  to  an  invited 
guest,  who  paid  no  fare,  or  passage-money,  they  will  not  be 
responsible,  unless  the  jury  believe  that  there  was  not  even 
slight  diligence  on  the  part  of  the  agents  of  the  defendants. 

1.  That  the  employer  is  not  responsible  for  the  wilful  act 
of  his  servant  or  agent. 

The  learned  Judge  charged  as  requested  on  the  third  point, 
with  the  explanation,  that  though  all  the  other  agents  of  the 
defendants  acted  with  diligence,  yet,  if  one  of  the  aeents  used 
no  diligence  at  all,  then  the  defendants  could  not  be  said  to 
have  shown  slight  diligence. 

The  learned  Judge  also  charged  as  requested  on  the  fourth 
point,  with  this  explanation,  that  though  the  master  is  not 
liable  for  the  wilful  act  of  his  servant,  not  done  in  the  course 
of  his  employment  as  servant,  yet,  if  the  servant  disobeys  an 
order  relating  to  his  business,  and  injury  results  from  that 
disobedience,  the  master  is  liable ;  for  it  is  his  duty  to  select 
servants  who  will  obey.  The  disobedience  in  this  case  is  the 
ivM,  negligejUia^  for  it  is  not  pretended  by  the  defendants  that 
tne  Lycoming  was  intentionally  driven  against  the  Ariel. 
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TV.  The  learned  Judge  erred  in  refusing  to  charge  as  re- 
quested by  the  5th,  6th,  and  7th  points  of  the  defendants. 

5.  That  if  the  jury  believe  that  the  conductor  of  the  engine 
Lycoming  wilfully,  and  against  the  express  orders  of  the 
officer  of  the  company,  communicated  to  him,  by  running  his 
engine  upon  the  track  above  Port  Clinton,  caused  the  collision, 
♦47^1      ®  *defendants  are  not  responsible  for  any  injury  or 

J  loss  resulting  from  such  wilful  disobedience. 

6.  That  if  the  jury  believe  every  reasonable  and  proper 
precaution  was  taken  to  have  the  track  of  the  railroad  clear 
for  the  passage  of  the  Ariel,  and  the  collision  ensued  solely  by 
reason  of  the  wilful  disobedience  of  the  conductor  of  the 
Lvcoming,  and  of  the  express  orders  duly  given  by  an  agent 
of  the  company,  the  plaintiff  cannot  recover. 

7.  That  if  the  jury  believe  that  the  conductor  of  the  Ly- 
coming, and  all  the  officers  of  the  company,  in  any  wise 
connected  with  the  collision,  were  carefully  and  prudently 
selected,  and  that  the  collision  ensued,  and  the  injury  resulted 
to  the  plaintiff,  an  invited  guest,  by  the  wilful  disobedience 
of  one  of  them  to  an  order  duly  communicated,  then  the 
plaintiff  cannot  recover. 

I.  The  plaintiff  stood  in  such  relation  to  the  defendants  at 
the  time  of  the  accident,  that  he  cannot  by  law  recover. 

The  plaintiff  was  a  stockholder  of  the  defendants ;  he  was 
on  the  road  as  an  invited  guest,  and  paid  no  fare ;  was  not 
carried  in  the  way  of  their  business,  nor  in  a  car  used  for 
such  purpose.  He  voluntarily  left  the  passenger  train  at 
Reading,  and  took  his  seat  in  the  Ariel,  with  full  knowledge 
of  the  service  to  which  it  was  devoted,  and  the  character  of 
the  engine  itself.  He  was  himself  the  president  of  a  railroad 
company. 

Being  no  passenger,  and  not  carried  by  the  company,  even 
gratuitously,  in  the  way  of  their  business,  he  was  in  the  car 
and  was  carried  as  a  stockholder  and  a  guest. 

Where  were  his  legal  rights,  and  what  the  obligations  of 
the  defendants? 

It  was  contended : 

1.  That  no  cause  of  action  can  arise  to  any  person  by 
reason  of  the  occurrence  of  an  unintentional  injury  while  he 
is  receiving  or  partaking  of  any  of  those  acts  of  kindness 
which  spring  from  mere  social  relations.  No  contract  exists, 
and  no  such  duty  as  can  give  a  cause  of  action,  is  by  law  cast 
upon  either  party  in  such  relation.  Such  was  the  position  of 
the  plaintiff. 

Upon  principles  somewhat  analogous  to  the  one  now  pre- 
sented it  has  been  ruled,  ^^  Si  un  hoste  invite  un  al  supper,  et 
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le  nuit  esteant  farr  spent  et  luy  invite  a  stayer  la  tout  le  nuit, 
fit  soit  apres  robbe  uncore  le  hoste  ne  serra  charge  pur  ceo, 
car  cest  guest  ue  fuit  ascur  traveller.    1  Rolle,  Abr.,  8. 

^^  And  if  a  man  set  his  horse  at  an  inn,  though  he  lodge  at 
another  place,  that  makes  him  a  guest,  for  the  innkeeper  gains 
by  the  horse,  and  therefore  that  makes  the  owner  a  guest, 
though  he  be  absent.  Contra,  if  goods  left  there  by  a  man, 
because  the  innkeeper  hath  no  advantage  by  them.  York  v. 
Grenaugh^  2  Ld.  Raym.,  868. 

*"  So  where  one  leaves  his  horse  at  an  inn,  to  stand  r^A^A 
there  by  agreement  at  livery,  although  neither  himself  ^ 
nor  any  of  his  servants  lodge  there,  he  is  reputed  a  guest  for 
that  purpose,  and  the  innkeeper  hath  a  valuable  consideration, 
and  if  that  horse  be  stolen,  he  hath  an  action  upon  the  com- 
mon custom  of  the  realm.  But,  as  in  the  case  at  bar,  where 
he  leaves  goods  to  keep,  whereof  the  defendant  is  not  to  have 
any  benefit,  and  goes  from  thence  for  two  or  three  days,  al- 
though he  saith  he  will  return,  yet  he  is  at  liberty,  and  is  not 
a  guest  during  that  time,  nor  is  the  innkeeper  chargeable  as 
a  common  hostler  for  the  goods  stolen  during  that  time,  un- 
less he  make  a  special  promise  for  the  safe  keeping  of  them, 
and  the  action  ought  to  be  grounded  upon  it."  Greeley  v. 
Clark^  Cro.  Jac,  188. 

**  For  if  a  man  be  lodged  with  another  who  is  not  an  inn- 
holder  on  request,  if  he  be  robbed  in  his  house  by  the  ser- 
vants of  him  who  lodged  him,  or  any  other,  he  shall  not 
answer  for  it."     CayW%  c(zse^  4  Co.,  82. 

"And  therefore,  if  a  neighbor  who  is  no  traveller,  as  a 
friend,  at  the  request  of  the  innholder,  lodges  there,  and  his 
goods  be  stolen,  &c.,  he  shall  not  have  an  action."  Cayle^9 
case^  Id.,  33. 

The  principles  on  which  rights  and  obligations,  arising 
from  particular  relations,  are  founded,  are  stated  by  Shaw, 
C.  J.,  in  Farwell  v.  Boston  and  Worcester  Railroad  Co.^  4 
Mete.  (Mass.),  58. 

And  it  may  be  proper  to  refer  to  that  class  of  cases  based 
upon  the  principle,  that  unless  the  parties  met  upon  the  terms 
01  contract,  none  can  be  inferred,  or,  in  the  words  of  Mr. 
Justice  Williams,  in  DaviesY.  Davies^  (38  Eng.  Com.  L.,  46,) 
that  the  evidence  must  show  "  that  the  parties  came  there 
on  the  terms  that  they  were  to  pay  and  be  paid,  but  if  that 
was  not  so,  there  can  be  no  ex  poste  facto  charge  made  on 
either  side." 

And  to  the  same  effect  are  the  actions  brought  upon  claims 
for  services  rendered,  when  the  relations  of  the  parties  do  not 
justify  the  inference  of  contract.    Strine  v^  Parsons^  6  Watts 

507 


474  SUPREME  COURT. 

Philadelphift  and  Reading  Railroad  Companj  v.  Derby. 

&  S.  (Pa.),  357.  The  case  of  a  woman  who  lived  with  the 
deoedent  (whose  estate  was  sued)  as  his  wife.  WBdker'9 
JSstate^  3  Rawie  (Pa.),  343.  An  action  by  a  son  for  serriees 
rendered  after  he  arrived  at  full  age.  And  also  Candor*i 
Appeal^  6  Watts  &  S.  (Pa,),  216 ;  naeks  v.  Stewart^  8  Pa. 
St.,  213. 

2.  The  plaintiff,  being  a  stockholder  as  well  as  guest,  and 
availing  himself  of  an  opportunity  to  inspect,  for  his  own  in- 
terest as  for  that  of  others,  the  line  of  the  road,  their  shops, 
&c.,  he  cannot,  by  reason  also  of  this  relation,  recover. 

He  was  in  the  car,  as  already  stated,  as  a  stockholder,  and 
not  carried  by  the  company  in  the  way  of  their  business,  but 
for  his  own  benefit,  and  for  the  interest  of  other  stockholders 
whom  he  represented,  and  for  whom  he  was  acting  as  agent. 
♦47 'il  ^^  contract  *was  entered  into  vnth  him,  and  he  occu- 
J  pied,  in  this  regard,  no  other  relation  than  any  other 
officer,  or  agent  of  the  company  or  coproprietor  of  the  road. 

One  agent  injured  by  another  agent,  cannot  recover  from 
their  common  principal.  Farwell  v.  Baton  ^  Worcester  Rail- 
road Co,,  4  Mete.  (Mass.),  49;  Brown  v.  Maxtvell^  6  Hill 
(N.  Y.),  592;  Murray  v.  South  Carolina  Railroad  Co.^  1 
McMull.  (S.  C),  385 ;  Coon  v.  Railroad  Co.,  6  Barb.  (N.  Y.), 
231 ;  Prieitly  v.  Fowler,  3  Mees.  &  W.,  1. 

If  the  defendant  in  error  owned  half  the  stock  of  the  road, 
or  being  so  the  owner,  the  company  was  unincorporated,  (its 
charter  cannot  affect  this  relation,)  or  if  the  charter  had 
created  an  individual  liability  in  the  shareholders,  what  duty 
did  the  law  impose  upon  the  other  proprietors  towards  him, 
while  he  was  on  the  road  by  their  license,  without  compensa- 
tion, to  inspect  its  condition  for  his  own  benefit  ?  It  is  sub- 
mitted he  went  there  like  any  other  tenant  in  common,  or 
joint  proprietor,  without  right  to  claim  against  his  coproprie- 
tors  for  tlie  negligence  of  any  of  their  common  servants. 

II.  The  plaintiff  suffered  no  damage  from  any  act  with 
which  the  defendants  are  by  law  chargeable. 

The  gist  of  the  action  is,  the  neglect  by  the  servant  of  the 
defendants  of  some  duty  imposed  upon  them  by  law,  for  which 
negligence  they  are  sought  to  be  held  responsible. 

1.  It  is  first  to  be  observed,  that  this  liability  of  the  de- 
fendants, if  any,  is  not  affected  by  their  corporate  character, 
and  if  under  like  circumstances  an  individual  would  not  be 
liable,  a  corporation  will  not. 

"  A  corporation  will  be  liable  for  an  injury  done  by  its  ser- 
vants, if  under  like  circumstances  an  individual  wotild  be  re- 
sponsible." The  First  Baptist  Church  v.  Schenectady  f  Tr. 
K.  R.  Co.,  6  Barb..(N.  Y.),  79.  « Indeed  the  same  rule  abould 
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be  applied  to  a  corporation  as  should  be  applied  to  an  indi- 
vidual who  carries  on  a  business  solely  through  the  medium 
of  agents  and  servants."  Pratt,  J.,  Coon  v.  The  Utioa  R,  R. 
Co.,  6  Barb.  (N.  Y.),  281 ;  PhiladelpUa  R,  R.  Co.  v.  Wilt, 
4  Whart.  (Pa.),  146. 

"  The  power  and  duty  of  an  engine  driver  must  be  the  same, 
simply  as  such,  whether  he  be  employed  by  a  corporation  or 
a  joint  stock  company,  or  an  ordinary  partnership,  or  an  in- 
dividual. The  driver  appointed  by  a  corporation,  or  com- 
pany, or  partnership,  carrying  on  the  business  of  carriers  of 
passengers  or  goods,  must,  as  such,  have  the  same  duties  and 
powers."  Per  Parke,  B.,  8  Wels.,  H.  &  G.,  277  ;  Can.  v.  R. 
R.  Co. 

2.  That  an  individual  would  not,  under  the  facts  in  this 
case,  have  been  liable,  is,  it  is  submitted,  clear,  from  the  fol- 
lowing ^authorities,  and  the  principles  upon  which  the  r^nAna 
decisions  are  based :  ^ 

^^  A  master  is  chargeable  with  the  acts  of  his  servant,  but 
when  he  acts  in  the  execution  of  the  authority  given  him 
by  his  master,  and  then  the  act  of  the  servant  is  the  act  of 
the  master."  Per  Holt,  C.  J.,  Middleton  v.  Fowler,  1  Salk., 
282. 

^^In  civil  matters,  to  render  one  man  amenable  for 
another's  misconduct,  it  must  ever  be  established  that  the 
latter,  in  committing  the  injury,  was  all  the  while  acting 
under  the  authority,  and  with  the  assent,  express  or  implied, 
of  the  former."     Ham.,  N.  P.,  80. 

"  Hence  it  is,  that  the  principal  is  never  liable  for  the  un- 
authorized, the  wilful,  or  the  malicious  act  or  trespass  of  the 
agent."     Per  Story,  J.,  Princip.  and  Agt.,  §  466. 

In  McManus  v.  Crickett,  Lord  Kenyon  cites  these  cases,  as 
illustrating  the  rule : 

**  If  my  servant,  contrary  to  my  will,  chase  my  beasts  into 
the  soil  of  another,  I  shall  not  be  punished." 

*'  If  I  command  my  servant  to  distrain,  and  he  ride  on  the 
distress,  he  shall  be  punished,  not  I."     1  East,  106. 

^^  In  order  to  render  a  master  liable  for  a  trespass  committed 
by  the  servant,  it  is  necessary  to  show  that  the  acts  were  done 
while  the  servant  was  acting  under  the  authority  of  the  mas- 
ter. ...  To  render  him  liable,  it  must  be  shown  that 
the  commission  of  the  trespasses  was  in  the  execution  of  his 
order,  or  with  his  assent  or  approbation."  Per  Waite,  J., 
Church  V.  Mansfield,  20  Conn.,  287. 

In  Armstrong  v.  Cooley,  (5  Gill.  (Md.),  512,)  it  was  said, 
by  Treat,  C.  J.,  "  Even  when  the  act  is  lawful,  the  principal 
is  responsible  for  the  msinner  of  its  performance,  if  done  in 
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the  course  of  his  employment,  and  not  in  wilful  violation  of 
his  instructions."  Thus  declaring  that,  in  the  latter  case,  he 
would  not  be  liable. 

^^  It  should  here  be  observed,  that  the  ground  of  the  prin- 
cipaFs  liability  cannot  be  that  he  has  selected  an  agent  who 
is  more  or  less  unworthy,  and  placed  him  in  a  situation  which 
enables  him  to  become  the  instrument  of  mischief  to  his  neigh- 
bor, because  that  would  hold  him  responsible ;  not  alone  for 
the  acts  done  by  the  other,  in  bis  capacity  yua^nu«  agent,  but 
even  for  a  wilful  default."     Ham.,  N.  P.,  81. 

This  principle  is  exemplified  in  the  case  next  cited,  which, 
with  the  following,  it  is  submitted,  rule  the  cause  now  before 
the  court. 

Joel  V.  Morrison^  25  Eng.  Com.  L.  Rep.,  512.  In  this  case, 
the  plaintiff  was  knocked  aown  by  the  defendant's  horse  and 
cart,  then  driven  by  one  of  his  servants  accompanied  by 
*4771  ^"^^^^^*  *The  defendant  proved  that  his  hoi-se  and 
J  cart  were  only  in  the  habit  of  being  driven  out  of  the 
city,  and  did  not  go  into  the  city  (where  the  act  happened) 
at  all.  Thesiger,  counsel  for  the  plaintiff,  suggested  that  the 
defendant's  servants  might  have  gone  out  of  their  way,  for 
their  own  purposes,  or  might  have  taken  the  cart  at  a  time 
when  it  was  not  wanted  for  the  purpose  of  business,  and  have 
gone  to  pay  a  visit  to  some  friend.  He  was  observing  that, 
under  these  circumstances,  the  defendant  was  liable  tor  the 
acts  of  his  servants — but,  per  Parke,  B.,  "  He  is  not  liable, 
if,  as  you  suggest,  these  young  men  took  the  cart  without 
leave." 

Wilson  V.  Peverler/y  (2  N.  H.,  648,)  was  an  action  on  the 
case  against  the  master.  It  appeared  that,  by  the  defendant's 
orders,  a  fire  was  set  on  his  land,  and  the  charge  of  it  given 
to  a  hired  laborer.  That  the  defendant  left  home,  directing 
the  laborer,  after  setting  the  fire,  to  employ  himself  in  harrow- 
ing other  land  in  the  neighborhood.  That  the  laborer,  after 
his  master's  absence,  and  before  he  commenced  harrowing, 
carried  brands  from  that  fire  into  the  ploughing  field,  to  con- 
sume some  piles  of  wood  and  brush  there  collected,  and  on 
his  way  dropped  some  coals,  from  which  another  fire  arose, 
and  did  all  the  injury  complained  of.  That  carrying  fire 
from  one  field  to  another  was  dangerous,  and  was  not  in  con- 
formity to  any  express  authority  of  his  master;  that  the 
laborer  was  accustomed  to  work  under  the  particular  direc- 
tions of  his  master,  and  could  conveniently  have  harrowed, 
without  first  burning  the  piles  of  wood,  though  to  burn  them 
first  is  the  usual  course  of  good  husbandry.  A  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court. 
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Judgment  was  afterwards  given  for  the  defendant,  and  the 
Judge  (Woodbury)  said:  "The  next  ground  on  which  a 
master  is  liable  for  wrongs  of  his  servant,  is,  that  the  wrongs 
are  performed  by  the  servant  in  the  negligent  and  unskilful 
execution  of  business  specially  intrusted  to  the  servant,  but 
the  principle  does  not  reach  wrongs  caused  by  carelessness 
in  the  perforniaiice  of  an  act,  not  directed  by  the  master,  as  a 
piece  of  business  of  some  third  person,  or  of  the  servant  him- 
self, or  of  the  master,  but  whicli  the  master  did  not,  either 
expressly  or  impliedly,  direct  him  to  perform.  .  .  .  Thus, 
a  piece  of  labor  might  be  very  properly  performed  at  one 
time,  and  not  at  another ;  as,  in  this  case,  the  setting  of  a  fire 
in  the  neighborhood  of  much  combustible  matter.  And  if 
the  master,  when  the  fire  would  be  highly  dangerous  in  such 
a  place,  forbore  to  direct  it  to  be  kindled,  and  employed  his 
servant  in  other  business,  it  would  be  unreasonable  to  make 
him  liable,  if  the  servant,  before  attending  to  that  business, 
went  in  his  own  discretion,  and  kindled  the  fire  to  the  dam- 
age of  third  persons.  *The  master  quoad  hoc^  is  not  r^nAjQ 
acting  in  person,  or  through  the  servant,  neither  per  ^ 
w,  nor  jo^r  cditid^  and  the  doctrine  of  respondeat  superior^  doef 
not  apply  to  such  an  act,  it  being  the  sole  act  of  the  servant.'' 
It  appears  by  the  evidence,  as  applied  to  these  rules : 

1.  Jones  was  not  acting  in  execution  of  the  authority 
given  him  by  his  master,  the  company,  which  is  deemed  es- 
sential by  Lord  Holt. 

2.  In  committing  the  injury,  he  was  not  all  the  while,  or 
at  any  time,  acting  under  the  authority,  or  with  the  assent  of 
the  company,  things,  says  Hammond,  ever  to  be  established 
to  make  the  principal  liable. 

8.  His  act  was  contrary  to  the  will  and  express  direction 
of  the  company,  which,  under  the  cases  approved  by  Lord 
Kenyon,  in  McManus  v.  Crickett^  would  discharge  the  master 
from  liability. 

4.  The  company  directed  him  to  do  one  thing,  and  not  to 
do  another ;  yet,  he  did  the  latter,  and  did  not  do  the  former ; 
therefore,  according  to  the  rule  approved  by  Lord  Kenyon, 
he,  and  not  the  company,  is  liable  to  the  plaintiff. 

5.  His  whole  conduct  was  unauthorized  by  the  defendants, 
who  are,  therefore,  not  liable,  under  the  authority  of  Story 
and  Waite,  Js. 

6.  His  acts  were  "  in  wilful  violation  of  his  instructions," 
and,  therefore,  as  stated  in  the  opinion  of  Treat,  C.  J.,  the 
defendants  are  not  liable. 

7.  He  took  and  run  the  car  "without  leave,"  in  which 
case,  says  Parke,  B.,  the  principal  is  "  not  liable." 
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defendants,  but  was  kept  for  the  use  of  the  President  and 
other  officers  of  the  company,  their  friends  and  guests. 

On  this  engine,  the  plaintiff  and  Mr.  Tucker,  accompanied 
by  the  engineer  and  fireman,  and  a  paymaster  of  defendants, 
proceeded,  following  the  passenger  train,  until  they  reached 
Port  Clinton,  a  station  on  the  line  of  the  railroad. 

After  leaving  Port  Clinton,  when  about  three  miles  distant 
from  it,  going  round  a  curve,  the  passengers  on  the  Ariel  saw 
another  engine  called  the  Lycoming,  of  which  S.  P.  Jones 
was  the  conductor,  approaching  on  the  same  track.  The 
engineer  of  the  Ariel  immediately  reversed  his  engine,  and 
put  down  the  break.  Mr.  Tucker,  the  plaintiff,  and  the  fire- 
man, jumped  from  the  Ariel,  to  avoid  the  impending  col- 
lision. After  they  had  jumped,  the  engineer  also  le&  the 
Ariel,  having  done  all  he  could  do  to  stop  it.  The  plaintiff, 
in  attempting  to  jump,  fell,  and  received  the  injury  of  which 
he  complains. 

The  engineer  of  the  Lycoming,  when  he  saw  the  approach 
of  the  Ariel,  reversed  his  engine  and  put  down  the  brake. 
He  did  not  leave  the  Lycoming  till  after  the  collision.  At 
the  time  of  the  collision,  the  Lycoming  was  backing.  The 
engines  were  but  slightly  injured  by  it. 

On  the  night  of  the  14th  or  the  morning  of  the  15th  of 
June,  a  bridge,  on  the  line  of  the  railroad  above  Port  Clin- 
ton, was  burnt.  In  consequence  of  this,  one  of  the  tracks  of 
the  railroad  was  blocked  up  by  empty  cars  returning  to  the 
mines,  and  stopped  by  the  destruction  of  the  bridge.  For 
this  reason  a  single  track  only  could  be  used  for  the 
business  of  the  road  between  Port  Clinton  and  the  burnt 
bridge. 

Lewis  Kirk,  an  officer  of  the  said  company,  (master 
machinist  and  foreman,)  went  on  in  the  passenger  cars  from 
Reading,  towards  Pottsville,  informing  the  plaintiff  and  Mr. 
Tucker,  that  he  would  give  the  proper  orders  to  have  the 
track  kept  clear  for  the  Ariel.  On  arriving  at  Port  Clinton 
he  did  give  an  order  to  Edward  Burns,  despatcher  at  Port 
Clinton,  (an  officer  of  said  company,  charged  with  the  duty 
of  controlling  the  starting  of  engines,)  that  no  car  should 
be  allowed  to  go  over  the  road  until  he  the  said  Kirk 
returned. 

This  order  was  communicated  in  express  terms  by  Burns 
to  Jones,  the  conductor  of  the  Lycoming.  Jones  replied  that 
he  would  go,  and  would  take  the  responsibility,  and,  contrary 
♦4701  ^  *^^®  orders,  did  go  up  the  road  towards  the  burnt 
•J  bridge,  and  on  his  return  met  the  Ariel,  and  the  col- 
lision ensiled,  as  above  stated.  Jones  had  the  reputation  of 
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being  a  careful  and  competent  person,  no  previous  disobedi- 
ence of  orders  by  him  had  ever  occurred,  and  he  was  dis- 
charged by  the  defendants  immediately  after  the  accident, 
and  because  of  it. 

On  the  trial  the  plaintifiF  below  requested  the  court  to 
charge  the  jury, — 

I.  That  if  the  plaintiff  was  lawfully  upon  the  railroad  of 
the  defendants  at  the  time  of  the  collision,  by  the  license  of 
the  defendants,  and  was  then  and  there  injured  by  the  negli- 
gence or  disobedience  of  orders  of  the  company's  servants, 
then  and  there  employed  on  the  said  railroad,  the  defendants 
are  liable  for  the  injury  done  to  the  plaintiff  by  such  col- 
lision. 

II.  That  if  the  defendants,  by  their  servants,  undertook  to 
convey  the  plaintiff  along  the  Reading  Railroad,  in  the  car 
Ariel,  and  while  so  conveying  him,  through  the  gross  negli- 
gence of  the  servants  of  the  company  then  and  there  em- 
ployed on  the  said  railroad,  the  collision  occurred,  by  which 
the  plaintiff  was  injured,  that  the  defendants  are  liable  for 
the  injury  done  to  the  plaintiff  by  such  collision,  although 
no  compensation  was  to  be  paid  to  the  company  for  such 
conveyance  of  the  plaintiff. 

III.  That  if  the  collision,  by  which  the  plaintiff  was  in- 
jured, was  occasioned  by  the  locomotive  Lycoming,  then 
driven  negligently  or  in  disobedience  of  orders  upon  the 
said  road  JSy  J.  P.  Jones,  one  of  the  company's  servants,  then 
having  control  or  command  of  the  said  locomotive,  that  the 
defendants  are  liable  for  the  injury  to  the  plaintiffs,  caused 
by  such  collision. 

And  the  counsel  for  the  defendants  below  requested  the 
court  to  charge  the  jury, — 

1.  That  the  damages,  if  any  are  recoverable,  are  to  be 
confined  to  the  direct  and  immediate  consequences  of  the 
injury  sustained. 

2.  That  if  the  jury  believe  the  plaintiff  had  paid  no  fare, 
and  was  passing  upon  the  railroad  of  the  defendant  as  an 
invited  guest,  in  order  to  entitle  him  to  recover  damages  he 
must  prove  gross  negligence,  which  is  the  omission  of  that 
care  which  even  the  most  thoughtless  take  of  their  own  con- 
cerns. 

8.  That  the  defendants  would  be  liable  in  damages  to  a 
passenger  who  had  paid  passage-money  upon  their  contract 
to  deliver  him  safely,  for  slight  negligence,  but  to  an  invited 
guest,  who  paid  no  fare  or  passage-money,  they  will  not  be 
responsible  unless  the  jury  believe  that  there  was  not  even 
sl^ht  diligence  on  the  part  of  the  agents  of  the  defendants. 
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defendants,  but  was  kept  for  the  use  of  the  President  and 
other  officers  of  the  company,  their  friends  and  guests. 

On  this  engine,  the  plaintiff  and  Mr.  Tucker,  accompanied 
by  the  engineer  and  fireman,  and  a  paymaster  of  defendants, 
proceeded,  following  the  passenger  train,  until  they  reached 
Port  Clinton,  a  station  on  the  line  of  the  railroad. 

After  leaving  Port  Clinton,  when  about  three  miles  distant 
from  it,  going  round  a  curve,  the  passengers  on  the  Ariel  saw 
another  engine  called  the  Lycoming,  of  which  S.  P.  Jones 
was  the  conductor,  approaching  on  the  same  track.  The 
engineer  of  the  Ariel  immediately  reversed  his  engine,  and 
put  down  the  break.  Mr.  Tucker,  the  plaintiff,  and  the  fire- 
man, jumped  from  the  Ariel,  to  avoid  the  impending  col- 
lision. After  they  had  jumped,  the  engineer  also  left  the 
Ariel,  having  done  all  he  could  do  to  stop  it.  The  plaintiff, 
in  attempting  to  jump,  fell,  and  received  the  injury  of  which 
he  complains. 

The  engineer  of  the  Lycoming,  when  he  saw  the  approach 
of  the  Ariel,  reversed  his  engine  and  put  down  the  brake. 
He  did  not  leave  the  Lycoming  till  after  the  collision.  At 
the  time  of  the  collision,  the  Lycoming  was  backing.  The 
engines  were  but  slightly  injured  by  it. 

On  the  night  of  the  14th  or  the  morning  of  the  15th  of 
June,  a  bridge,  on  the  line  of  the  railroad  above  Port  Clin- 
ton, was  burnt.  In  consequence  of  this,  one  of  the  tracks  of 
the  railroad  was  blocked  up  by  empty  cars  returning  to  the 
mines,  and  stopped  by  the  destruction  of  the  bridge.  For 
this  reason  a  single  track  only  could  be  used  for  the 
business  of  the  road  between  Port  Clinton  and  the  burnt 
bridge. 

Lewis  Kirk,  an  officer  of  the  said  company,  (master 
machinist  and  foreman,)  went  on  in  the  passenger  cars  from 
Reading,  towards  Pottsville,  informing  the  plaintiff  and  Mr. 
Tucker,  that  he  would  give  the  proper  orders  to  have  the 
track  kept  clear  for  the  Ariel.  On  arriving  at  Port  Clinton 
he  did  give  an  order  to  Edward  Burns,  despatcher  at  Port 
Clinton,  (an  officer  of  said  company,  charged  with  the  duty 
of  controlling  the  starting  of  engines,)  that  no  car  should 
be  allowed  to  go  over  the  road  until  he  the  said  Kirk 
returned. 

This  order  was  communicated  in  express  terms  by  Bums 
to  Jones,  the  conductor  of  the  Lycoming.  Jones  replied  that 
he  would  go,  and  would  take  the  responsibility,  and,  contrary 
*4701  ^  *^^^  orders,  did  go  up  the  road  towards  the  burnt 
-■  bridge,  and  on  his  return  met  the  Ariel,  and  the  col- 
lision ensiled,  as  above  stated.  Jones  had  the  reputation  of 
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being  a  careful  and  competent  person,  no  previous  disobedi- 
ence of  orders  by  him  bad  ever  occurred,  and  he  was  dis- 
charged by  the  defendants  immediately  after  the  accident, 
and  because  of  it. 

On  the  trial  the  plaintiff  below  requested  the  court  to 
charge  the  jury, — 

I.  That  if  the  plaintiff  was  lawfully  upon  the  railroad  of 
the  defendants  at  the  time  of  the  collision,  by  the  license  of 
the  defendants,  and  was  then  and  there  injured  by  the  negli- 
gence or  disobedience  of  orders  of  the  company's  servants, 
then  and  there  employed  on  the  said  railroad,  the  defendants 
are  liable  for  the  injury  done  to  the  plaintiff  by  such  col- 
lision. 

II.  That  if  the  defendants,  by  their  servants,  undertook  to 
convey  the  plaintiff  along  the  Reading  Railroad,  in  the  car 
Ariel,  and  while  so  conveying  him,  through  the  gross  negli- 
gence of  the  servants  of  the  company  then  and  there  em- 
ployed on  the  said  railroad,  the  collision  occurred,  by  which 
the  plaintiff  was  injured,  that  the  defendants  are  liable  for 
the  injury  done  to  the  plaintiff  by  such  collision,  although 
no  compensation  was  to  be  paid  to  the  company  for  such 
conveyance  of  the  plaintiff. 

III.  That  if  the  collision,  by  which  the  plaintiff  was  in- 
jured, was  occasioned  by  the  locomotive  Lycoming,  then 
driven  negligently  or  in  disobedience  of  orders  upon  the 
said  road  by  J.  P.  Jones,  one  of  the  company's  servants,  then 
having  control  or  command  of  the  said  locomotive,  that  the 
defendants  are  liable  for  the  injury  to  the  plaintiffs,  caused 
by  such  collision. 

And  the  counsel  for  the  defendants  below  requested  the 
court  to  charge  the  jury, — 

1.  That  the  damages,  if  any  are  recoverable,  are  to  be 
confined  to  the  direct  and  immediate  consequences  of  the 
injury  sustained. 

2.  That  if  the  jury  believe  the  plaintiff  had  paid  no  fare, 
and  was  passing  upon  the  railroad  of  the  defendant  as  an 
invited  guest,  in  order  to  entitle  him  to  recover  damages  he 
must  prove  gross  negligence,  which  is  the  omission  of  that 
care  which  even  the  most  thoughtless  take  of  their  own  con- 
cerns. 

8.  That  the  defendants  would  be  liable  in  damages  to  a 
passenger  who  had  paid  passage-money  upon  their  contract 
to  deliver  him  safely,  for  slight  negligence,  but  to  an  invited 
guest,  who  paid  no  fare  or  passage-money,  they  will  not  be 
responsible  unless  the  jury  believe  that  there  was  not  even 
slight  diligence  on  the  part  of  the  agents  of  the  defendants. 
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defendants,  but  was  kept  for  the  use  of  the  President  and 
other  officers  of  the  company,  their  friends  and  guests. 

On  this  engine,  the  plaintiff  and  Mr.  Tucker,  accompanied 
by  the  engineer  and  fireman,  and  a  paymaster  of  defendants, 
proceeded,  following  the  passenger  train,  until  they  reached 
Port  Clinton,  a  station  on  the  line  of  the  railroad. 

After  leaving  Port  Clinton,  when  about  three  miles  distant 
from  it,  going  round  a  curve,  the  passengers  on  the  Ariel  saw 
another  engine  called  the  Lycoming,  of  which  S.  P.  Jones 
was  the  conductor,  approaching  on  the  same  track.  The 
engineer  of  the  Ariel  immediately  reversed  his  engine,  and 
put  down  the  break.  Mr.  Tucker,  the  plaintiff,  and  the  fire- 
man, jumped  from  the  Ariel,  to  avoid  the  impending  col- 
lision. After  they  had  jumped,  the  engineer  also  left  the 
Ariel,  having  done  all  he  could  do  to  stop  it.  The  plaintiff, 
in  attempting  to  jump,  fell,  and  received  the  injury  of  which 
he  complains. 

The  engineer  of  the  Lycoming,  when  he  saw  the  approach 
of  the  Ariel,  reversed  his  engine  and  put  down  the  brake. 
He  did  not  leave  the  Lycoming  till  after  the  collision.  At 
the  time  of  the  collision,  the  Lycoming  was  backing.  The 
engines  were  but  slightly  injured  by  it. 

On  the  night  of  the  14th  or  the  morning  of  the  15th  of 
June,  a  bridge,  on  the  line  of  the  railroad  above  Port  Clin- 
ton, was  burnt.  In  consequence  of  this,  one  of  the  tracks  of 
the  railroad  was  blocked  up  by  empty  cars  returning  to  the 
mines,  and  stopped  by  the  destruction  of  the  bridge.  For 
this  reason  a  single  track  only  could  be  used  for  the 
business  of  the  road  between  Port  Clinton  and  the  burnt 
bridge. 

Lewis  Kirk,  an  officer  of  the  said  company,  (master 
machinist  and  foreman,)  went  on  in  the  passenger  cars  from 
Reading,  towards  Pottsville,  informing  the  plaintiff  and  Mr. 
Tucker,  that  he  would  give  the  proper  orders  to  have  the 
track  kept  clear  for  the  Ariel.  On  arriving  at  Port  Clinton 
he  did  give  an  order  to  Edward  Bums,  despatcher  at  Port 
Clinton,  (an  officer  of  said  company,  charged  with  the  duty 
of  controlling  the  starting  of  engines,)  that  no  car  should 
be  allowed  to  go  over  the  road  until  he  the  said  Kirk 
returned. 

This  order  was  communicated  in  express  terms  by  Bums 
to  Jones,  the  conductor  of  the  Lycoming.  Jones  replied  that 
he  would  go,  and  would  take  the  responsibility,  and,  contrary 
♦4701  ^  *^^^  orders,  did  go  up  the  road  towards  the  burnt 
•J  bridge,  and  on  his  return  met  the  Ariel,  and  the  col- 
lision ensued,  as  above  stated.  Jones  had  the  reputation  of 
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being  a  careful  and  competent  person,  no  previous  disobedi- 
ence of  orders  by  him  had  ever  occurred,  and  he  was  dis- 
charged by  the  defendants  immediately  after  the  accident, 
and  because  of  it. 

On  the  trial  the  plaintiff  below  requested  the  court  to 
charge  tlie  jury, — 

I.  That  if  the  plaintiff  was  lawfully  upon  the  railroad  of 
the  defendants  at  the  time  of  the  collision,  by  the  license  of 
the  defendants,  and  was  then  and  there  injured  by  the  negli- 
gence or  disobedience  of  orders  of  the  company's  servants, 
then  and  there  employed  on  the  said  railroad,  the  defendants 
are  liable  for  the  injury  done  to  the  plaintiff  by  such  col- 
lision. 

II.  That  if  the  defendants,  by  their  servants,  undertook  to 
convey  the  plaintiff  along  the  Reading  Railroad,  in  the  car 
Ariel,  and  while  so  conveying  him,  through  the  gross  negli- 
gence of  the  servants  of  the  company  then  and  there  em- 
ployed on  the  said  railroad,  the  collision  occurred,  by  which 
the  plaintiff  was  injured,  that  the  defendants  are  liable  for 
the  injury  done  to  the  plaintiff  by  such  collision,  although 
no  compensation  was  to  be  paid  to  the  company  for  such 
conveyance  of  the  plaintiff. 

III.  That  if  the  collision,  by  which  the  plaintiff  was  in- 
jured, was  occasioned  by  the  locomotive  Lycoming,  then 
driven  negligently  or  in  disobedience  of  orders  upon  the 
said  road  by  J.  P.  Jones,  one  of  the  company's  servants,  then 
having  control  or  command  of  the  said  locomotive,  that  the 
defendants  are  liable  for  the  injury  to  the  plaintiffs,  caused 
by  such  collision. 

And  the  counsel  for  the  defendants  below  requested  the 
court  to  charge  the  jury, — 

1.  That  the  damages,  if  any  are  recoverable,  are  to  be 
confined  to  the  direct  and  immediate  consequences  of  the 
injury  sustained. 

2.  That  if  the  jury  believe  the  plaintiff  had  paid  no  fare, 
and  was  passing  upon  the  railroad  of  the  defendant  as  an 
invited  guest,  in  order  to  entitle  him  to  recover  damages  he 
must  prove  gross  negligence,  which  is  the  omission  of  that 
care  which  even  the  most  thoughtless  take  of  their  own  con- 
cerns. 

3.  That  the  defendants  would  be  liable  in  damages  to  a 
passenger  who  had  paid  passage-money  upon  their  contract 
to  deliver  him  safely,  for  slight  negligence,  but  to  an  invited 
guest,  who  paid  no  fare  or  passage-money,  they  will  not  be 
responsible  unless  the  jury  believe  that  there  was  not  even 
slight  diligence  on  the  part  of  the  agents  of  the  defendants. 
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4.  That  the  employer  is  not  responsible  for  the  wilful  act 
of  bis  servant. 

0Afrfi  *5.  That  if  the  jury  believe  that  the  conductor  of 
^'  ^J  the  engine  Lycoming  wilfully,  and  against  the  express 
orders  of  the  officer  of  the  company  communicated  to  him, 
by  running  his  engine  upon  the  track  above  Port  Clinton, 
caused  the  collision,  the  defendants  are  not  responsible  for 
any  injury  or  loss  resulting  from  such  wilful  disobedience. 

6.  That  if  the  jury  believe  that  every  reasonable  and 
proper  precaution  was  taken  to  have  the  track  of  the  rail- 
road clear  for  the  passage  of  the  Ariel,  and  collision  ensued 
solely  by  reason  of  the  wilful  disobedience  of  the  conductor 
of  the  Lycoming,  and  of  the  express  orders  duly  given  by  an 
agent  of  the  company,  the  plaintiff  cannot  recover. 

7.  That  if  the  jury  believe  that  the  conductor  of  the 
Lycoming,  and  all  the  officers  of  the  company  in  any  wise 
connected  with  the  collision,  were  carefully  and  prudently 
selected,  and  that  the  collision  ensued  and  the  injury  resulted 
to  the  plaintiff,  an  invited  guest,  by  the  wilful  disobedience 
of  one  of  them  to  an  order  duly  communicated,  then  the 
plaintiff  cannot  recover. 

The  learned  Judge  charged  the  jury  as  requested,  on  all 
the  points  offered  by  the  plaintiff. 

And  the  learned  Judge  charged  on  the  first  and  second 
points  offered  by  the  defendants,  as  requested,  and  also  on 
the  third  point  of  the  defendants,  with  the  explanation,  that 
though  all  the  other  agents  of  the  defendants  acted  with 
diligence,  yet  if  one  of  the  agents  used  no  diligence  at  all, 
then  the  defendants  could  not  be  said  to  have  shown  slight 
diligence. 

As  to  the  fourth  point,  the  learned  Judge  charged  as  re- 
quested by  the  defendants,  with  this  explanation,  that 
though  the  master  is  not  liable  for  the  wilful  act  of  his  ser- 
vant, not  done  in  the  course  of  his  employment  as  servant, 
yet  if  the  servant  disobeys  an  order  relating  to  his  business, 
and  injury  results  from  that  disobedience,  the  master  is 
liable,  for  it  is  his  duty  to  select  servants  who  will  obey. 
The  disobedience  in  this  case  is  the  ipsa  negligentia^  for  it  is 
not  pretended  by  the  defendants  that  the  Lycoming  was 
intentionally  driven  against  the  Ariel. 

On  the  fifth,  sixth,  and  seventh  points  of  the  defendants, 
the  learned  Judge  refused  to  charge  as  requested. 

The  learned  Judge  further  said,  that  it  is  admitted  that 
the  plaintiff  was  injured  through  the  act  of  Jones,  the  con- 
ductor of  the  Lycoming,  that  the  plaintiff  was  lawfully  on  the 
road  by  the  license  of  the  defendants ;  then,  in  this  view  of 
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the  case,  whether  he  paid  fare  or  not,  or  was  the  gnest  of  the 
defendants,  made  no  difference  as  to  the  law  of  the  case. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  at  three  thousand  dollars. 

A  writ  of  error  brought  the  case  up  to  this  court. 

*It  was  argued  by  Mr,  Campbell  and  Mr.  Fisher^  for  r^jiro 
the  plaintiff  in  error,  and  Mr.  Binney  and  Mr.  Wharton^  ■■ 
for  the  defendant  in  error. 

The  points  made  by  the  counsel  for  the  plaintiff  in  error, 
were  the  following: 

I.  The  plaintiff  stood  in  such  relation  to  the  defendants  at 
the  time  of  the  accident,  that  he  cannot  by  law  recover. 

II.  The  plaintiff  suffered  no  damage  from  any  act  with 
which  the  defendants  are  by  law  chargeable. 

These  propositions  cover  the  whole  case;  yet  it  may  be 
proper  to  direct  the  attention  of  the  court  to  two  others, 
which,  although  included  in  the  latter,  are  made  more  specific 
by  referring  to  the  points  and  charge  of  the  court. 

III.  That  the  learned  Judge  erred  while  affirming  the  third 
and  fourth  points  of  the  defendants,  in  the  explanation  by 
which  that  instruction  was  accompanied.  The  points  and 
explanations  referred  to,  were, 

o.  That  the  defendants  would  be  liable  in  damages  to  a 
passenger  who  had  paid  passage-money,  upon  their  contract 
to  deliver  him  safely,  for  slight  negligence ;  but  to  an  invited 
guest,  who  paid  no  fare,  or  passage-money,  they  will  not  be 
responsible,  unless  the  jury  believe  that  there  was  not  even 
slight  diligence  on  the  part  of  the  agents  of  the  defendants. 

4.  That  the  employer  is  not  responsible  for  the  wilful  act 
of  his  servant  or  agent. 

The  learned  Judge  charged  as  requested  on  the  third  point, 
with  the  explanation,  that  though  all  the  other  agents  of  the 
defendants  acted  with  diligence,  yet,  if  one  of  the  aeents  used 
no  diligence  at  all,  then  the  defendants  could  not  be  said  to 
have  shown  slight  diligence. 

The  learned  Judge  also  charged  as  requested  on  the  fourth 
point,  with  this  explanation,  that  though  the  master  is  not 
liable  for  the  wilful  act  of  his  servant,  not  done  in  the  course 
of  his  employment  as  servant,  yet,  if  the  servant  disobeys  an 
order  relating  to  his  business,  and  injury  results  from  that 
disobedience,  the  master  is  liable ;  for  it  is  his  duty  to  select 
servants  who  will  obey.  The  disobedience  in  this  case  is  the 
ipsa  negligentiay  for  it  is  not  pretended  by  the  defendants  that 
the  Lycoming  was  intentionally  driven  against  the  Ariel. 
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negligence  of  careless  agents.  Any  negligence,  in  such  cases, 
may  well  deserve  the  epithet  of  "gross."^ 

In  this  view  of  the  case,  also,  we  think  there  was  no  error 
in  the  first  instruction. 

2.  The  second  instruction  involves  the  question  of  the  lia- 
bility of  the  master  where  the  servant  is  in  the  course  of  his 
employment,  but,  in  the  matter  complained  of^  has  acted  con- 
trary to  the  express  command  of  his  master. 

The  rule  of  *'  respondeat  superior ^^^  or  that  the  master  shall 
be  civilly  liable  for  the  tortious  acts  of  his  servant,  is  of  uni- 
versal application,  whether  the  act  be  one  of  omission  or  com- 
mission, whether  negligent,  fraudulent,  or  deceitful.  If  it  be 
done  in  the  course  of  his  employment,  the  master  is  liable ; 
and  it  makes  no  difference  that  the  master  did  not  authorize, 
or  even  know  of  the  servant's  act  or  neglect,  or  even  if  he 
disapproved  or  forbade  it,  he  is  equally  liable,  if  the  act  be 
done  in  the  course  of  his  servant's  employment.  See  Story 
on  Agency,  §  452 ;  Smith  on  Mast.  &  S.,  152. 

There  may  be  found,  in  some  of  the  numerous  cases  re- 
ported on  this  subject,  dicta  which,  when  severed  from  the 
context,  might  seem  to  countenance  the  doctrine  that  the 
master  is  not  liable  if  the  act  of  his  servant  was  in  disobedi- 
ence of  his  orders.  But  a  more  careful  examination  will  show 
that  they  depended  on  the  question,  whether  the  servant,  at 
the  time  he  did  the  act  complained  of,  was  acting  in  the 
course  of  his  employment,  or  in  other  words,  whether  he  was 
or  was  not  at  the  time  in  the  relation  of  servant  to  the  de- 
fendant. 

The  case  of  Sleath  v.  Wilson  (9  Car.  &  P.,  607),  states  the 
law  in  such  cases  distinctly  and  correctly. 

In  that  case  a  servant,  having  his  master's  carriage  and 
horses  in  his  possession  and  control,  was  directed  to  take  them 
to  a  certain  place ;  but  instead  of  doing  so  he  went  in  another 
direction  to  deliver  a  parcel  of  his  own,  and  returning,  drove 
against  an  old  woman  and  injured  her.  Here  the  master  was 
held  liable  for*  the  act  of  the  servant,  though  at  the  time  he 
committed  the  offence,  he  was  acting  in  disregard  of  his 
*4871  *'^^^^^^*^  orders ;  because  the  master  had  intrusted 
^  the  carriage  to  the  control  and  care,  and  in  driving  it 
he  wtu3  acting  in  the  course  of  his  employment.  Mr.  Justice 
Erskine  remarks,  in  this  case :  ^^  It  is  quite  clear  that  if  a  ser- 
vant, without  his  master's  knowledge,  takes  his  master's  car- 
riage out  of  the  coach-house,  and  with  it  commits  an  injury, 

>  Followed.     Pennsylvania  Co.  ▼.    wood,  17  Wall.,  374 ;  Indianapolu  ^ 
Rojf,  12  Otto,  455;  b.  c,  1  Morr.  Tr.,    R.  R.  Co.  v.  Horst,  8  Otto,  206. 
17l.    Quoted.    Railroad  Co.  v.  Lock' 
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the  master  is  not  ansMrerable,  and  on  this  nound^  that  the 
master  has  not  intrusted  the  servant  with  tne  carriage ;  but 
whenever  the  master  has  intrusted  the  servant  with  the  con- 
trol of  the  carriage,  it  is  no  answer,  that  the  servant  acted 
improperly  in  the  management  of  it.  If  it  were,  it  might  be 
contended,  that  if  a  master  directs  his  servant  to  drive  slowly, 
and  the  servant  disobeys  his  orders,  and  drives  fast,  and 
through  his  negligence  occasions  an  injury,  the  master  will 
not  be  liable.  But  that  is  not  the  law  ;  the  master,  in  such 
a  case,  will  be  liable,  and  the  ground  is,  that  he  has  put  it  in 
the  servant's  power  to  mismanage  the  carriage,  by  intrusting 
him  with  it." 

Although,  among  the  numerous  cases  on  this  subject,  some 
may  be  found  (such  as  the  case  of  Lamb  v.  Palk^  9  Carr. 
&  P.,  629)  in  which  the  court  have  made  some  distinc- 
tions which  are  rather  subtile  and  astute,  as  to  when  the  ser- 
vant may  be  said  to  be  acting  in  the  employ  of  his  master ; 
yet  we  find  no  case  which  asserts  the  doctrine  that  a  master 
is  not  liable  for  the  acts  of  a  servant  in  his  employment, 
when  the  particular  act  causing  the  injury  was  done  in  disre- 
gard of  the  general  orders  or  special  command  of  the  master. 
Such  a  qualification  of  the  maxim  of  respondeat  superior^ 
would,  in  a  measure,  nullify  it.  A  large  proportion  of  the 
accidents  on  railroads  are  caused  by  the  negligence  of  the 
servants  or  agents  of  the  company.  Nothing  but  the  most 
stringent  enforcement  of  discipline,  and  the  most  exact  and 
perfect  obedience  to  every  rule  and  order  emanating  from  a 
superior,  can  insure  safety  to  life  and  property.  The  intrust- 
ing such  a  powerful  and  dangerous  engine  as  a  locomotive, 
to  one  who  will  not  submit  to  control,  and  render  implicit 
obedience  to  orders,  is  itself  an  act  of  negligence,  the  "<?a««a 
causans^^  of  the  mischief;  while  the  proximate  cause,  or  the 
ipsa  negligentia  which  produces  it,  may  truly  be  said,  in  most 
cases,  to  be  the  disobedience  of  orders  by  the  servant  so 
intrusted.  If  such  disobedience  could  be  set  up  by  a  rail- 
road company  as  a  defence,  when  charged  with  negligence, 
the  remedy  ol'  the  injured  party  would  in  most  cases  be  illu- 
sive, discipline  would  be  relaxed,  and  the  danger  to  the  life 
and  limb  of  the  traveller  greatly  enhanced.  Any  relaxation 
of  the  stringent  policy  and  principles  of  the  law  aflfecting 
such  cases,  would  be  highly  detrimental  to  public  safety. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

*Mr.  Justice  DANIEL  dissents  from  the  decision  of  v^aqo 
this  court  in  this  cause,  upon  the  ground  that  the  said  ^ 
railroad  company  being  a  corporation,  created  by  the  State 
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of  Pennsylvania,  is  not  capable  of  pleading  or  being  im- 
pleaded, under  the  2d  section  of  the  3d  article  of  the  consti- 
tution, in  any  of  the  courts  of  the  United  States;  and  that 
therefore  the  Circuit  Court  could  not  take  cognizance  of  the 
controversy  between  that  corporation  and  the  plaintiff  in  that 
court. 

OBDEB. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  and  ad- 
judged, by  this  court,  that  the  judgment  of  the  said  circuit 
court,  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
with  costs  and  interest  until  the  same  is  paid  at  the  same 
rate  per  annum  that  similar  judgments  bear  in  the  courts  of 
the  State  of  Pennsylvania. 


Hbnby  Wbbstbb,  Plaintiff  in  ebbob,  v.  Pbteb  Coopeb. 

A  will,  executed  in  1777,  which  devised  certain  lands  in  Maine,  to  trustees  and 
their  heirs  to  the  use  of  Richard  (the  son  of  the  testator)  for  life,  remain- 
der, for  his  life  in  case  of  forfeiture,  to  the  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  sons  of  Richard,  if  any,  as  tenants  in  common 
in  tail,  with  cross  remainders ;  remainder  to  Richard's  daughter  Elizabeth, 
for  life ;  remainder  to  trustees  to  preserve  contingent  remainders  during  her 
life ;  remainder  to  the  sons  of  Elizabeth  in  tail,  —  did  not  vest  the  legal 
estate  in  fee  simple  in  the  trustees.  The  life  estate  of  Richard,  and  the 
contingent  remainders  limited  thereon,  were  legal  estates. 

No  duties  were  imposed  on  the  trustees  which  could  prevent  the  legal  estate 
in  these  lands  from  vesting  in  the  cestuts  que  use ;  and  although  such  duties 
might  have  been  required  of  them  relating  to  other  lands  in  the  devise,  jet 
this  circumstance  would  not  control  the  construction  of  the  devise  as  to 
these  lands. 

The  devise  to  Elizabeth  for  life,  remainder  to  her  sons  as  tenants  in  common, 
share  and  share  alike,  and  to  the  heirs  of  their  bodies,  did  not  give  an  estate 
tail  to  Elizabeth,  under  the  rule  in  8heUy*8  case.  But  upon  her  death,  her 
son  (the  party  to  the  suit)  took  as  a  purchaser,  an  estate  tail  in  one  moiety  of 
the  land,  as  a  tenant  in  common  with  his  brother. 

One  of  the  conditions  of  the  devise  was,  that  this  party,  as  soon  as  he  should 
come  into  possession  of  the  lands,  should  take  the  name  of  the  testator. 
But  as  he  had  not  yet  come  into  possession,  and  it  was  a  condition  subse- 
quent, of  which  only  the  person  to  whom  the  lands  were  devised  over,  could 
take  advantage,  a  non-compliance  with  it  was  no  defence,  in  an  action 
brought  to  recover  possession  of  the  land. 

The  son,  taking  an  estate  tail  at  the  death  of  Elizabeth,  in  1845,  could  main- 
tain a  writ  of  entry,  and  until  that  time  had  no  right  of  possession.  Con- 
sequently, the  adverse  possession  of  the  occupant  only  began  then. 

In  1848,  the  Legislature  of  Maine  passed  an  act  declaring  that  no  real  or 
'mixed  action  should  bd  commenced  or  maintained  against  any  petton  in 
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possession  of  lands,  *where  such  person  had  been  in  actual  possession  r^Aon 
for  more  than  forty  years,  claiming  to  hold  the  same  in  his  own  >- 
right,  and  which  possession  should  hare  been  adverse,  open,  peaceable, 
notorious,  and  exclusive.    This  act  was  passed  two  years  after  the  suit  was 
commenced. 

The  effect  of  this  act  was  to  make  the  seisin  of  the  occupant  during  the 
lifetime  of  Elizabeth,  adverse  against  her  son,  when  he  had  no  right  of 
possession. 

This  act,  which  thus  purported  to  take  away  property  from  one  man  and 
vest  it  in  another,  was  contrary  to  the  constitution  of  the  State  of  Maine, 
as  expounded  by  the  highest  courts  of  law  in  that  State.  And  as  this 
court  looks  to  the  decisions  of  the  courts  of  a  State  to  explain  its  statutes, 
there  is  no  reason  why  it  should  not  also  look  to  them  to  expound  its 
constitution.^ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cult  Court  of  the  United  States  for  the  District  of  Maine. 
The  facts  are  set  forth  in  the  opinion  of  the  court. 

Upon  the  trial  in  the  Circuit  Court,  the  demandant's 
(Webster's)  counsel,  prayed  the  coui*t  to  instruct  the  jury  as 
follows : 

1.  That  the  act  of  the  Legislature  of  Maine,  of  the  year 
1848,  ch.  87,  is  not  applicable  to  any  case  in  which  the  title 
of  the  demandant  had  accrued  before  the  passage  of  said  act. 

2.  That  said  act  is  not  applicable  to  the  present  action, 
the  same  having  been  commenced  before  the  passage  of  said 
act. 

3.  That  said  act  is  void,  because  it  is  in  violation  of  the 
constitution  of  the  State  of  Maine,  (Art.  1,  §  21,)  and  be- 
cause it  is  retrospective  in  its  operation  upon  vested  rights  of 
the  demandant. 

4.  That  said  act  is  void,  because  it  is  in  violation  of  the 
Constitution  of  the  United  States,  as  being  a  law  impairing 
the  obligation  of  contracts. 

5.  That  by  the  true  and  legal  construction  of  the  will  of 
Florentius  Vassall,  said  Elizabeth  Vassall  took  only  an  estate 
for  life  in  the  demanded  premises. 

6.  That  by  the  true  and  legal  construction  of  the  will  of 
Florentius  Vassall,  the  demandant  took  a  remainder  in  tail 
male,  as  tenant  in  common  with  said  Henry  Edward  Fox,  in 
the  demanded  premises  expectant  on  the  life  estate  of  said 
Elizabeth  Vassall. 

7.  That  the  defendant  is  not  barred  from  recovering  one 

*  CiTSD.     Leffirtffwell  t.   Warren,  2  Co.  t.  Orton,  6  Sawy.,  196 ;  Forster  t. 

Black,  603.     See  also  Davis  v.  Gray,  Forster,  120  Mass.,  663;    Quimby  v. 

16  Wall.,  230;  Railroad  Co,  t.  Gaines,  Hazen,  64  Vt.,  140. 
7  Otto,  606;    Southern  Pacific  R,  R. 
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undivided  half  of  the  demanded  premises  by  the  statutes  of 
limitation  of  the  States  of  Maine  or  Massachusetts,  or  any 
of  them. 

8.  That  if  the  demandant  shows  a  right  to  recover  one 
undivided  half  of  the  demanded  premises,  he  may  recover 
the  same  under  the  writ  in  this  case,  although  he  therein  de- 
mands the  whole  of  said  demanded  premises. 

9.  That  it  is  not  necessary,  for  the  purpose  of  enabling 
the  demandant  to  recover  in  this  action,  that  he  should  have 
taken  the  name  of  Vassall. 

F.  Dexter  and  E.  H.  Daveis, 

Counsel  for  Henry  Webster. 

♦4901  *But  the  honorable  Judges,  who  presided  at  the  said 
J  trial,  declined  to  give  to  the  jury  any  of  the  said  instruc- 
tions so  prayed  for  by  the  demandant's  counsel ;  but,  on  the 
contrary  thereof,  did  instruct  the  jury,  that  by  the  true  and 
lawful  construction  of  the  said  will  of  Florentius  Vassall,  no 
legal  estate  in  the  demanded  premises,  or  any  part  thereof, 
was  ever  vested  in  the  demandant,  but  that,  if  the  legal  estate 
in  the  demanded  premises  was,  and  by  force  and  effect  of  the 
said  will,  vested  in  any  person  or  persons,  it  was  thereby  vested 
and  continued  to  be  in  the  trustees  named  in  said  will,  viz., 
Lord  Viscount  Falmouth,  Lord  Viscount  Barrington,  and 
Charles  Spooner,  Esq.,  the  survivors  and  survivor  of  them, 
and  the  heii-s  of  such  survivor ;  and  that,  therefore,  the  de- 
mandant could  not  maintain  the  present  action  to  recover  the 
same,  and  that  it  was,  therefore,  unnecessary  to  instruct  the 
jury  upon  the  other  points  mentioned  in  the  demandant's 
prayer  for  instructions ;  whereas  the  said  counsel  for  the  de- 
mandant respectfully  insist  that  the  said  Judges  ought  not  so 
to  have  instructed  the  jury,  but  ought  to  have  instructed  them 
upon  the  matters  and  in  the  manner  prayed  for  by  the  said 
counsel  as  aforesaid ;  and  they  did,  therefore,  except  in  law  to 
the  said  instruction  and  said  refusal  of  the  said  Judges ;  and, 
inasmuch  as  the  several  matters  aforesaid  do  not  appear  by 
the  record  of  said  verdict,  the  said  counsel  have  made  and 
tendered  to  the  said  Judges  this,  their  bill  of  exceptions,  and 
pray  that  the  same  may  be  allowed. 

All  which  being  considered,  and  found  conformable  to  the 
truth  of  the  case,  the  presiding  Judge  has  allowed  this  bill  of 
exceptions,  and  hath  thereto  put  his  seal,  this  28th  day  of 
April,  in  the  year  one  thousand  eight  hundred  and  fifty-one. 

[SEAL.]  Levi  Woodbiheiy, 

Asa.  Jus,  Sup.  Court. 
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The  case  was  argued  in  this  court  by  Mr.  Daveie^  with 
whom  was  Mr.  Dexter^  for  the  plaintiff  in  error,  and  by  Mr, 
Allen^  for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points : 

1.  A  devise  to  A,  and  his  heirs,  to  the  use  of,  or  in  trust 
for  B,  vests  the  legal  estate  immediately  in  B.  2  Jarm.  on 
Wills,  196,  198,  199 ;  Hill  on  Trustees,  Part  2,  ch.  1,  p.  229  ; 

1  Greenl.  Cruise,  346-7,  note ;   Webiter  v.  Q-ilman^  1  Story, 
499,  615. 

2.  Where  duties  are  imposed  on  the  trustees  which  make 
it  necessary  that  they  should  take  the  legal  estate,  the  extent 
and  duration  of  that  estate  are  limited  to  exactly  that  quantity 
of  interest  which  the  purposes  of  the  trust  require.  2  Jarm., 
213 ;  *Hill  on  Trustees,  part  2,  ch.  2 ;  1  Greenl.  Cruise,  r^AM 
848,  n. ;  Doe  v.  Ironmonger^  3  East,  633  ;  Robinson  v.  ■■ 
Qrey^  9  East,  1;  Curtis  v.  Price^  12  Ves.,  89;  Doe  v.  Hicks^ 
7  T.  R.,  433 ;  Doe  v.  Barthorp,  5  Taunt.,  882,  386 ;  Doe  v, 
Simpson,  5  East,  163 ;  1  Hill.  Real  Prop.,  ch.  22,  §  21,  and 
§§  27  to  81. 

3.  There  are  no  duties  imposed  on  the  trustees  by  the  will 
in  this  case,  in  relation  to  the  demanded  premises,  nor  is  there 
any  other  expression  of  the  intention  of  the  testator  to  give 
them  the  legal  estate. 

The  only  duties  imposed  are,  by  the  terms  of  the  will,  ex- 
pressly confined  to  other  lands,  viz.,  to  the  Friendship  and 
Greenwich  plantations.  And  the  purposes  of  those  duties 
have  been  fully  performed  and  discharged.  Whether  the 
trustees  took  a  legal  estate  in  those  plantations  at  any  time, 
may  depend  on  the  local  law  in  Jamaica.  Under  our  laws 
they  would  take  but  a  chattel  interest,  as  they  were  only  to 
apply  the  rents  and  profits.  Hill  on  Trustees,  240,  241,  and 
cases  cited  to  the  second  point. 

6.  The  successive  remainders  limited  to  the  use  of  the  same 
trustees,  to  preserve  contingent  remainders  in  case  of  for- 
feiture, show  that  it  was  not  the  intention  of  the  testator  that 
the  legal  estate  should  vest  in  them  originally.  Curtis  v. 
Price,  12  Ves.,  100 ;  Doe  v.  Hicks,  7  T.  R.,  433, 437  ;  Fearne, 
Cont.  Rem.,  177, 178;  Hill  on  Trustees,  240-1. 

6.  The  act  of  Maine,  1848,  ch.  87,  is  void  as  impairing  the 
obligation  of  contracts.  Fletcher  v.  Peck,  6  Cranch,  87, 187 ; 
3  Story  on  Const.,  §  1385. 

7.  It  is  void,  as  it  takes  away  vested  rights.  Wilkinson  v. 
Leland,  2  Pet.,  657,  658,  Story,  J. ;  Society  ^c,  v.  Wheeler, 

2  Gall.,  105,  141 ;  Ham  v.  McUlaws,  1  Bay  (S.  C),  98;  Botxh 
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man  v.  Middleton^  Id.,  252;  Dash  v.  Van  Kleek^  7  Johns. 
(N.  Y.),  502,  Kent,  Ch.  J. ;  Call  v.  Hagger,  8  Mass.,  423 ;  1 
Kent,  455. 

Taking  away  all  remedy,  is  taking  away  the  right.  Bronr 
son  V.  Kimie^  1  How.,  817,  818;  Bnice  v.  Schuyler^  4  Gilm. 
(111.),  221,  277 ;  Story  on  Const.,  §  1379 ;  Sturges  v.  Croum- 
mshield,  4  Wheat.,  207 ;  Qilmer  v.  Shooter,  2  Mod.,  810. 

8.  It  is  void  as  against  the  constitution  of  Maine.  Proprie- 
tors ^c,  V.  Laboree^  2  Greenl.  (Me.),  275,  294 ;  Oriental  Bank 
V.  Freeze,  18  Me.,  109,  112;  Austin  v.  Stevens,  11  Shepl. 
(Me.),  520;  Constitution  of  Maine,  Art.  1,  §§  1, 19,  21. 

9.  The  will  in  this  case  gave  a  life  estate  only  in  the  de- 
manded premises  to  Elizabeth  Vassall,  with  remainder  to  her 
sons  as  tenants  in  common.  Willis  v.  Hiscox,  4  Myl.  &  C, 
197;  Right  v.  Creber,  5  Barn.  &  C,  860;  Doe  v.  Laming,  2 
Burr.,  1100  ;  Backhouse  v.  Wells,  1  Eq.  Abr.,  184 ;  White  v. 
Collins,  1  Cora.,  289;  Sisson  v.  Seahury,  1  Sumn.,  235;  Ding- 
ley  V.  Dingley^  5  Mass.,  536 ;  Webster  v.  Q-ilman^  1  Story, 
499,  514 ;  2  Jarm.,  235,  315;  Feame,  Cont.  Rem.,  150. 

♦1Q91  *^^'  "  ^^"^  "  ^^^  "  children  "  are  words  of  purchase, 
■*^^J  and  not  of  limitation.  2  Jarm.,  843,  344,  352  to  356; 
1  RoUe,  Abr.,  837,  pi.  13 ;  Buffar  v.  Bradford,  2  Atk.,  220 ; 
Lowe  V.  Davis,  2  Ld.  Raym.,  1561 ;  Goodtitle  v.  Herring,  1 
East,  264 ;  Walker  v.  Snow,  Palm.,  359 ;  Arctier's  case,  1  Co., 
66 ;  Lisle  v.  Gray,  2  Lev.,  228 ;  Dingley  v.  Dingley,  5  Mass., 
535 ;  1  Fearne,  Cont.  R.,  150,  151,  &c. ;  2  Jarm.,  801,  302, 
&c. ;  Doe  v.  Simpson,  5  Scott,  770 ;  Doe  v.  Webber,  1  Barn.  & 
Aid.,  713;  Sisson  v.  Seahury,  1  Sumn.,  235. 

The  word  "sons"  has  been  held  to  control  the  words 
"  heirs  of  the  body,"  to  make  them  words  of  purchase.  Lowe 
V.  Davies,  2  Ld.  Raym.,  1561 ;  Lisle  v.  Gray,  2  Lev.,  223 ; 
Goodtitle  V.  Herring,  1  East,  264;  cited  2  Jarm.,  301,  802; 
and  also  "  issue  male  " ;  Mandeville  v.  Lackey,  3  Ridgw.  P.  C, 
352. 

The  word  "  son  "  in  the  singular,  can  create  an  estate  tail 
only  when  used  as  nomen  collectivum,  and  where  it  is  the 
manifest  intention  of  the  testator  to  give  such  an  estate. 
Hellish  v.  Hellish,  2  Barn.  &  C,  520 ;  cited  2  Jarm.,  820. 

11.  The  devise  to  the  sons  of  Elizabeth  Vassall  as  tenants 
in  common,  shows  that  it  was  not  the  testator's  intention  to 
give  her  an  estate  tail.  These  words  control  even  the  words 
"  issue  of  the  body,"  so  that  they  take  as  purchasers.  Doe  v. 
Burnsall  6  T.  R.,  30;  Burr^all  v.  Davy,  1  Bos.  &  P.,  216; 
Doe  V.  Collins,  4  T.  R.,  294. 

12.  The  plaintiffs  right  of  entry  accrued  at  the  death  of 
Elizabeth,  in  1845,  and  is  not  barred  by  adverse  possession. 
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Wells  V.  Prince^  9  Mass.,  608 ;   Wallingford  v.  Hearl^  15  Mass., 
471 ;  Angell  on  Lim.,  42 ;  2  Sugd.  Vend.,  216,  823,  824. 

13.  The  condition  of  taking  the  name  of  Vassall,  is  subse- 
quent, and  no  one  but  the  devisee  over  can  take  advantage  of 
it.  Gulliver  v.  Ashbt/^  4  Burr.,  1929 ;  Taylor  v.  Maaon^  9 
Wheat.,  325,  849 ;  Finlay  v.  King's  Lessee,  8  Pet.,  847,  874  ; 
1  Jarin.,  805. 

14.  The  plaintiff  can  recover  a  moiety  in  this  action.  6 
Dane,  Abr.,  61 ;  Dewey  v.  Brown,  2  Pick.  (Mass.),  887 ; 
Somes  V.  Skinner,  3  Id.,  52 ;  Holyoke  v.  Haskins,  9  Id.,  259 ; 
Rev.  Stat.  Maine,  p.  610,  §§  12,  18. 

Mr.  Allen,  for  the  defendant  in  error,  made  the  following 
point^s : 

1.  That  there  is  no  error  in  the  District  Court  in  declining 
to  give  the  instructions  requested  by  said  plaintiffs  in  error, 
as  contained  in  the  assignment  of  errors,  from  No.  1  to  No. 
9,  both  inclusive.  Because,  if  there  is  no  error  in  the  tenth 
assignment,  but  the  instruction  therein  given,  was  correct, 
plaintiff  in  error  was  not  prejudiced  by  the  withholding  the 
instructions  in  the  *preceding  nine  requests.  Green-  r^AQo 
leaf  y.  Birth,  5  Pet.,  132;  Binney  v.  Chas,  ^  Ohio  ^ 
Canal  Co.,  8  Pet.,  214 ;  U.  S.  Bank  v  Planter's  Bank,  Gill  & 
J.  (Md.),  439 ;  Watts  &  S.  (Pa.),  391. 

2.  But  if  the  instructions  in  first  four  assignments  of  errors 
had  been  material  and  injurious  to  plaintiff  in  error,  they 
were  correct  and  not  erroneous ;  that  the  act  of  the  Legisla- 
ture of  Maine  of  the  year  1848,  ch.  87,  is  valid  and  not  Uable 
to  any  legal  objection,  and  is  not  in  violation  of  the  constitu- 
tion of  Maine,  Art.  1,  §  21,  or  of  the  Constitution  of  the 
United  States..  Phalen  v.  Virginia,  8  How.,  168.  "Such 
acts  (Lim.)  giving  peace  and  quiet,  may  be  said  to  effect  or 
complete  divesture  or  transfer  of  rights,  yet  as  reasons  have 
led  to  their  validity,  cannot  be  questioned."  Id.,  S.  P.,  586, 
Mills  V.  St  Clair  County,  "  Such  laws  do  not  impair  the 
obligation  of  contracts  within  the  sense  of  the  Const.  U.  S." 
Townsend  v.  Jemison,  9  How.,  407,  419,  420 ;  and  cases  cited 
10  How.,  895,  401,  402,  BaL  ^  Susquehanna  R.  R,  v.  Neshit. 

"  No  real  or  mixed  action  for  the  recovery  of  any  lands  in 
this  State,  shall  be  commenced  or  maintained  against  any 
person  in  possession  of  such  lands,  where  such  person  or 
those  under  whom  he  claims,  have  been  in  actual  possession 
for  more  than  forty  years,  and  claiming  to  hold  the  same  in 
his,  her,  or  their  own  right,  and  which  possession  shall  have 
been  adverse,  open,  peaceable,  notorious,  and  exclusive.    To 
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take  effect  in  one  day  after  approval.*'     Act  of  Maine,  Aug 
11, 1848. 

8.  The  said  act  may  apply  to  actions  then  pending.  Thayer 
V.  Seavey^  11  Me.,  284 ;  Bacon  v.  Oallender^  6  Mass.,  309 ;  2 
Gall.,  315,  319.  Stat.  Lim.  Rhode  Island,  no  objection  that 
it  went  into  immediate  operation.     Story,  J. 

4.  There  was  no  error  in  the  Circuit  Court  in  refusing  to 
give  the  instructions  in  the  6th  and  6th  assignment.  They 
were  properly  declined ;  and  cannot  be  assigned  for  error  if 
the  instruction  in  the  10th  assignment  was  properly  given. 

5.  There  is  no  error  in  withholding  the  instructions  re- 
quested in  the  7th  and  8th  assignment.  They  were  rightly 
withheld ;  and  plaintiff  was  not  injured  thereby.  The  same 
may  be  said  of  the  9th  instruction,  contained  in  9th  assign- 
ment of  errors. 

6.  No  error  in  the  Circuit  Court  in  giving  the  instruction 
in  the  10th  assignment  of  errors. 

1st.  The  fee-simple  and  whole  legal  estate  in  the  premises 
was  by  the  will  of  F.  Vassall  devised  to  Lord  Falmouth  and 
others  and  their  heirs,  as  trustees;  this  action  cannot  be 
maintained,  not  being  in  their  names  or  that  of  their  heirs. 
Sanders,  Uses  &  Trusts,  190-1,  197,  202,  8-4.  2  Jarm.  on 
Wills,  198-9,  202 ;  Leicester  v.  Biggs,  2  Taunt,  109 ;  Biscoe 
V.  Perkins^  1  Ves.  &  B.,  486 ;  White  v.  Parker^  1  Scott,  642 ; 
♦4941  ^^^^^^  ^-  *  Barton^  7  T.  R.,  652 ;  Gregory  v.  Hender- 
-*  «ow,  4  Taunt.,  772 ;  Cursham  v.  Newland^  2  Moo.  &  S., 
113;  Tompkins  v.  Willon,  2  Barn.  &  Aid.,  84;  Brewster  v. 
Striker,  2  N.  Y.,  19,  and  note,  681-2. 

2d.  The  purposes  for  which  the  legal  estate  was  originally 
devised  to  the  trustees,  still  continue  to  exist,  viz.,  to  pre- 
serve the  remainders;  viz.,  to  ^^same  trustees"  for  George 
Barrington  in  tail  and  his  issue  male  and  his  issue  female. 
In  same  manner  to  Richard  Barrington  and  issue — same 
manner  to  William  Barrington  and  issue ;  then  to  testator's 
granddaughter,  Louisa  Barrington  and  her  fourth  son  and 
daughters,  then  to  Rose  Hening  May  and  her  issue;  the 
words  "same  trustees "  prior  to  each  devise  in  remainder. 
On  failure  of  all  these  to  the  use  of  the  ministers  and  war- 
dens of  Westmoreland.  2  Jarm.  on  Wills,  200,  202,  203-228. 
It  was  the  intention  of  the  testator  that  the  legal  estate 
should  remain  in  the  trustees  until  all  the  remainders  should 
be  executed.     It  is  so  expressed  in  the  will. 

8d.  It  is  agreed  that  the  persons  named  in  said  will,  or  de- 
vises in  remainder,  after  the  failure  of  issue  of  Elizabeth  Vas- 
sall, or  their  lineal  descendants,  are  now  living. 

4th.  Trustees  must  hold  the  legal  estate,  as  long  as  any 
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of  the  remainders  are  outstanding;  repetition  of  devise  to 
same  trustees  to  preserve  six  now  unexecuted  remaiiidei'S, 
Jar.,  222. 

5th.  Necessary  that  the  trustees  should  hold  the  legal 
estate  for  other  purposes,  viz.,  out  of  the  rents  and  profits, 
&c.,  they  were  to  purchase  negroes,  cattle  and  stock,  and 
other  utensils. 

They  were  to  appoint  agents,  attornej-s,  and  managers.  2 
Barn.  &  Aid.,  84 ;  Id.,  554 ;  2  Jarm.,  228-6 ;  6  Barn.  &  C, 
420 ;  Morton  v.  Barrett^  22  Me.,  257.  Testator  recommends 
that  trustees  should  appoint  his  son  Richard  manager,  at 
their  discretion.  They  are  to  approve  marriage  jointures — 
assumes  that  money  will  pass  through  their  hands — they  may 
deduct  and  retain ;  discretion  as  to  the  time  of  paying 
£10,000 — gives  L.  Falmouth  100  guineas  for  a  ring;  the 
other  X50  cash  for  same  purpose.    Record,  29. 

6th.  The  imbecility  of  testator's  son  Richard  and  the 
infancy  of  his  granddaughter  Elizabeth  is  a  sufficient  reason 
why  he  should  devise  the  legal  estate  to  trustees ;  still  less, 
could  he  anticipate,  with  any  certainty,  the  existence  of 
unborn  sons  of  his  granddaughter.  All  the  estates  were  over 
8000  miles  distant.  Not  named  in  the  will  in  what  State  in 
New  England  his  lands  were  situate.  Trustees  most  compe- 
tent to  look  them  up.  The  cestui  que  trusts  most  incom- 
petent. 

7th.  Another  object  of  testator  in  giving  the  legal  estate  to 
trustees,  would  be  to  prevent  cestui  que  trusts  from  docking 
the  entailment  and  defeating  subsequent  remainders  by  com- 
mon *recovery,  without  the  legal  estate,  they  could  r^^qc 
make  no  legal  tenant  to  the  precipe.  *■ 

8th.  It  is  competent  for  defendant  to  urge  and  maintain 
this  objection.  And  to  show  the  legal  title  in  others,  and 
thereby  disprove  plaintiffs  seisin.  Cutler  v.  Lincoln,  3  Cush. 
(Mass.),  128. 

Tenant  may  give  in  evidence,  title  of  a  third  person,  with- 
out claiming  under  said  third  person  for  the  purpose  of  dis- 
proving plaintiffs  seisin  in  a  writ  of  entry.  Jack,  on  Real 
Actions,  157 ;  Stearns  on  Real  Actions,  866,  380-9 ;  Hall  v. 
Stevens,  9  Mete.  (Mass.),  418. 

9th.  In  this  case,  defendant  has  no  need  of  invoking  that 
principle ;  for  plaintiflF  himself  introduces  the  will,  by  which 
it  is  seen  that  the  legal  title  is  in  other  persons  than  the 
plaintiff. 

10th.  The  acquiescence  of  Lady  Holland,  the  mother  of 
plaintiff,  in  the  open,  exclusive,  and  adverse  possession  of 
defendant,  and  those  under  whom  he  claims  from  the  time 
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of  her  divorce  from  her  first  husband,  till  her  decease, 
(a  period  of  about  fifty  years)  tends  to  prove  that  neither 
she  nor  her  second  husband  ever  claimed  the  legal  estate  to 
be  in  her. 

No  error  in  four  first  assignments.     See  brief,  2d  point. 

1.  If  the  court  should  decide  that  there  is  error  in  the  tenth 
assignment,  and  that  the  legal  estate  is  not  in  the  trustees,  it 
is  then  contended  that  there  is  no  error  in  withholding^  the  in- 
structions from  the  5th  and  9th  requests;  for  if  the  legal 
estate  was  in  the  cestui  que  trusts^  Elizabeth,  mother  of 
plaintiff,  took  an  estate  tail,  and  not  for  life  only,  and  she  is 
barred  by  the  Statute  of  Limitations  of  Massachusetts  and 
Maine,  and  so  is  the  plaintifiF.  Shelly* %  ease^  1  Co^  93;  2 
Jar.,  241  to  249 ;  Doug.,  821,  824 ;  Soule  v.  Soule,  5  Mas&, 
61 ;  19  Ves.,  176 ;  Malcom  v.  Malcom,  3  Cush.  (Mass.),  472. 

2.  Plaintiff  takes,  by  limitation  under  the  will,  aa  estate 
tail.  Co.  R.,  lib.  6,  fol.  17,  WylcTs  case ;  Robinson  v.  Jiobtn- 
son,  1  Burr.,  88 ;  2  Jar.,  271,  272,  287 ;  Chandler  y.  Smith,  7 
T.  R.,  632  ;  Pearson  v.  Pickers^  6  East,  648 ;  Jesson  v.  Wright^ 
2  Bligh,  268;  Coulson  v.  Coulson,  2  Str.,  1126;  Brook  v. 
Astley,  3  Burr,  1670;  4  Barn.  &  C,  610;  1  Barn.  &  Aid, 
944;  Parkman  v.  Bowdoin,  1  Sumn.,  369;  Fearne  on  Re- 
main., 118, 124 ;  4  Kent,  Com.,  214  to  232. 

3.  Sons,  at  time  of  will  unborn,  words  of  limitation. 
Wharton  v.  G-raham,  2  W.  Bl.,  1088 ;  1  Ventr.,  281,  cited  bj 
Hale,  C.  J.,  in  King  v.  Snelling ;  By  fields  s  case,  1  East,  229; 
Doe  dem  Cook  v.  Cooper,  2  Barn.  &  C,  624 ;  2  Bam.  &  Ad, 
87 ;  4  Id.,  43  ;  6  Id.,  421 ;  2  Jar.,  394  to  470 ;  4  Bam.  &  C, 
610 ;  1  Moo.,  682,  pi.  939 ;  Sondy's  case,  9  Co.,  127 ;  Inman 
v.  Barnes,  2  Gall.,  316 ;  16  Ves.,  646. 

Rule  in  Shelly^ s  ease  in  force  in  Massachusetts  tiU  March 
*j.Qfil  ^^^'*  *1'^^2, 14  years  after  probate  of  this  will.  Davis 
^^^J  v.  Hayden,  9  Mass.,  614 ;  4  Pick.  (Mass.),  206;  15  Id., 
104;  7  Mete.  (Mass.),  172;  Id.,  426;  Jones  v.  Morgan^  1, 
Bro.  C.  C,  206,  Lord  Thurlow.  Plaintiff  sues  as  tenant  in 
tail.     Shoemaker  v.  Sheeley,  2  Den.  (N.  Y.),  486. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

Henry  Webster,  an  alien,  and  subject  of  Great  Britain, 
brought  his  writ  of  entry  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maine,  to  recover  possession  of  a 
parcel  of  land  described  in  the  count.  He  claims  title  under 
a  will  of  Florentius  Vassall.  At  the  trial,  the  parties  agreed 
on  the  following  facts : 

^^  It  is  agreed,  by  the  parties,  that  the  following  statement 
of  facts  is  true,  namely,  that  the  demanded  premises  belonged 
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to  the  proprietors  of  the  Kennebec  Purchase,  and  were  by 
them  duly  granted  and  assigned  to  Florentius  Vassall,  one  of 
the  proprietors  in  fee,  in  the  year  1756,  being  included  in  the 
grant  recorded  in  the  records  of  the  proprietary. 

''*'  That  Florentius  Vassall  made  his  will  September  20th, 
1777,  and  died  at  London,  1778,  seised  of  the  lands  in  ques- 
tion, they  then  being  unoccupied  wild  lands.  The  will  was 
afterwards  duly  proved  in  the  Prerogative  Court  of  Canter- 
bury, September  14, 1778,  a  copy  of  which  will,  with  its  ex- 
emplifications, has  been  duly  filea  and  recorded  in  the  Probate 
Office  for  the  county  of  Kennebec ;  which  will  was  offered  in 
evidence,  as  copied,  and  makes  a  part  of  this  case.     (C.) 

^^  Richard  Vassall,  named  in  the  will,  died  about  1795, 

leaving  only  one  child,  Elizabeth  Vassall,  who  married  Sir 

Godfrey  Webster,  deceased,  about  the  first  day  of  January, 

1798,  by  whom  she  had  issue,  two  sons,  namely.  Sir  Godfrey 

'  Vassall  Webster,  who  died  in  the  lifetime  of  said  Elizabeth, 

without  issue,  and  Henry  Webster,  the  demandant.     Said 

Elizabeth,  afterwards,  namely,  in  January,  1796,  was  legally 

'  divorced  from  her  husband,  the  said  Sir  Godfrey  Webster, 

and  on  the  first  day  of  July,  1797,  she  was  legally  joined  in 

;  marriage  with  Richard  Henry  Fox,  afterwards  Lord  Holland, 

)  by  whom  she  had  issue,  one  son,  Henry  Edward  Fox,  who  is 

now  living.    All  charges  upon  the  land  devised  have  been 

I  satisfied,  and  they  are  not  now  subject  to  any  life  estate, 

estate  for  years,  or  outstanding  terms,  under  the  will.    Said 

i  Lord  Holland  died  on  the 1841 ;  said  Lady  Holland 

1  died  in  the  fall  of  the  year  1845.    The  persons  named  in  said 

will  as  devisees  in  remainder,  after  the  failure  of  the  issue  of 
said  Elizabeth,  or  their  lineal  descendants,  are  now  living  in 
England,  as  is  the  said  Henry  Edward  Fox,  son  of  said  Eliza- 
[  beth.    That  said  Florentius  Vassall,  was,  at  the  time  of  said 

grant,  a  resident  in  Boston,  State  of  ^Massachusetts ;  r«4Q'7 
that  he,  on  or  before  the  year  1775,  left  his  said  resi-  L 
t  dence,  went  to  England,  and  never  returned ;  and  that  neither 

^  he,  nor  any  of  the  devisees  named  in  said  will,  have  ever 

resided  within  the  limits  of  the  United  States  since  that  time. 
The  premises  demanded,  being  the  matter  in  dispute,  are  of 
greater  value  than  two  thousand  dollars. 
J  "  The  tenant,  and  those  from  whom  he  legally  derives  title 

[  to  said  demanded  premises,  have  been  in  the  quiet,  undis- 

I  turbed,  open,  notorious,  and  exclusive  possession  and  occupa- 

tion of  said  premises  for  and  during  the  term  of  fifty  years 
^  next  preceding  the  commencement  of  this  action,  he  and  they 

claiming  to  hold  the  same  adversely  to  any  claim  of  said  de- 
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mandant,  or  any  other  person,  as  his  and  their  own  property 
in  fee-simple." 

These  facts,  together  with  the  will  of  Florentius  Vassall, 
made  the  case.  By  this  will  the  testator  devised  three  plan- 
tations in  Jamaica,  and  all  his  lands  in  New  England,  (which 
included  the  demanded  premises,)  to  Lord  Falmouth,  Lord 
Barrington,  and  Mr.  Charles  Spooner,  and  their  heirs,  to  the 
uses,  upon  the  trusts,  and  for  the  intents  and  purposes,  and 
with  and  subject  to  the  powers  and  provisos  therein  ex- 
pressed. The  will  then  proceeds  to  declare,  in  respect  to  all 
the  lands  in  New  England,  as  follows :  To  the  use  of  my  son, 
Richard  Vassall,  for  and  during  his  life,  and  from  and  after 
the  determination  of  that  estate  by  forfeiture,  or  otherwise, 
during  his  life,  to  the  use  of  the  three  trustees  during  the  life 
of  Richard  Vassall,  in  trust  to  preserve  the  contingent  uses 
and  estates  thereinafter  mentioned,  and  for  that  purpose  to 
make  entries  and  bring  actions  as  occasion  shall  require,  but 
nevertheless  to  permit  Richard  Vassall  to  take  the  rents  of 
the  premises  to  his  own  use  during  his  life.  The  testator 
then  declares  the  remainder,  after  the  death  of  Richard,  to 
be  to  the  use  of  the  son  and  sons  of  Richard,  to  be  equally 
divided  between  them,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants,  and  to  the  several  and  re- 
spective heirs  male  of  the  bodies  of  such  sons,  with  cross 
remainders  among  them ;  and  in  default  of  such  issue  male  of 
Richard,  subject  to  a  term  of  years,  which  it  is  agreed  is  not 
outstanding,  to  the  use  of  Elizabeth  Vassall,  the  daughter  of 
Richard,  for  her  life,  with  remainder  as  before  stated  to  the 
trustees  for  the  life  of  Elizabeth  to  preserve  contingent  re- 
mainders, in  case  of  forfeiture  of  her  life  estate ;  and  then 
follows  the  provision  under  which  the  demandant  claims  title, 
which  is  therefore  given  in  the  words  of  the  will.  "And 
from  and  immediately  after  the  decease  of  the  said  Elizabeth 
Vassall,  to  the  one  or  all  and  every  the  son  and  sons  of  the 
said  Elizabeth  Vassall,  to  be  begotten,  to  be  'divided  between 
or  amongst  such  sons,  if  more  than  one,  share  and  share  alike, 

*4<)81  *^^  ^^®y  ^  ^®  *^  tenants  in  common,  and  not  as 
J  joint  tenants,  and  the  several  and  respective  heire  male 
of  the  body  and  bodies  of  all.  and  every  such  son  and  sons 
issuing."  Then  follow  remainders  to  the  other  daughters  of 
Richard,  as  tenants  in  common  in  tail  general,  with  cross 
remainders ;  remainder  to  the  daughters  of  Elizabeth  Vassall, 
as  tenants  in  common  in  tail  general,  with  cross  remaindera, 
— with  successive  remainders  to  George  and  Richard,  and 
William  Barrington,  testator's  grandsons,  for  life ;  remainder 
to  their  sons,  as  tenants  in  common  in  tail  male ;  remainder 
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to  testator's  granddaughter,  Louisa  Barrington,  for  life,  and 
her  sous  in  common  in  tail  male ;  remainder  to  her  daughters, 
as  tenants  in  common  in  tail  general ;  remainder  to  testator's 
daughter,  Elizabeth  Barrington,  for  life;  remainder  to  her 
other  sons  ^^  in  tail  male  successively  " ;  remainder  to  her 
future  daughters,  as  tenants  in  common  in  tail;  remainder 
to  testator's  nephew  May,  for  life ;  reniainder  to  his  sons  in 
common  in  tail  male ;  remainder  to  his  daughters  in  common 
in  tail ;  remainder  to  the  minister  and  wardens  of  Westmore- 
land, &c. 

These  are  the  most  material  provisions  of  the  will  of  these 
lands,  and  are  sufficient  to  show  its  general  structure,  in 
reference  to  the  questions  which  has  been  made  concerning 
its  legal  effect. 

The  first  of  these  questions  is,  whether,  by  force  of  the  will, 
the  demandant  took  any,  and  if  any,  what  legal  estate  in 
these  lands  on  the  decease  of  his  mother,  Elizabeth  Vassall. 

It  is  insisted,  by  the  tenant's  counsel,  that  the  trustees  took 
the  legal  estate  in  fee  simple,  and  that  the  estates  limited  to 
Richard  Vassall  for  life,  and  to  the  others,  by  way  of  remainder, 
were  only  equitable  estates,  and  consequently  the  demandant 
cannot  maintain  this  action. 

But  whether  we  look  to  the  evident  intent  of  the  testator, 
or  to  the  settled  technical  meaning  of  the  language  he  has 
employed,  we  think  it  clearly  appears  that  the  life  estate  of 
Richard  Vassall  and  the  contingent  remainders  limited  there- 
on were  legal  estates,  and  that  the  trustees  did  not  hold  the 
fee-simple  under  this  will.  The  instrument  was  drawn  in 
England,  evidently  by  a  skilful  draughtsman,  and  is  in  strict 
conformity  with  well-known  precedents.  It  employs  technical 
language  with  accuracy,  and  all  the  various  provisions  of  the 
will,  though  numerous  and  complicated,  compared  with  the 
usually  simple  testamentary  dispositions  of  property  in  this 
country,  are  capable  of  being  clearly  understood  and  fully 
executed.  The  substance  of  the  devises  of  these  lands,  may 
be  stated  to  be :  to  the  trustees  and  their  heirs  to  the  use  of 
Richard  for  life,  remainder,  for  his  life  in  case  of  forfeiture,  to 
the  trustees  to  preserve  contingent  remainders ;  remainder  to 
the  sons  of  Richard,  if  any,  as  tenants  in  common  *in  r«4QQ 
tail,  with  cross  remainders;  remainder  to  Richard's  ^ 
daughter  Elizabeth  for  life ;  remainder  to  trustees  to  preserve 
contingent  remainders  during  her  life ;  remainder  to  the 
sons  01  Elizabeth  in  tail,  the  demandant  being  the  elder  of 
her  two  sons. 

A  devise  to  the  trustees  and  their  heirs  to  the  uses  men- 
tioned, carries  the  legal  estate  to  the  ceatuis  que  u$e^  unless 
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the  will  has  imposed  on  the  trustees  some  duty,  the  perform- 
ance of  which  requires  the  legal  estate  to  be  vested  in  them. 
And  in  that  case,  they  would  take  an  estate  exactly  commen- 
surate with  the  exigencies  of  their  trust.^  Morrant  v.  Gough^ 
7  Barn.  &  C,  206 ;  Kenrick  v.  Lord  Beauclerck^  3  Bos.  &  P., 
178;  10  Bythewood  on  Con.,  214;  Jarm.  on  Wills,  198-9; 
NieUon  v.  Lagow^  12  How.,  110,  111 ;  1  Greenl.  Cruise,  346- 
7,  note. 

The  testator  has  not  imposed  on  the  trustees  any  duties, 
connected  with  these  lands,  which  in  any  way  interfere  with 
the  existence  of  legal  estates  in  the  different  beneficiaries 
named  in  the  will.  On  the  contrary,  the  sole  duties  to  be 
performed  by  them,  in  reference  to  these  lands,  are  to  take 
the  life  estates,  in  case  of  forfeiture,  and  hold  them,  so  that 
the  future  remainder-men  may  not  be  deprived  of  the  legal 
estates  limited  to  them  by  way  of  contingent  remainders, 
which  require  the  preservation  of  the  particular  estates  to 
support  them. 

Whether  the  trustees  took  and  held  any  legal  estate  in 
either  of  the  plantations  in  Jamaica,  it  is  not  necessary  to  de- 
termine. It  was  argued  that  they  did,  because  they  have 
some  duties  to  perform  concerning  two  of  them,  and  that  the 
testator  employs  the  same  language  in  devising  these  two 
plantations  to  the  trustees,  as  he  does  in  devising  the  lands 
in  New  England.  But  it  by  no  means  follows  that  the  same 
words  devising  to  the  trustees  two  parcels  of  land,  must  nec- 
essarily vest  the  legal  estates  in  both  parcels  in  the  trustees, 
because  they  take  a  legal  estate  in  one  of  those  parcels.  They 
may  take  a  legal  estate  in  one,  because  subsequent  parts  of 
the  will  require  them  to  do  acts  in  reference  to  it,  which  can 
be  done  only  by  the  holder  of  the  legal  estate,  and  then  the 
law  assigns  to  them  such  an  estate  as  the  due  execution  of 
their  trust  demands ;  while  at  the  same  time,  by  force  of  the 
statute  of  uses,  or  of  wills,  the  other  land,  as  to  which  no 
duties  are  required  of  the  trustees,  goes  to  the  cestuis  que  use. 

So  far  as  this  will  operate  on  the  lands  in  New  England, 
there  is  nothing  to  prevent  the  usual  and  settled  operation  of 
a  devise  to  uses,  which  is,  to  vest  the  legal  estate  in  the  cestui^ 
que  use;  and  it  is  placed  beyond  all  doubt  that  it  was  not  in- 
tended the  trustees  should  hold  the  fee,  because  there  are  ex- 
press limitations  of  life  estates  to  them  to  preserve  contingent 
•^001  remainders,  which  would  be  wholly  inoperative  if  they 
•J  took  the  *fee,  and  is  sufficient  of  itself  to  control 

'  CiTBD.    Doe  T.  Cotuidene,  6  Wall,  471. 
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any  doubtful  intent,  according  to  Doe  v.  Stcksy  7  T.  R.,  488 ; 
Curtis  V.  Price^  12  Ves.,  100, 

Our  conclusion  is  that  the  legal  estates  in  the  New  England 
lands,  were  to  go  to  the  beneficiaries  named  in  the  will. 

It  is  further  urged  by  the  tenant's  counsel,  that  the  legal 
effect  of  the  devise  to  Elizabeth  Vassall  for  life,  remainder  to 
her  sons,  as  tenants  in  common,  share  and  share  alike,  and 
to  the  heirs  of  their  bodies,  gave  an  estate  tail  to  Elizabeth 
Vassall,  under  the  rule  in  Shelly's  case^  which  was  in  force 
in  Massachusetts,  within  whose  limits  these  lands  lay  at  the 
time  this  will  took  effect.  There  is  no  doubt  this  rule  made 
part  of  the  law  of  Massachusetts  until  the  8th  of  March, 
1792,  when  it  was  abolished  by  statute,  so  far  as  it  respects 
wills.  Bowers  v.  Porter^  4  Pick.  (Mass.),  198 ;  Steel  v.  Cook^ 
1  Mete.  (Mass.),  282.  But  in  our  opinion,  the  rule  in 
Shelly*s  case  is  not  applicable  to  this  devise.  That  rule  is, 
that  when  the  ancestor,  by  any  gift  or  conveyance,  takes  an 
estate  of  freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  immediately  or  mediately,  to  his  heirs 
in  fee  or  in  tail,  that  the  words  heirs,  &c.,  are  words  of  limita- 
tion, and  not  of  purchase. 

Here  the  life  estate  is  limited  to  Elizabeth  Vassall,  and  the 
remainder  to  her  sons  as  tenants  in  common,  share  and  share 
alike,  and  the  heirs  of  their  bodies.  The  fee  tail  is  not  lim- 
ited to  the  heirs  in  tail  of  the  first  taker.  The  heir  in  tail 
was  this  demandant ;  and  the  remainder  is  not  limited  to  him, 
but  to  him  and  his  brother,  as  tenants  in  common.  It  is  not 
a  question,  therefore,  whether  the  same  persons  shall  take  by 
descent  or  purchase,  which  alone  is  the  matter  determined 
by  the  rule  in  Shelly^ s  case  ;  for  the  two  sons  could  not  take 
an  estate  tail  from  their  mother  as  tenants  in  common.  They 
must  take  as  purchasers,  or  not  take  at  all ;  and  there  is  no 
rule  of  law  which  forbids  such  a  devise,  nor  can  the  rule  in 
Shelly^s  case  be  applied  to  it.  On  the  contrary,  it  is  well 
settled  that  a  limitation  by  way  of  remainder  to  the  sons  of 
the  first  taker,  as  tenants  in  common,  manifests  the  intent  of 
the  testator  that  the  ancestor  should  not  take  an  estate  in 
fee  or  in  tail,  and  that  the  sons  may  and  do  take  as  purchasers. 
Doe  V.  Bumsall^  6  T.  R.,  80 ;  Bumsall  v.  Davy^  1  Bos.  &  P., 
216 ;  Gilman  v.  Mvy,  4  East,  813 ;  Doe  v.  Collins^  4  T.  R., 
294 ;  4  Greenl.  Cruise,  389. 

Our  opinion  is,  that  upon  the  decease  of  his  mother,  this 
demandant  took,  as  a  purchaser,  an  estate  tail  in  one  moiety 
of  these  lands,  as  a  tenant  in  common  with  his  brother. 

It  was  objected  that  the  devise  to  him  was  upon  the  condi- 
tion that  as  soon  as  he  should  come  into  the  actual  possession 
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of  the  lands  devised,  he  should  take  and  use  the  surname  of 

*i>01 1  *  V*s^*l^  5  ^"^  ^^  ^^  enough  to  say  that  he  does  not  ap- 
^  pear  to  have  yet  come  into  such  actual  possession,  and 
that  if  this  condition  subsequent  were  broken,  only  the  per- 
son to  whom  the  lands  are  devised  over  can  by  an  entry  take 
advantage  of  it.  Taylor  v.  Mason^  9  Wheat.,  825 ;  Fifdey  v. 
King,  8  Pet.,  347. 

Under  the  Revised  Statutes  of  Maine,  c.  145,  §  13,  the  de- 
.  man  dan t  may  recover  according  to  his  title,  provided  he  has 
a  right  of  entry ;  and  this  raises  the  only  remaining  question, 
whether  he  has  such  a  right,  or  whether  it  is  barred  by  an 
act  of  the  Legislature  of  Maine,  passed  on  the  eleventh  day 
of  August,  1848,  which  is  as  follows : 

An  act,  in  addition  to  the  one  hundred  and  fori^-seventh 

chapter  of  the  Revised  Statutes. 

Sec.  1.  No  real  or  mixed  action  for  the  recovery  of  any 
lands  in  this  State  shall  be  commenced  or  maintained  against 
any  person  in  possession  of  such  lands,  where  such  person,  or 
those  under  whom  he  claims,  have  been  in  actual  possession 
for  more  than  forty  years,  and  claiming  to  hold  the  same  in 
his  or  their  own  right,  and  which  possession  shall  have  been 
adverse,  open,  peaceable,  notorious,  and  exclusive. 

Sec.  2.  This  act  shall  take  efifect  at  the  end  of  one  day, 
from  and  after  its  approval  by  the  governor. 

This  action  was  commenced  on  the  fourteenth  of  April, 
1846,  and,  consequently,  had  been  pending  upwards  of  two 
years,  when  the  above  act  was  passed.  The  inquiry  is,  what 
is  its  effect  upon  this  action,  and  the  title  of  the  demandant  ? 
That  it  was  intended  to  be  retrosi)ective,  and  to  bar  a  recov- 
ery in  actions  then  pending,  upon  proof  of  such  seisin  by  the 
tenant  as  the  act  describes,  is  plainly  indicated.  Under  the 
constitution  of  the  State  of  Maine,  can  it  so  operate  ?  To  de- 
termine this  question,  it  is  necessary  to  take  into  view  the 
legal  rights  of  the  demandant  and  tenant,  when  this  act  was 
passed,  and  the  change  in  those  rights  attempted  by  the  act. 

The  demandant,  on  the  decease  of  hi^  mother,  in  1845,  be- 
came constructively  seised  of  an  estate  tail,  and  had  a  right 
of  entry  into  these  lands.  The  actual  seisin  of  the  tenant 
and  those  under  whom  he  claims,  though  adverse  to  all  per- 
sons having  estates  in  possession  under  the  will  of  Florentius 
Vassall,  for  a  period  of  time  sufficient  to  bar  their  right  of 
entry,  did  not  become  adverse  as  against  the  demandant, 
until  he  acquired  an  estate  in  possession,  by  the  decease  of 
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bis  mother ;  and,  consequently,  when  he  brought  this  action, 
he  was  lawfully  entitled  to  one  moiety  of  the  land,  as  tenant 
in  tail,  having  an  estate  of  inheritanoe  which  he  could  con- 
vey by  deed,  and  upon  which,  being  disseised,  he  could  main* 
tain  a  writ  of  entry.  In  other  words,  *tlie  land  was  r«/ron 
his  property,  and,  as  such,  he  had  a  right  to  recover  *- 
and  hold  it.    Rev.  Stat.,  c.  147,  §  8. 

The  effect  of  the  act  is,  to  make  the  seisin  of  the  tenant, 
and  of  those  under  whom  he  claims,  adverse  as  against  the 
demandant,  during  the  time  he  had  no  right  of  possession, 
and  thus  to  deprive  him  of  his  right  of  entry,  and  destroy  bis 
estate  in  the  land.  The  actual  operation  of  this  law  upon  the 
demandant's  title,  would  have  been  expressed  in  words,  if  it 
had  been  said  in  the  statute  that,  whereas,  up  to  that  time  an 
actual  vnx)ngful  seisin  had  been  by  law  adverse  only  against 
those  having  estates  in  possession,  and  so,  those  coming  in  by 
way  of  remainder,  were  well  entitled  to  the  land,  however 
long  that  actual  wrongful  seisin  might  have  been  continued  ; 
yet,  thereafter,  those  who  have  come  in  by  way  of  remainder, 
shall  not  be  deemed  entitled  to  the  land,  because  such  actual 
seisin  shall  be  taken  to  be  adverse  as  against  them,  and  they 
shall  not  be  allowed  to  maintain  an  action  for  the  recovery  of 
the  land  to  which  they  had  lawful  title  when  the  action  was 
brought.  It  is  only  by  giving  this  construction  to  the  law, 
that  it  can  be  made  to  operate  at  all,  on  the  demandant's 
title.  It  requires  a  possession  for  forty  years,  "adverse, 
open,  peaceable,  notorious,  and  exclusive."  Advei'se  to 
whom  ?  Exclusive  of  whom  ?  If  adverse  to,  and  exclusive 
of,  the  demandant,  who  came  into  the  title  by  way  of  re- 
mainder, less  than  three  years  before  the  act  was  passed, 
then,  according  to  the  law  of  the  State  existing  down  to  the 
passage  of  the  act,  no  actual  wrongful  seisin  could  be  adverse 
to  him  until  he  had  an  estate  in  the  land  entitling  him  to  its 
possession.  But  we  cannot  suppose  this  law  meant  to  enact 
merely,  that  forty  years'  exclusive  and  actual  seisin  should 
bar  an  action  by  one  having  title  to  the  possession  during  the 
whole  of  that  period,  because,  by  the  Revised  Statutes,  (c. 
147,  §  1,)  twenty  years  were  sufficient ;  and,  therefore,  we  are 
forced  to  conclude,  that  the  intention  of  the  legislature  was, 
to  make  an  actual  seisin,  for  forty  vears,  sufficient  to  destroy 
a  title  which  had  become  vested,  by  way  of  remainder,  before 
the  act  was  passed,  and  which  was  a  valid  title  by  the  then 
existing  law. 

Under  the  constitution  of  the  State  of  Maine,   as  ex- 
pounded by  the  highest  court  of  that  State,  is  it  in  the  power 
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of  the  legislature  to  pass  a  retrospective  law  thus  operating 
to  destroy  an  estate  in  lands  ? 

We  think  this  case  not  distinguishable  from  the  case  of  the 
Proprietors  of  the  Kennebec  Purchase  v.  Laboree  et  ai.,  2 
Greenl.  (Me.),  276.  That  was  a  writ  of  entry  to  recover  a 
tract  of  land.  The  principal  question  was,  whether  an  act  of 
the  legislature  concerning  disseisin,  was  valid  in  its  retro- 
spective operation.  Prior  to  the  passage  of  this  act  an  entry 
♦'iO^I  ^"^®^  *  *deed,  duly  registered,  which  described  a  ti-act 
^  of  land  by  metes  and  ^unds,  and  actual  possession  of 
a  part  of  that  tract,  operated,  by  the  law  of  Maine,  as  a  dis- 
seisin of  the  true  owner  of  the  whole  tract  described  in  the 
deed.  But  an  entry,  without  such  a  deed,  gave  seisin,  as 
against  the  owner,  only  of  so  much  of  the  land  as  was  act- 
ually occupied;  and  this  occupation  was  required  to  be 
equivalent  to  what  is  figuratively  described  in  the  common 
law  tL8  pedis  posaessio  ;  that  is,  open,  notorious,  and  exclusive, 
such  as  at  once  to  give  notice  to  all,  of  the  nature  and  extent 
of  the  possession  and  claim,  and  show  the  exercise  of  the  ex- 
clusive dominion  over  the  land,  and  the  appropriation  of  it 
to  the  use  and  benefit  of  the  possessor.  This  being  the  state 
of  the  law  when  the  action  was  brought,  a  law  was  passed, 
one  section  of  which  was  in  these  words: 

^^  Be  it  further  enacted ;  that,  in  any  writ  or  action  which 
has  been,  or  may  hereafter  be  brought,  for  the  recovery  of 
any  lands,  &c.,  it  shall  not  be  necessary  for  limiting  the  de- 
mandant and  barring  his  right  of  recovery,  that  the  premises 
defended  shall  have  been  surrounded  by  fences,  or  rendered 
inaccessible  by  other  obstructions ;  but  it  shall  be  sufficient 
if  the  possession,  occupancy,  and  improvement  thereof,  by 
the  defendant,  or  those  under  whom  he  claims,  shall  have 
been  open,  notorious,  and  exclusive,  comporting  with  the 
ordinary  managements  of  similar  estates  in  the  possession 
and  occupancy  of  those  who  have  title  thereunto,  or  satisfac- 
torily indicative  of  such  exercise  of  ownership  as  is  usual  in 
the  improvement  of  a  farm  by  its  owner ;  and  no  part  of  the 
premises  demanded  and  defended  shall  be  excluded  from  the 
operation  of  the  aforesaid  limitation,  because,  such  part  may 
be  woodland  or  without  cultivation." 

The  Supreme  Court  of  Maine  held,  that  so  far  as  this  act 
attempted  to  change  the  law  of  disseisin  in  respect  to  titles 
existing  when  it  was  passed,  the  act  was  inoperative  and 
void,  because  in  conflict  with  the  constitution  of  that  State. 
The  opinion  of  the  court,  delivered  by  Mellen,  Chief  Justice, 
contains  an  elaborate  and  searching  analysis  of  the  subject, 
and  it  is  evident,  that  learned  court  considered  it  with  all  the 
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care  demanded  by  a  question  of  so  much  delicacy  and  impor« 
tance,  and  brought  to  its  adjudication  sound  principles  of 
constitutional  jurisprudence.  The  principles  of  this  decision 
have  been  recognized  in  subsequent  cases,  (  Oriental  Bank  v. 
Freeze^  18  Me.,  109 ;  Austin  v.  Stevens^  24  Me.,  620 ;  Preston 
V.  DreWj  6  Law  Rep.,  189,)  and  we  are  not  aware  that  it  has 
ever  been  questioned,  or  denied  to  be  a  just  exposition  of  the 
constitutional  law  of  that  State.  The  result  of  the  decision 
is,  that  the  constitution  of  the  State  has  secured  to  every 
citizen  the  right  of  "acquiring,  possessing,  and  enjoying 
property  " ;  *and  that,  by  the  true  intent  and  meaning  r«cA4 
of  this  section,  property  cannot,  by  a  mere  act  of  the  L 
legislature,  be  taken  from  one  man  and  vested  in  another 
directly ;  nor  can  it,  by  the  retrospective  operation  of  law, 
be  indirectly  transferred  from  one  to  another,  or  be  subjected 
to  the  government  of  principles  in  a  court  of  justice,  which 
must  necessarily  produce  that  effect. 

According  to  this  decision,  the  act  now  in  question  is  in- 
operative, as  respects  this  action,  and  the  demandant's  title, 
on  which  it  is  founded.  For,  unless  by  a  retrospective  opera- 
tion it  subjects  his  title  to  the  government  of  a  new  law  of 
disseisin,  which,  in  effect,  trans^rs  his  property  to  the  ten- 
ant, it  can  have  no  operation ;  and  whether  such  an  effect 
can  be  produced  by  an  act  of  the  Legislature  of  Maine, 
under  the  constitution  of  that  State,  was  the  precise  ques- 
tion adjudicated  by  the  Supreme  Court  in  the  case  referred 
to,  which  adjudication  we  understand  to  contain  an  estab- 
lished principle  in  the  fundamental  law  of  that  State. 

The  thirty-fourth  section  of  the  Judiciary  Act,  (1  Stat,  at 
L.,  92,)  as  well  as  the  rule  of  general  jurisprudence,  as  to 
the  operation  of  the  lex  loci  upon  titles  to  land,  requires  us 
to  determine  this  case  according  to  the  law  of  the  State  of 
Maine.  In  ascertaining  what  that  law  is,  this  court  looks  to 
the  decisions  of  the  highest  court  of  that  State ;  and  where 
the  question  turns  upon  the  construction  to  be  given  to  the 
constitution  of  the  State,  and  we  find  a  construction  made 
by  the  highest  State  Court  very  soon  after  the  constitution 
was  formed,  acquiesced  in  by  the  people  of  the  State  for 
nearly  thirty  years,  and  repeatedly  confirmed  by  subsequent 
judicial  decisions  of  that  court,  we  cannot  hesitate  to  adopt 
it,  and  apply  it  to  this  case,  to  which,  in  our  judgment,  it  is 
justly  applicable.  Such  has  been  the  uniform  course  of  this 
court.  ifcKeen  v.  Delancey*B  Lessee^  6  Cranch,  22 ;  PoWs 
Lessee  v.  Wendall^  9  Cranch,  87 ;  Gardner  v.  Collins^  2  Pet., 
58 ;  Shelly  v.  Ghiy,  11  Wheat.,  351 ;  Green  v.  Neal,  6  Pet., 
291,  are  some  of  the  cases  in  which  this  course  has  been  fol- 
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lowed,  and  its  reasons  explained.  The  question  has  usually 
been  concerning  the  construction  of  a  statute  of  a  State.  But 
we  think  there  is  no  sound  distinction  between  the  construc- 
tion of  a  law  enacted  by  the  legislature  of  a  State,  and  the 
construction  of  the  organic  law,  ordained  by  the  people 
themselves.  The  exposition  of  both  belongs  to  the  judicial 
department  of  the  government  of  the  State,  and  its  decision 
is  final,  and  binding  upon  all  other  departments  of  that  gov- 
ernment, and  upon  the  people  themselves,  until  they  see  fit 
to  change  their  constitution ;  and  this  court  receives  such  a 
settled  construction  as  part  of  the  fundamental  law  of  the 
State. 

In  conformity  with  these  principles,  we  are  constrained  to 

*5051  *^^^^  ^^^  ^^^  ^^^  ^  question  to  be  inoperative  upon 
J  the  demandant's  title,  and  consequently,  that  he  is  not 
barred  by  it  from  maintaining  this  action. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
a  venire  de  novo  awarded. 

OSDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged,  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause ,  be,  and  the  same  is  hereby,  reversed,  with  costs,  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  dk  venire  fcuna*  de 
novo. 


•f  «• 


Abbah  Sheppard  and  John  Duncan,  Plaintiffs  ih 

EBBOB,  v.  Peyton  S.  Graves. 

It  Ib  a  bad  mode  of  pleading,  to  unite  pleas  in  abatement  and  pleas  to  the 
merits.  And  if  after  pleas  in  abatement,  a  defence  be  interposed,  going  to 
the  merits  of  the  controyersy,  the  grounds  alleged  in  abatement  become 
thereby  immaterial  and  are  waived.^ 

When  a  plea  is  filed  to  the  jurisdiction  of  the  court,  upon  the  ground  that  the 

*  Followed.     Dred  Scott  v.  Sand-  v.  Aforehouse,  16  Id.,  327 ;    Oiltner  t. 

ford,  19  How.,  519,  590.  Cited.  Spen-  City  of  Grand  Rapids,  Id.,  711 ;  Tyler 

cer  V.  LajptUy,  20  How.,  267 ;  DeSobry  v,  Murray,  67   Md.,  438^  Cfnuen   r. 

V.  NichMon,  3  Wall.,  423 ;  tanning  y.  McKaig,  Id.,  469.    See  MeK^nma  v. 

Lockett,  11  Fed   Rep.,  817;  Davies  y.  Fiak,  1  How.,  240,  and  cases  dted  in 

Lathrop,  13  Id.,  566;   Hoe  y.   Grand  note  11). 
Trunk  By  Co,,  14  Id.,  402 ;   Wickkam 
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plaintiff  is  a  resident  of  the  same  State  with  the  defendant,  it  is  incuBibent 
on  the  defendant  to  prove  the  allegation. 
It  is  of  no  consequence  whether  tlie  date  of  a  promissory  note  he  at  the  begin- 
ning or  end  of  it. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Texas. 
The  facts  are  all  set  forth  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  V.  E,  Howard  and  Mr.  Ballinger^  in 
a  printed  argument,  for  the  plaintiffs  in  error,  and  Mr.  Dor 
vidge  and  Mr.  0.  F.  Johnson^  for  the  defendant  in  error. 

The  points  made  by  the  counsel  for  the  plaintifb  in  error, 
were  the  following : 

1.  The  court  erred  in  admitting  the  notes  in  eyidence,  be- 
cause there  was  a  variance  between  the  notes  offered  and 
those  described  in  the  petitions. 

The  petitions  alleged,  that  the  notes  were  ^^  executed  and 
delivered  at  Matagorda,"  but  did  not  allege  that  they  bore 
date  at  Matagorda,  as  was  found  to  be  the  ract  on  their  being 
produced. 

*It  was  the  plaintiff's  duty  to  give  a  perfect  descrip-  r#c/\/> 
tion  of  his  notes,  so  as  to  prevent  the  possibility  of  the  «- 
defendants  being  ever  sued  upon  them  again,  and  if  so,  that 
this  record  should  be  a  bar. 

The  place  at  which  the  notes  bore  date  on  their  face,  was 
essential  to  their  description.  When  the  objection  was  made, 
the  plaintiff  could  have  amended,  and  given  an  accurate  de- 
scription ;  but,  refusing  to  do  this,  it  was  error  in  the  court  to 
admit  the  notes. 

Thus,  the  words  "  value  received,"  are  material  in  a  descrip- 
tion of  the  note ;  and  if  omitted,  the  variance  will  be  fatal. 
1  Chit.  PL,  889,  n.  1,  ed.  1883 ;  Saxon  v.  Johnson^  10  Johns. 
(N.  Y.),  418. 

2.  The  court  erred  in  refusing  to  instruct  the  jury,  "  that, 
upon  the  issue  as  to  the  citizenship  of  plaintiff,  the  burden  of 
proof  was  on  the  plaintiff  to  show  such  citizenship  as  entitled 
him  to  sue  " ;  and  in  giving  the  instruction,  "  that  the  plain- 
tiff was  to  be  considered  a  citizen  of  Louisiana,  as  alleged  in 
his  petition,  unless  it  was  pleaded  and  proved  that  he  was  a 
citizen  of  Texas." 

There  was  a  proper  plea  to  the  jurisdiction  of  the  court, 
presenting  the  issue  as  to  the  citizenship  of  plaintiff. 

It  was  not  necessary  that  the  plea  should  be  verified  by 
affidavit.     Hartley,  Dig.,  art.  690,  §  31,  Practice,  act  1846. 

Besides,  there  was  no  demurrer  or  exception  taken  to  the 
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plea  for  want  of  an  affidavit ;  and  if  one  had  been  necessary, 
it  was  waived  by  the  plaintiff  taking  issue  on  the  fact. 

The  rule  which  at  first  prevailed  in  the  courts  of  the  United 
States  required  the  plaintiff,  on  the  general  issue,  to  prove 
citizenship  as  alleged.  Catlett  ^  Keith  v.  Pacific  Imurance 
Company,  Paine,  694. 

It  was  afterwards  decided,  however,  that  a  plea  in  abate- 
ment was  necessary  to  raise  the  question  of  citizenship. 
i>'  Wolf  V.  Babaud  et  ah,  1  Pet.,  476.     See  498. 

The  courts  of  the  United  States  are  courts  of  limited  juris- 
diction ;  and  although  a  plea  to  the  merits  admits  the  jurisdic- 
tion, yet  when  jurisdiction  is  denied  by  a  proper  plea,  it  must 
be  shown  by  the  plaintiff.  See  1  Co  wen  and  Hiirs  Notes  to 
Phillip's  Ev.,  p.  487,  n.  376,  and  authorities  referred  to ; 
Maples  V.  Wiffhtman,  4  Conn.,  376;  Wooster  v.  Parson*^ 
Kirby  (Conn.),  27. 

The  counsel  for  the  defendant  in  error  contended,  that 
there  was  no  variance  between  the  note  alleged  in  the  peti- 
tion of  defendant  in  error,  (R.  1  and  2,)  and  that  offered  in 
evidence. 

1.  The  petition  alleged  the  place  where  the  note  bore  date, 
in  the  usual  form,  even  under  the  English  practice,  and  with 
*5071  S^®**^^   *certainty  than   is   required   by  the  law  of 

^  Texas.  But,  had  there  been  no  such  allegation,  the 
omission  would  have  been  immaterial.  1  Sauna.  PI.  and 
Ev.,  260. 

2.  That  there  was  no  error  in  the  refusal  of  the  court  below 
to  grant  the  first  prayer  of  the  plaintiffs  in  error,  which  plainly 
tended  to  mislead  the  jury,  is  manifest,  and,  indeed,  is  con- 
ceded by  the  brief  filed  by  their  counsel. 

8.  The  court  was  right  in  refusing;  to  instruct  the  jury, 
^^  that  upon  the  issue  as  to  the  citizenship  of  plaintiff,  the  bur- 
den of  proof  was  on  the  plaintiff  to  show  such  citizenship  as 
entitles  him  to  sue  " ;  and  in  giving  the  instruction,  "  that  the 
plaintiff  was  to  be  considered  a  citizen  of  Louisiana,  as  alleged 
in  his  petition,  unless  it  was  pleaded  and  proved  that  he  was 
a  citizen  of  Texas." 

Exception  to  the  capacity  of  the  plaintiff  below  to  sue  in 
the  District  Court,  could  only  be  taken  by  plea  in  abatement. 
Conard  v.  The  Atlantic  Ins.  Co.  1  Pet.,  886,  460  ;  D'  Wolf  v. 
Babaud  et  al.,  Id.,  476,  498;  Hvans  v.  Gee,  11  Pet.,  80,  88; 
Sims  V.  Hundley,  6  How.,  1,  5  ;  Smith  v.  Kernochen,  7  How., 
198,  216. 

Such  being  the  case,  and  as  the  obligation  of  proving  any 
fact  lies  upon  the  party  who  substantially  asserts  the  affirm- 
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ative  of  the  issue,  the  burden  of  proof  was  necessarily  upon 
the  defendants  below. 

The  plea  is  strictly  afiSrmative  in  its  character,  alleging,  in 
terms  and  substance,  that  the  plaintiff  was  not  entitled  to  sue 
in  the  District  Court,  because  he  ^^  is,  and  was  at  the  com- 
mencement of  this  suit,  a  citizen  of  the  State  of  Texas." 
Being  introductive  of  new  matter,  and  concluding,  as  it  very 
properly  does,  with  a  verification,  the  defendants  below,  who 
pleaded  it,  held  the  affirmative,  inseparably  connected  with 
which  was  the  onus  probandi.  1  Saund.  rl.  and  Ev.,  8, 18, 
16,  22  ;  Union  Bank  of  Maryland  v.  RidgeUy^  1  Harr.  &  G. 
(Md.),  415-419  ;  Smith  v.  Dovers^  2  Doug.,  428 ;  Jackson  on 
Pleading  in  Real  Actions,  62,  66 ;  Fowler  v.  Coster^  1  Moo. 
&  M.,  241 ;  8.  c,  8  Car.  &  P.,  468 ;  Colstone  v.  HiseolU,  6 
Car.  &  P.,  666. 

Indeed,  the  definition  of  a  plea  in  abatement,  (in  the 
nature  of  which  is  a  plea  to  the  jurisdiction,  or  to  the  person 
of  the  plaintiff,)  is,  that  by  it  the  defendant  ^^  shows  cause 
why  he  should  not  be  impleaded,  or  if  impleaded,  not  in  the 
manner  and  form  he  now  is."     Bac.  Abr.,  Abatement. 

Whenever  the  plea  is  to  the  jurisdiction,  it  must  state 
another  jurisdiction.     Id. 

4.  The  plea  in  abatement  was  a  nullity,  not  having  been 
filed  in  time.  Act  of  May  18, 1846,  §§  28,  24,  26,  27  ;  Laws 
of  Texas,  1846,  pp.  869,  370. 

Process  was  regularly  served   on  one  of  the  defendants 
below,  *May  31, 1860 ;  on  the  other,  October  12, 1860.  r«eAo 
The  court  met  on  the  first  Monday  of  December,  1860.  •- 
The  plea  was  not  filed  until  January  6, 1861. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  in  conformity  with  a  mode  of  prac- 
tice in  the  State  of  Texas,  instituted  an  action  at  law  against 
the  plaintiffs  in  error  upon  their  promissory  note.  That  note 
was  in  the  words  following : 

**  On  the  first  day  of  January,  1850,  we  jointly  and  sever- 
ally promise  to  pay  to  Peyton  S.  Graves,  or  order,  at  the 
counting  house  of  R.  &  D.  G.  Mills,  in  Brazoria  County,  the 
sum  of  11,846.94,  for  value  received,  with  eight  per  cent, 
interest  thereon,  from  the  first  day  of  January,  till  paid. 

Abm.  Sheppard. 
John  Duncan. 
«  Matagorda,  Sept'r  28d,  1844." 

The  petition  sets  forth,  that  Peyton  S.  Graves,  a  citizen 
and  inhabitant  of  Louisiana,  represents,  that  Abram  Sheppard 
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and  John  Dunoan,  both  citizens  and  residenta  of  the  countj 

of  Matagorda,  in  the  State  of  Texas,  are  jointly  and  severaUj 
indebted  to  the  petitioner  in  the  sum  of  $1,845.94,  with  in- 
terest thereon,  at  eight  per  cent,  per  annum,  from  the  first 
day  of  January,  1844,  until  paid — for  that  heretofore,  to  wit 
at  Matagorda,  in  the  State  of  Texas,  on  the  23d  day  of  Sep- 
tember, 1844,  the  said  Sheppard,  who  signs  his  name  Abm. 
Sheppard,  and  the  said  Duncan,  executed  and  delivered,  to 
the  petitioner,  their  joint  and  several  promissory  note,  d^ted 
September  28d,  1844,  and  signed  Abm.  Sheppard  and  John 
Duncan,  by  which,  &c. 

Upon  the  summons  issued  against  eiich  of  the  defendants, 
the  marshal  returns,  that  he  had  executed  the  summons  on 
the  12th  of  October,  1850,  serving  each  of  them  with  a  certi- 
fied copy  of  the  petition  and  summons,  and  with  regard  to 
Duncan,  the  return  farther  states  that  the  original  summon&i 
was  also  exhibited  to  him.  The  plaintifiGs  in  error  appeared 
to  the  action,  and  attempted  to  interpose  several  defences  in 
the  nature  of  pleas  in  abatement.  They  first  allege  jointly, 
that  the  court  could  not  take  cognizance  of  the  cause,  because 
the  plaintiff  below,  was  not,  at  the  commencement  of  the 
suit,  a  citizen  of  Louisiana,  but  of  the  State  of  Texas. 

The  defendant  Sheppard  then  pleads  separately,  that  the 
marshal's  return  upon  the  summons  was  not  legal,  and  ahooki 
be  quashed,  because  it  does  not  state,  that  the  marshal  had 
delivered  to  the  defendant  in  person,  a  copy  of  the  citation, 
and  of  the  petition  accompanying  it;  and  that  the  return  was 
*^0^'\  "^^  *ni»d©  J^J^d  signed  by  the  deputy  purporting  to 
^  make  and  sign  the  same. 

The  defendant  Duncan  also  pleads  separately  in  abatement, 
that  the  citation  calls  upon  him  to  answer  the  complaint  against 
him  and  Abraham  Sheppard,  whereas  the  true  name  of  said 
Sheppard  is  Abram,  and  not  Abraham ;  and  he  also  insists 
upon  the  insufficiency  of  the  return  to  the  summons,  because, 
as  he  alleges,  that  return  does  not  state  that  the  marshal 
delivered  to  him  in  person,  a  copy  of  the  citation^  or  of  the 
petition  accompanying  it. 

In  addition  to  these  pleas  in  abatement,  the  defendants 
below  interposed  a  defence  upon  the  merits  in  the  nature  of 
the  general  issue,  by  which  they  deny  all  and  singular  the 
matters  stated  in  the  petition,  and  say  that  they  are  not  in- 
debted to  the  plaintiff  as  he  has  alleged,  and  in  this  defence 
they  conclude  to  the  country,  whilst  in  the  introduction  there- 
to, they  declare  that  they  do  not  waive  their  several  pleas  in 
abatement,  but  fully  rely  upon  the  same.  After  this  aeries  of 
heterogeneous  defences,  the  plaintiff  moved  the  court  to 
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out  the  plea  to  the  jurisdiction  and  all  the  other  pleas  in 
abatement  tendered  by  the  defendants,  assigning,  as  the 
grounds  of  this  motion,  that  those  pleas  were  not  filed  within 
the  time  required  by  law. 

Upon  the  trial  of  the  cause,  the  court  seems  to  have  con- 
sidered the  case  as  standing  before  it  upon  all  the  defences 
attempted,  but  ruled  out  the  several  pleas  in  abatement, 
though  whether  for  the  insufficiency  of  those  pleas  in  point 
of  law,  for  the  want  of  proof  to  sustain  them,  or  for  their 
irregularity  in  the  order  of  pleading,  does  not  certainly  ap- 
pear from  this  record.  The  jury  upon  the  issue  joined  upon 
the  merits,  rendered  a  verdict  for  the  plaintiff  for  the  sum  of 
$2,788.89,  for  which  judgment  was  given  with  costs. 

The  incongruities  in  practice,  which  mark  the  progress  of 
this  case  in  the  court  below,  are  much  to  be  regretted,  as 
having  a  tendency  to  confound  the  proceedings  in  courts  of 
justice ;  proceedings  calculated  to  define  and  distinguish 
the  rights  of  parties  litigant,  and  to  conduct  the  courts  to  a 
correct  adjudication  upon  those  rights;  proceedings  indeed 
founded  upon,  and  as  it  were  sanctified  by,  an  experience  of 
their  usefulness,  and  even  of  their  necessity.  Thus  it  has 
ever  been  received  as  a  canon  of  pleading,  that  matters  which 
appertain  solely  to  the  jurisdiction  of  a  court,  or  to  the  disabil- 
ities of  the  suitor,  should  never  be  blended  with  questions 
which  enter  essentially  into  the  subject-matter  of  the  contro- 
versy; and  that  all  defences  involving  inquiries  into  that 
subject-matter  imply,  nay  admit,  the  competency  of  the 
parties  to  institute  such  inquiries,  and  the  authority  of  the 
court  to  adjudicate  upon  them.  Hence  it  is,  that  *pleas  r«c-i() 
to  the  jurisdiction  or  in  abatement,  are  deemed  incon-  1- 
sistent  with  those  which  appei*tain  to  the  merits  of  a  cause ; 
they  are  tried  upon  different  views  as  to  the  relations  of  the 
parties,  and  result  in  different  conclusions.  A  striking  illus- 
tration of  the  mischiefs  flowing  from  the  departure  from  the 
rule  just  stated,  is  seen  in  the  practice  attempted  in  the  case 
before  us.  If  it  could  be  imagined  that  the  plea  to  the  juris- 
diction and  the  plea  to  the  merits,  could  be  regularly  com- 
mitted to  the  jury  at  the  same  time,  the  verdict  might 
involve  the  following  absurdities.  Should  the  finding  be 
for  the  plaintiff,  the  judgment  would,  as  to  the  defendant, 
be  upon  one  issue,  that  of  re^pondeoB  ouster^  and  upon  the 
other,  that  he  pay  the  debt,  as  to  the  justice  of  which  he  was 
commanded  to  answer  over.  Should  the  finding  be  for  the 
defendant,  the  judgment  upon  one  issue  must  be  that  the 
debt  was  not  due,  and  upon  the  other,  that  the  court  called 
upon  so  to  pronounce,  had  no  authority  over  the  case*  So 
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that  in  either  aspect  there  must,  under  this  proceeding,  be 
made  and  determined  one  issue,  which  is  incongruous  with 
and  immaterial  to  the  other.  A  practice,  thus  fraught  with 
confusion  and  perplexity,  and  one  endangering  the  rights  of 
suitors,  it  is  exceedingly  desirable  should  be  reformed,  and 
we  are  aware  of  no  standard  of  reformation  and  iraproTenieQi 
more  safe  and  more  convenient  than  that  which  is  supplied 
by  the  time-tested  rules  of  the  common  law.  And  by  one  of 
those  rules,  believed  to  be  without  an  exception,  it  is  ordained, 
that  objections  to  the  jurisdiction  of  the  court,  or  to  the  com- 
petency of  the  parties,  are  matters  pleadable  in  abatement 
only,  and  that  if  after  such  matters  relied  on,  a  defence  be  in- 
terposed in  bar  and  going  to  the  merits  of  controversy,  tiie 
grounds  alleged  in  abatement  become  thereby  immateriid,  and 
are  waived. 

With  respect  to  the  exception  taken  to  the  ruling  of  tiie 
District  Court,  as  to  the  obligation  of  the  defendant  to  prove 
his  averment  of  the  plaintiffs  residence  in  the  State  of  Texas, 
and  not  of  Louisiana,  as  set  forth  in  the  petition,  were  the 
decision  of  this  question  deemed  requisite  here,  we  should 
say  that  the  true  doctrine  applicable  to  the  question  is  this: 
that  although  in  the  courts  of  the  United  States  it  is  neces- 
sary to  set  forth  the  grounds  of  their  cognizance  as  courts  of 
limited  jurisdiction,  yet  wherever  jurisdiction  shall  be  averred 
in  the  pleadings,  in  confonnity  with  the  laws  creating  those 
courts,  it  must  be  taken  primd  facie  as  existing,  and  that  it  is 
incumbent  on  him  who  would  impeach  that  jurisdiction  for 
causes  dehors  the  pleading,  to  allege  and  prove  such  causes ; 
that  the  necessity  for  the  allegation  and  the  burden  of  sus- 
taining it  by  proof,  both  rest  upon  the  party  taking  the 
exception.  Such,  we  think,  would  be  the  proper  rule  result- 
*5in  ^^^  from  the  intrinsic  character  of  the  exception,  *and 
'■  such  we  consider  the  doctrine  enunciated  in  the  cases 
of  Conrad  v.  The  Atlantic  Insurance  Company^  in  1  Pet.,  S86, 
and  D'  Wolf  v.  Rabaud  et  aL^  Id.,  476. 

This  doctrine  we  are  unwilling  to  disturb.  The  cases  just 
referred  to,  as  well  as  those  of  Sims  v.  Hundley^  in  6  Howard, 
and  Smith  v.  Kernochen^  (7  Id.,  198,)  expressly  afiSrm  the 
common-law  principle  of  pleading,  herein  before  mentioned, 
that  the  question  of  the  residence  or  of  the  right  of  the  parties 
to  sue,  as  incident  to  residence,  cannot  be  inquired  into  under 
the  general  issue. 

The  plea  of  a  misnomer  of  the  defendant  Sheppard,  by  the 

insertion  of  two  superfluous  letters  in  his  christian  name,  and 

the  still  more  captious  and  unmeaning  distinction  attempted 

between  serving  the  defendants  with  a  certified  copy  of  the 

546 


DECEMBER  TERM,  1852.  511 


Sheppard  et  al.  v.  Graves. 


petition  and  summons  in  this  suit,  and  a  delivery  of  that  peti- 
tion and  summons  to  the  defendants  in  person,  is  disposed  of 
by  the  same  rule  which  displaces,  as  irrelevant  and  immaterial, 
the  exception  taken  to  the  jurisdiction. 

The  question  of  variance  between  the  note  and  the  descrip- 
tion of  it  in  the  petition,  it  is  not  easy  to  comprehend,  unless 
indeed  it  is  intended  by  the  defendants  to  insist,  that  a  note 
should  have  its  date  inserted  at  its  beginning  only,  and  can- 
not be  dated  at  the  termination  of  it ;  for  the  note  at  the 
bottom  bears  upon  it  the  date  as  well  as  the  place  of  its 
execution,  viz.,  Matagorda,  September  28,  1844,  and  the 
description  and  the  petition  accord  with  both  these  facts. 
It  is  true,  the  petition  contains  a  recital  that  Matagorda 
is  within  the  State  of  Texas,  but  by  no  extreme  of  cavil 
can  this  recital  be  converted  into  a  misdescription  of  tlie 
note.  Upon  the  whole  case,  we  think  the  judgment  of  the 
District  Court  was  correct,  and  we  accordingly  order  it  to 
be  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  District  of 
Texas,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  Ordered,  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby,  affirmed,  with  costs  and  interest,  until  the 
same  is  paid,  at  the  same  rate  per  annum  that  similar  judg- 
ments bear  in  the  courts  of  the  State  of  Texas. 


•>■■> 


♦Abeam  Shbppabd  and  John  Duncan,  Plaintiffs  r«i  o 
IN  EBBOB,  V.  Peyton  S.  Gbaves.  L 

In  this  case,  as  in  the  preceding,  it  is  decided,  that  where  the  plaintiff  averred 
enough  to  show  the  jurisdiction  of  the  court  and  the  defendant  pleaded  in 
abatement  that  the  plaintiff  was  disabled  from  bringing  the  suit,  on  account 
of  residence,  it  was  incumbent  upon  the  defendant  to  sustain  the  allegation 
by  proof. 

Until  that  was  done,  it  was  not  necessary  for  the  plaintiff  to  offer  any  evidence 
upon  the  subject. 

This  case  was  brought  up  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Texas. 

The  parties  were  the  same  as  those  in  the  preceding  case, 
and  the  point  upon  which  the  decision  of  the  court  turned 
was  the  same  as  one  of  those  decided  in  the  preceding  case. 
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It  was  argued,  in  conjunction  with  the  other,  by  the  same 
counsel. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

This  is  a  suit  between  the  parties  to  the  case  No.  65,  and 
is  in  all  its  features  essentially  the  same  with  the  former  case 
with  one  exception,  which  will  be  pointed  out. 

In  this  suit,  as  in  No..  65,  the  defendants  below  demurred 
to  the  petition,  pleaded  in  abatement  to  the  regularity  of  the 
service  of  process,  to  the  disability  of  the  plaintiff  on  the 
score  of  residence,  and  then  interposed  a  defence  in  the  na- 
ture of  the  general  issue,  but  tendered  no  proofs  in  support 
of  their  defences,  either  in  abatement  or  in  bar.  The  plain- 
tiff, to  sustain  the  jurisdiction  of  the  court  upon  the  question 
of  residence,  and  to  meet  the  pleas  in  abatement,  offered  to 
read  the  deposition  of  two  witnesses  Rugely  and  Blair,  resi- 
dents of  the  city  of  New  Orleans,  in  the  State  of  Louisiana, 
taken  de  bene  esse  before  a  Commissioner  in  the  city  of  New 
Orleans,  under  the  act  of  Congress  of  1789.  The  reading  of 
these  depositions  was  objected  to  by  the  defendants,  because 
the  Commissioner  did  not  certify  that  the  witnesses  resided 
at  a  greater  distance  than  one  hundred  miles  from  the  place 
of  trial,  but  stated  only  that  they  were  residents  of  the  city 
of  New  Orleans,  within  the  Eastern  District  of  the  State  of 
Louisiana,  and  beyond  the  jurisdiction  of  the  District  Court 
of  Texas.  The  court  permitted  the  introduction  of  oral  evi- 
dence to  prove  that  the  city  of  New  Orleans  was  at  a  greater 
distance  than  one  hundred  miles  from  Galveston,  the  place 
of  trial ;  and  ruling  also  that  the  court  itself  knew  judicially 
the  mail  routes  and  distances  thereof,  and  that  New  Orleans, 
the  place  of  taking  said  depositions,  was  more  than  one  hun- 
dred miles  from  Galveston,  the  place  of  trial,  permitted  the 
depositions  to  be  read  in  evidence. 

#r^  Q-i  *Whether  the  District  Court  erred  in  allowing  an 
J  omission  in  the  certificate  of  the  Commissioner  t^  be 
supplied  by  oral  evidence,  or  could  regularly  act  upon 
knowledge  assumed  to  be  within  its  judicial  cognizance,  we 
do  not  consider  it  necessary  to  examine,  in  order  to  dispose 
of  the  case  before  us.  It  must  be  recollected  that  the  de- 
fendants below  attempted  no  proof  whatsoever  in  support  of 
any  of  their  pleas.  The  plaintiff  having  averred  enough  to 
show  the  jurisdiction  of  the  court,  and  nothing  having  been 
adduced  to  impeach  it,  that  jurisdiction  remained  as  stated, 
and  the  plaintiff  could  lose  nothing  by  adducing  either  im- 
perfect evidence,  or  no  evidence  at  all,  in  support  of  that 
which  clearly  existed,  and  which  he,  under  the  circumstances, 
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could  not  be  called  on  to  suBt&in.  Even  then  had  the  case 
in  the  District  Court  stood  upon  an  issue  reffularly  formed 
upon  the  pleas  in  abatement,  the  evidence  of  the  depositions 
was  wholly  unnecessary — the  ruling  of  the  court  upon  that 
evidence  was  immaterial,  and  should  not  impair  the  strength 
of  the  plaintiff's  case,  which  was  perfect  without  it.  But 
the  exception  to  the  ruling  of  the  court  on  this  point,  must 
be  unavailable  upon  another  view,  as  given  in  our  considera- 
tion of  the  preceding  case.  By  interposing  the  plea  of  the 
general  issue  after  their  several  pleas  in  abatement,  the  de- 
fendants have  effectually  waived  those  pleas,  and  surren- 
dered the  positions  covered  by  them.  The  judgment  of  the 
Circuit  Court  must  in  this  case  also  be  affirmed. 


OBDEB. 

This  canse  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Texas  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs,  and 
interest  until  the  same  is  paid,  at  the  same  rate  per  annum 
that  similar  judgments  bear  in  the  courts  of  the  State  of 
Texas. 


■•>••• 


Samttel  Marsh,  William  E.  Lee,  and  Edward  C.  Dela- 
VAN,  Plaintiffs  in  error,  v.  Edward  Brooks,  and 
Virginia  C.  his  wife,  Charles  P.  Billon,  and  Fran- 
ces E.  HIS  WIFE,  Walter  G.  Reddick,  and  Dabney  C. 
Reddick. 

This  ooiirt  decided,  in  8  How.,  228,  that  the  recitals  in  a  patent  for  land,  re- 
ferring to  titles  of  anterior  date,  were  not  of  themselves  sufficient  to  estab- 
lish the  titles  thus  recited. 

*The  titles  themselves  being  now  produced,  it  is  decided,  that  a  permit,  1-^14 
given  by  the  Lieutenant-Governor  of  Upper  Louisiana,  in  1790,  to  a  ^ 
person  to  form  an  establishment  on  the  Mississippi,  followed  by  actual  pos- 
session and  improvement,  entitled  the  occupant  to  640  acres,  including  his 
improvements,  although  the  Indian  title  was  not  then  extinguished. 

It  was  not  the  practice  of  the  Spanish  government  to  make  treaties  with  the 
Indian  tribes,  defining  their  boundaries ;  but  to  prevent  settlements  upon 
their  lands  without  special  permits.    Such  permits,  however,  were  usual. 

The  construction  of  the  treaty  between  the  United  States  and  the  Sac  and  Fox 
Indians,  must  be  that  the  latter  assented  to  an  occupancy  which  was  as 
notorious  as  their  own. 

The  act  of  Congress,  approved  April  20, 1816,  (8  Stat,  at  L.,  328,)  confirming 
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certain  claims  to  land,  confirmed  this  one,  although  the  Recorder  of  Land 
Titles,  in  his  report,  made  in  1816,  had  added  these  words,  "if  Indian  title 
extinguished."    These  words  were  surplusage. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of 
Iowa. 

It  was  before  this  court  at  January  term,  1850,  and  is  re- 
ported in  8  How.,  223. 

The  children  and  heirs  of  Thomas  F.  Red  dick,  (the  defend- 
ants in  eri'or,)  were  the  plaintiffs  in  the  court  below,  having 
brought  their  action  by  writ  of  right,  according  to  the  prac- 
tice of  the  courts  in  Iowa,  to  recover  640  acres  of  land  upon 
the  right  bank  of  the  Mississippi  River. 

The  acts  of  Congress  and  the  patent  to  Reddick  are  set 
forth  in  8  Howard,  to  which  the  reader  is  referred.  But  the 
plaintiffs  having  offered  additional  evidence,  it  may  be  proper 
to  bring  the  whole  into  one  view.  In  the  former  trial  the 
plaintiffs  relied  on  the  recitals  in  the  patent  to  Reddick  to 
prove  the  title  of  Tesson :  but  this  court  having  decided  that 
those  recitals  were  insufficient,  the  evidence  produced  upon 
the  trial  of  the  present  suit  in  the  District  Court  was  the 
following: 

Plaintiffs*  Evidence, 

1.  The  plaintiffs  proved,  that  Louis  Honor^  Tesson  settled 
on  the  land  in  controversy,  in  1798,  and  on  the  80th  of 
March,  1799,  obtained  from  the  Spanish  government,  a  writ- 
ten permit  to  settle  thereon,  which  is  recited  at  length  in  the 
record. 

2.  That  Tesson  had  possession,  and  inhabited,  cultivated, 
and  had  houses  and  orchards  and  fields  on  said  lands,  in  1798, 
1799, 1800,  and  until  1805 ;  and  that  all  his  right,  under  the 
permit  and  settlement,  passed,  by  mesne  conveyances,  to  said 
Thomas  F.  Reddick. 

3.  That  said  Reddick  duly  presented  and  proved  before  the 
Recorder  of  Land  Titles  at  St.  Louis,  his  claim,  and  claim  of 
title  from  Tesson  to  said  land ;  and  that  said  Recorder,  by  his 
report,  dated  November  1st,  1815,  reported  on  said  claim  his 
opinion  as  follows :  "  Granted  640  acres,  if  Indian  rights  ex- 
tinguished." 

t^f-^  C-,       *4.  The  act  of  Congress,  approved  April  29th,  1816, 
^■^^J  (3  U.S.Stat,  at  L.,  p.  328,  ch.  155,)  "for  the  confirma- 
tion of  certain  claims  to  land  in  the  Western  District  of  the 
State  of  Louisiana,  and  in  the  Territory  of  Missouri." 

5.  That  on  the  17th  of  May,  1838,  a  patent  certificate,  (No. 
1157,)  was  delivered,  by  the  Recorder  of  Land  Titles  at  St. 
660 


D£C£MB£R  TERM,   1852.  515 

Manh  et  al.  v.  Brooks  et  al. 

Louis,  to  Edward  Brooks,  (one  of  the  original  plaintiffs,)  for 
the  land  referred  to  in  the  report  of  November  1st,  1815. 

6.  A  patent  of  the  United  States,  issued  to  Thomas  F. 
Reddick,  described  as  assignee  of  Joseph  Robidoux,  assignee 
of  Louis  Honor^  Tesson,  for  the  lands  in  controversy,  dated 
the  7th  February,  1839. 

7.  They  also  proved,  that  they,  the  plaintiffs,  were  the 
heirs  and  legal  representatives  of  said  Readick ;  and  that  the 
defendants  were  in  possession  of  the  land  m  controversy,  at 
the  commencement  of  the  suit,  and  rested  their  case. 

Defendants*  Evidence. 

The  defendants  then  gave  in  evidence  : 

1.  The  treaty  between  the  United  States  and  the  Sac  and 
Fox  Indians,  (7  U.  S.  Stat,  at  L.,  229,)  made  at  Washin^n 
on  the  4th  of  August,  1824,  by  the  first  article  whereof,  these 
Indians  ceded  to  the  United  States  all  their  right  and  title  to 
the  lands  claimed  by  them  between  the  Mississippi  and  the 
Missouri  rivers,  and  a  northerly  line,  running  from  the  Mis- 
souri, at  the  entrance  of  the  Kansas  River,  north  100  miles, 
to  the  northwest  corner  of  the  State  of  Missouri,  and  thence 
east  to  the  Mississippi ;  but  with  the  understanding  ^^  that  the 
small  tract  of  land  lying  between  the  rivers  Des  Moines  and 
Mississippi,  and  the  section  of  the  above  line  between  the 
Mississippi  and  the  Des  Moines,  is  intended  for  the  use  of  the 
half-breeds  belonging  to  the  Sac  and  Fox  nations ;  they  hold- 
ing it,  however,  by  the  same  title,  and  in  the  same  manner, 
that  other  Indian  titles  are  held." 

2.  The  act  of  Congress,  approved  June  80th,  1884,  (4  U.  S. 
Stat,  at  L.,  ch.  167,  p.  740,)  "  to  relinquish  the  reversionary 
interest  of  the  United  States  in  a  certain  Indian  reservation 
lying  between  the  rivers  Mississippi  and  Des  Moines." 

8.  That  the  land  in  controversy  is  included  within  the 
interior  boundary  lines  of  the  Sac  and  Fox  half-breed  reserva- 
tion, referred  to  in  the  treaty  of  1824,  and  act  of  Congress  of 
1884. 

4.  The  act  of  Congress  of  July  1st,  1836,  (6  U.  S.  Stat,  at 
L.,  p.  661,)  by  which  the  United  States  relinquished  to  the 
heirs  of  said  Thomas  F.  Reddick,  their  right  in  the  lands  em- 
braced in  said  patent — ^but  reserving  any  older  or  better 
claim  not  emanating  from  the  United  States,  and  providing, 
that  in  case  said  lands  should  be  included  in  any  reservation 
theretofore  *made  under  treaty  with  any  Indian  tribe,  r«c-«  g 
Reddick  should  be  authorized  to  mak^  ftnofl^^r  location  s 
on  unappropriated  lands. 
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5.  That  the  640  acres  of  land  referred  to  in  said  act  of  Con- 
gress, of  July  1st,  1886,  lie  within  the  exterior  boundary  lines 
of  said  Sac  and  Fox  half-breed  reservation,  made  by  the  treaty 
of  August  4th,  1834. 

6.  That  the  land  in  controversy  is  worth  more  than  $2000. 
The  defendants  then  rested  their  case. 

The  plaintiffs  then  prayed  the  court  to  instruct  the  jury — 

1.  That  under  the  treaty  with  France,  of  the  30th  April, 
1803,  and  the  several  acts  of  Congi-ess  passed  in  pursuance 
thereof,  for  settlement  of  titles  in  the  Territory  of  Missouri, 
Tesson,  and  Reddick,  as  his  assignee,  had  a  valid  subsisting 
interest  in  the  land  in  controversy,  at  the  date  of  the  report 
made  by  the  Recorder,  which  was  not  divested  by  the  reserva- 
tion in  the  treaty  with  the  Sac  and  Fox  Indians,  or  the  act  of 
Congress  of  the  30th  June,  1834. 

2.  That  the  claim  of  Tesson,  and  of  Reddick,  as  his  as- 
signee, as  reported,  was  substantially  confirmed  by  the  act  of 
Congress,  approved  April  27th,  1816. 

8.  That  the  patent,  taken  in  connection  with  other  evidence, 
conveyed  to  the  plaintiffs  a  fee-simple  title  to  the  land  in  con- 
troversy, and  overrides  the  title  set  up  by  defendants. 

These  instructions  were  given  by  the  Court. 

The  defendants  then  prayed  the  court  to  instruct  the  jury — 

1.  That  under  the  report  of  the  Recorder  of  Land  Titles, 
given  in  evidence  by  the  plaintiffs,  they  are  not  entitled  to 
recover  the  land,  unless  their  title  thereto  has  been  confirmed 
by  an  act  of  Congress.  This  instruction  was  given  by  the 
court. 

2.  That  the  true  construction  of  the  act  of  Congress  of  the 
29th  of  April,  1816,  given  in  evidence  by  the  plaintiffs,  does 
not  confirm  their  title  to  the  lands  sued  for,  if  the  Indian 
title  to  the  same  was  not  at  that  time  extinguished. 

8.  That  the  treaty  of  August  4th,  1824,  with  the  Sac  and 
Fox  Indians,  is  a  recognition  by  the  United  States,  at  the  date 
of  said  treaty,  of  the  Indian  right  to  the  lands  in  controversy ; 
the  same  being  within  the  Sac  and  Fox  half-breed  reservation. 

4.  That  the  Indian  title  to  the  land  in  controversy  was  not 
extinguished  prior  to  the  4th  of  August,  1824. 

5.  That  the  plaintiffs  have  shown  no  right  to  recover  the 
land  in  controversy  in  this  suit. 

The  first  of  these  instructions,  prayed  for  by  the  defend- 
ants, was  given  by  the  court ;  but  the  second,  third,  fourth, 
and  fifth  instructions,  as  prayed,  were  refused  to  be  given. 

The  defendants,  by  their  counsel,  excepted  to  the  rulings 
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and  *deci8ions  of  the  court  in  giving  the  instructions  rm^-i'T 
prayed  for  by  the  plaintiffs,  and  in  refusing  to  give  the  •- 
second,  third,  fourth,  and  fifth  instructions,  prayed  for  by  the 
defendants. 

The  jury,  under  these  instructions,  found  a  verdict  for  the 
plaintiffs,  and  a  bill  of  exceptions  brought  these  several  rul- 
ings before  this  court  for  review. 

It  was  argued  by  Mr.  Butler^  for  the  plaintifiiB  in  error,  and 
Mr.  Q-eyer^  for  the  defendants  in  error. 

Mr.  Butler^  for  the  plaintifis  in  error,  made  several  points. 
The  one  upon  which  the  decision  of  the  court  chiefly  turned, 
was  the  following : 

II.  The  District  Court  erred,  in  giving  to  the  jury  the 
several  instructions  prayed  for  by  the  counsel  for  the  plain- 
tiffs below. 

1.  The  instruction,  "  that  under  the  treaty  with  France  of 
the  80th  of  April,  1808,  and  the  acts  of  Congress,  Tesson,  and 
Reddick  as  his  assignee,  had  a  valid  subsisting  interest  in  the 
land  in  controversy,  at  the  date  of  the  report  made  by  the 
Recorder,  which  was  not  divested  by  the  reservation  in  the 
treaty  with  the  Sac  and  Fox  Indians,  or  the  act  of  Congress 
of  the  80th  of  June,  1884,"  was  erroneous. 

(After  analyzing  the  treaty,  and  the  several  acts  of  Congress 
from  that  time  to  1816,  Mr.  Butler  came  to  the  following  con- 
clusion :) 

Neither  under  the  treaty,  nor  under  any  one  of  the  above- 
cited  acts,  or  all  of  them  combined,  had  Reddick,  as  the  as- 
signee of  Tesson,  a  valid  subsisting  interest  in  the  land  in 
controversy,  at  the  date  of  the  Recorder's  report,  November  1, 
1816. 

1.  Under  the  treaty,  every  species  of  title  to  lands  in 
Louisiana,  emanating  from  the  French  or  Spanish  governilients 
— whether  perfect  and  complete,  or  inchoate  and  incomplete — 
was  recognized  and  protected  as  "  property  " ;  but  mere  per- 
mits to  make  settlements  on  such  lands,  even  when  lawfully 
granted  by  such  authorities,  conferred  no  right  of  property 
within  the  meaning  of  the  treaty.  Len  Boia  v.  BramelU  4 
How.,  463 ;  Soulard  ^  Smith  v.  United  States^  4  Pet.,  611 ; 
Smith  V.  United  States^  10  Id.,  326  ;  Wherry  v  United  States^ 
10  Id.,  828 ;  Chouteau  v.  Eckhart,  2  How.,  844 ;  Menard's 
heirs  v.  Massey,  8  Id.,  298,  808,  806 ;  Bissell  v.  Penrose,  8  Id., 
817 ;  Landes  v.  Brant^  10  Id.,  848 ;  Glenn  v.  United  States, 
18  Id.,  260 ;  Heirs  of  Vilemont  v.  United  States,  18  Id.,  261, 

2.  The  equitable  claim  of  settlers  under  such  permits,  upon 
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the  justice  or  bouuty  of  the  government,  to  complete  their 
titles,  devolved,  after  the  treaty  of  cession,  on  Congress,  who, 
by  the  several  statutes  above  cited,  have  acted  upon  and 
regulated  the  subject.  Gases  above  cited. 
*^1ft1  *^'  ^^  specific  quantity,  and  no  definite  location, 
J  are  mentioned  in  the  written  permit  to  Tesson ;  he  is 
merely  permitted  to  establish  himself,  for  the  purpose  of  trade 
with  the  Indians,  at  the  head  of  the  rapid  of  the  'River  Des 
Moines.  No  survey  could  have  been  made,  nor  was  any 
made  or  contemplated,  under  this  permit ;  nor  did  any  inter* 
est,  in  any  particular  tract,  pass  by  it  to  Tesson.  United 
States  V.  Forbes^  15  Pet.,  173 ;  Same  v.  Buyck^  Id.,  215 ;  Same 
V.  0*Hara^  Id.,  275 ;  Sam^  v.  Delesvine^  Id.,  819 ;  Same  v. 
Miranda^  Id.,  158 ;  Same  v.  King^  8  How.,  773 ;  Same  v.  Lauh 
torij  5  Id.,  10;  Same  v.  VillaloboSy  10  Id.,  541;  Same  v. 
Boisdore^  11  Id.,  62 ;  Same  v.  Lecompte^  Id.,  115 ;  Same  v. 
Vilemont^  13  Id.,  261 ;  Bissell  v.  Penrose^  8  Id.,  317. 

4.  Tesson,  after  making  his  establishment,  was  to  apply  to 
the  Governor-General,  to  obtain  a  grant  of  a  convenient  space 
for  the  use  of  his  establishment ;  and,  until  the  obtaining  of 
such  grant,  Tesson  neither  had,  nor  could  equitably  claim, 
any  interest  whatever  in  any  specific  tract  or  lot. 

5.  This  permit  to  Tesson  was,  therefore,  a  mere  license  to 
reside  and  trade  in  the  Indian  country ;  it  was  wholly  insuffi- 
cient to  extinguish  the  Indian  title  in  any  particular  tract,  or 
to  sever  any  particular  tract  from  the  public  domain ;  and, 
unless  confirmed  by  Congress,  and  duly  located  by  their 
authority,  Tesson  had,  and  could  have  no  standing,  under 
said  permit,  in  a  court  of  justice.     Cases  above  cited. 

See,  as  to  the  Indian  title,  and  the  proceedings  necessary  to 
extinguish  it,  the  following  cases: — United  States  v.  Arre- 
dondo,  6  Pet.,  691,  741 ;  Mitchell  v.  United  States,  9  Id.,  711 ; 
s.  0.,  15  Id.,  52,  83,  88 ;  Ujiited  States  v.  Fernandez,  10  Id., 
303 ;  Marsh  v.  Brooks,  8  How.,  223 ;  Gaines  v.  Nicholson,  9 
Id.,  356 ;   United  States  v.  JD'Auterive,  10  Id.,  624. 

6.  Whatever  power,  under  the  acts  of  Congress  passed 
prior  to  the  date  of  the  Receiver's  report,  that  affair  might 
have  to  grant  or  confirm  to  Tesson's  assignee,  as  a  donation, 
the  land  claimed  by  him,  neither  of  said  acts  had,  by  itself, 
confirmed  his  claim. 

The  first  branch  of  the  instruction  now  under  review — that 
Tesson  and  his  assignee,  on  the  1st  of  November,  1815,  had  a 
subsisting  interest  in  the  land  in  controversy — was,  therefore, 
erroneous. 
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Mr.  G-eyer^  for  the  defendants  in  error,  divided  his  points 
as  follows : 

That  a  complete  title  to  the  land  in  controversy  was  vested 
in  Thomas  F.  Reddick,  on  the  29th  of  April,  1816,  whether 
the  ^^  Indian  rights  "  had,  or  had  not,  then  been  extinguished ; 
and  *the  title  so  vested  has  not  been  divested  or  im-  r^ciq 
paired,  by  any  subsequent  treaty  or  act  of  Congress.      ^ 

A  confirmation  of  a  title  by  act  of  Congress,  not  only  ren- 
ders it  a  legal  title,  but  furnishes  higher  evidence  of  that  fact 
than  a  patent,  inasmuch  as  it  is  a  direct  grant  of  the  fee  by 
the  government  itself,  whereas  a  patent  is  only  an  act  of  its 
ministerial  oflBcer.  QrignorCi  Lessee  v.  Astor^  2  How.,  319, 
S.  P. ;  Simms's  Lessee  v.  Irvine^  8  Dall.,  405 ;  Strother  v. 
Lucas,  12  Pet.,  410. 

The  grant  to  the  half-breeds  by  the  act  of  80th  of  June, 
1884,  does  not  affect  the  grant  to  Reddick,  by  the  act  of  29th 
of  April,  1816.  It  is  a  principle  applicable  to  every  grant, 
that  it  cannot  affect  preexisting  titles.  PoWs  Lessee  v.  Wen- 
daily  5  Wheat.,  293 ;  9  Cranch,  87 ;  Patterson  v.  Loinn,  11 
Wheat.,  880 ;  Stoddard  et  al.  v.  Chambers^  2  How.,  284. 

II.  The  confirmation  by  the  act  of  29th  April,  1816,  vested 
in  Reddick  the  title,  subject  only  to  the  Indian  right  of  occu- 
pancy, if  not  then  extinguished.  All  grants  by  the  govern- 
ment are  subject  to  such  rights,  whether  expressly  reserved 
or  not,  but  as  soon  as  they  are  extinguished  by  cession  or 
otherwise,  the  grantee  of  the  government  acquires  full  domin- 
ion over  the  property.  Fletcher  v.  Peck,  6  Cranch,  87, 137, 
148;  Mitchell  v.  united  States,  9  Pet.,  711 ;  United  States  v. 
Hernandez,  10  Pet.,  804. 

III.  The  report  of  the  Recorder  of  Land  Titles  is  an  ap- 
proval of  the  claim  of  Reddick,  and  a  recommendation  that 
six  hundred  and  forty  acres  be  granted  to  him,  ^^  if  Indian 
rights  extinguished."  Referring  it  to  Congress  to  determine 
the  whole  question.  Congress  must  therefore  be  understood 
to  have  decided  that  the  Indian  rights  were  extinguished,  or 
to  have  made  the  grant  subject  to  such  rights,  and  in  eithei- 
case  the  title  of  the  defendants  in  error  is  complete ;  all  such 
rights  having  been  extinguished  before  the  commencement  of 
the  suit. 

IV.  Although  the  grantee  of  the  government  takes,  subject 
to  the  Indian  right  of  occupancy,  the  existence  of  such  right 
is  not  presumed,  nor  is  the  grantee  bound  to  prove  its  extin- 
guishment in  an  action  against  a  mere  intruder,  especially 
where,  as  in  this  case,  the  grant  is  by  an  act  of  Congress. 

V.  If  the  Indian  right  of  occupancy  could  be  set  up  as  a 
bar  to  a  recovery  under  a  grant  by  act  of  Congress,  which  is 
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denied,  it  was  incumbent  on  the  defendants  below  to  prove 
the  existence  of  such  right  at  the  time  of  the  commencement 
of  the  suit.  No  such  proof  was  made ;  on  the  contrary,  so 
far  as  the  evidence  discloses  the  existence  of  any  claim  by  any 
Indian  tribe,  that  claim  appears  to  have  been  extinguished  in 
1824,  so  that  at  that  time,  if  not  before,  Reddick  acquired  the 
absolute  dominion  and  right  of  possession. 
^coA-i  *VI.  The  permit  granted  by  the  Spanish  Govern- 
^  ment  to  Louis  Honor^  Tesson,  to  settle  upon,  occupy, 
and  cultivate  the  land  in  controversy,  as  his  property,  excluded 
all  Indian  rights.  The  grants  of  the  Spanish  government  were 
not  subject  to  Indian  rights,  but  operated  as  extinguishments 
of  such  rights  on  the  lands  granted.  At  the  date  of  the  treaty 
by  which  Louisiana  was  acquired,  the  title  of  Tesson,  though 
incomplete,  was  property  protected  by  the  treaty ;  that  title, 
with  all  its  incidents,  was  recognized  bv  the  laws  of  the 
United  States,  and  confirmed  by  the  act  or  29th  April,  1816 ; 
so  that  according  to  the  record,  no  Indian  right  of  occupancy 
existed  since  1798. 

VII.  If  the  existence  of  an  Indian  right  had  been  recog- 
nized by  the  treaty  of  4th  August,  1824,  as  asserted  in  the 
third  refused  instruction,  such  recognition  would  not  have 
affected  the  title  of  Reddick,  granted  in  1816.  But  that 
treaty  recognizes  no  such  right;  it  is  merely  a  relinquish- 
ment of  a  claim  by  the  Sacs  and  Foxes,  a  quitclaim  by  the 
Indians,  and  not  a  recognition  of  their  title  by  the  United 
States. 

The  Sacs  and  Foxes,  by  a  treaty  of  3d  November,  1804, 
(Stat,  at  L.,  vol.  7,  p.  84,)  ceded  to  the  United  States  all 
their  claim  to  the  lands  east  of  a  line  drawn  from  a  point  on 
the  Missouri  River,  opposite  the  mouth  of  Gasconade,  to  a 
point  on  the  River  JefiTreon,  thirty  miles  above  its  mouth, 
thence  down  that  river  to  the  Mississippi  River,  and  up  the 
same  to  the  mouth  of  Wisconsin  River,  &c. 

The  Great  and  Little  Osages,  by  a  treaty  of  10th  Novem- 
ber, 1808,  ceded  to  the  United  States  all  lands  "north- 
wardly of  the  Missouri  River."  A  survey  of  the  boundary 
was  provided  for  in  the  seventh  article,  and  was  made  in 
1816 ;  the  north  boundary  being  coincident  with  the  north 
boundary  of  the  now  State  of  Missouri. 

The  Osages,  as  well  as  the  Sacs  and  Foxes,  had  set  up 
claims  to  lands  north  of  the  Missouri,  and  both  relinquished 
to  the  United  States.  But  in  1824,  the  Sacs  and  Foxes  still 
pretended  to  have  a  claim  within  the  bounds  of  the  State  of 
Missouri,  which  is  relinquished  by  the  treaty  of  1824, 

It  cannot  be  assumed  that  the  title  to  the  country,  em* 
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bracing  the  land  in  controversy,  was  in  the  Sacs  and  Foxes 
at  any  time ;  nor  can  the  party  claiming  under  a  grant  of  the 
Spanish  Government,  confirmed  by  act  of  Congress,  be  re- 
quired to  prove  that  it  was  not,  or  that  their  treaty  of  1804 
included  the  land  granted.  The  party  who  undertakes  to 
maintain  a  possession  against  such  a  title,  by  showing  an  out- 
standing title  or  right  of  occupancy,  takes  upon  himself  the 
burden  of  proving  it. 

*Mr.  Justice  CATRON  delivered  the  opinion  of  the  r#coi 
court.  L  ^^^ 

This  case  was  before  us  in  1850,  and  is  reported  in  8 
Howard.  We  then  held  that  as  the  patent  to  Reddick's 
heirs  of  1889  was  younger  than  the  treaty  of  1824,  and  the 
confirming  act  of  1836,  by  which  the  title  of  the  United 
States  was  primd  facie  vested  in  the  Sac  and  Fox  half- 
breeds,  the  patent  could  not  prevail.  Nor  could  its  recitals 
be  relied  on  to  give  it  legal  enect  from  an  earlier  date  than 
it  had  on  its  face. 

The  judgment  was  then  reversed,  and  the  cause  remanded 
for  another  trial,  and  an  intimation  given,  that  probably 
additional  evidence  might  be  adduced  on  a  subsequent  trial, 
which  would  establish  an  earlier  and  better  title  in  the  plain- 
tiffs, than  that  of  the  half-breeds.  That  trial,  has  taken  place, 
and  the  case  is  now  before  us,  with  the  evidence  to  which  the 
recitals  in  the  patent  of  Reddick's  heirs,  to  some  extent, 
refer.  This  evidence  consists  of  a  permit  given  by  the  Lieu- 
tenant-Governor of  Upper  Louisiana  to  Louis  Honor^  Tes- 
son,  to  establish  himself  at  the  head  of  the  rapids  of  the 
River  Des  Moines,  (being  a  great  rapid  in  the  River  Missis- 
sippi,) and  having  formed  his  establishment,  he  was  assured 
that  then  it  would  be  the  duty  of  the  Governor-General  of 
Louisiana,  residing  at  New  Orleans,  to  procure  for  said 
Honor^,  a  concession  of  sufficient  space  to  render  the  estab- 
lishment available  and  useful  to  the  trade  of  the  country  in 
peltries,  and  so  that  said  Honor^  might  exercise  an  oversight 
of  the  Indians,  and  keep  them  in  the  fidelity  which  they 
owed  to  His  Catholic  Majesty ;  the  object  being  to  increase 
the  trade  with  the  Indians  on  that  border ;  and  in  which  said 
Honor^  was  permitted  to  be  a  participant,  and  to  trade  with 
the  Indians  in  that  part  of  His  Majesty's  dominions;  nor 
were  any  rival  traders  to  be  allowed  to  deal  with  the  Indians, 
except  such  as  had  a  passport  for  that  purpose,  signed  by  the 
Lieutenant-Governor.  This  stipulation  was  made  in  March, 
1799.  Honor^  was  then  in  possession  of  the  land  in  dispute, 
and  had  improvements  on  it;  and  he  improved  it  further 
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under  the  permit  of  1799,  and  continued  there  until  1805. 
He  had  houses,  orchards,  and  fields. 

Thos.  F.  Reddick's  claim  was  regularly  derived  by  assign- 
ments from  Honor^.  Reddick's  heirs  claimed  a  league 
square,  on  the  assumption  that  the  permit  to  settle  and 
inhabit,  entitled  Honor^  to  this  quantity.  But  the  Recorder 
at  St.  Louis,  acting  as  Commissioner,  rejected  the  claim  for  a 
league  square ;  and  properly,  as  we  think ;  there  being  only 
a  promise  of  title  in  future,  but  no  concession  of  land,  in  the 
Lieutenant-Governor's  permission  to  Honor^  to  establish 
himself,  and  occupy  the  premises,  and  trade  with  the 
Lidians.  As,  however,  Honor^  held  actual  possession,  and 
*^2^1  ^^^  improved  the  land  in  an  expensive  *aud  substan- 
^^  tial  manner,  he  was  beyond  question  entitled  to  six 
hundred  and  forty  acres,  including  his  improvements,  under 
our  acts  of  Congress  securing  this  quantity  to  actual  settlers, 
had  the  land  laid  within  that  part  of  Louisiana  to  which  the 
Indian  title  was  extinguished,  at  the  time  when  the  occu- 
pancy existed.  Being  uncertain  whether  Honor^  was  en- 
titled, by  reason  of  his  inhabitation  and  cultivation  within 
territory  to  which  the  Indian  title  was  not  extinguished,  the 
Recorder,  in  his  tabular  statement,  granted  the  six  hundred 
and  forty  acres,  "if  Indian  rights  extmguished."  And  this 
expression  has  embarrassed  the  title  for  more  than  thirty 
years.  There  were  many  claims  in  the  Recorder's  report  and 
tabular  statement,  in  which  this  one  is  found ;  and  by  the 
act  of  April  29,  1816,  all  of  them  were  confirmed  without 
exception,  and  without  any  notice  having  been  taken  of  the 
Recorder's  remark,  referring  to  an  existing  Indian  title  to  the 
land.  That  the  Sacs  and  l^oxes  did  claim  the  country  gene- 
rally, where  this  land  lies,  is  not  controverted;  nor  was  their 
claim  ceded  to  the  United  States  till  1824.  And  this  raises 
the  question  whether,  according  to  Spanish  usage,  whilst 
that  power  governed  Louisiana,  an  existing  Indian  claim  to 
territory  precluded  inhabitation  and  cultivation  under  a  per- 
mit to  inhabit  and  cultivate  a  particular  place  designated  in 
the  permit,  and  which  was  in  the  Indian  country.  Spain  had 
no  treaties  with  any  of  the  Indian  tribes  in  Louisiana,  fixing 
limits  to  their  claims,  so  far  as  we  are  informed.  The 
Indians  were  kept  quiet,  and  at  peace  with  Spanish  subjects, 
by  kind  treatment  and  due  precautions,  which  did  not  allow 
obtrusion  on  lands  claimed  by  them,  without  written  permits 
from  the  Governor ;  but  that  such  permits  were  usual,  can- 
not be  doubted.  The  county  of  St.  Charles  lies  in  the  fork 
of  the  Mississippi  and  Missouri  rivers;  it  was  settled,  and 
the  village  of  St.  Charles  established  there,  twenty  years  and 
658 


D£C£MB&tt  tE&M,  1852.  522 

Marsh  et  al.  v.  Brooks  et  aL 

more  before  we  acquired  Louisiana;  and  yet,  by  the  treaty 
of  November  8d,  1804,  this  section  of  country  was  ceded  to 
the  United  States,  by  the  Sac  and  Fox  tribes,  extending  from 
the  Missouri  River,  opposite  to  the  mouth  of  the  Gasconade, 
to  the  Janfilione,  or  **  North  2  rivers,"  as  now  known ;  which 
empties  into  the  Mississippi,  in  the  county  of  Marion,  in  the 
State  of  Missouri.  This  country  was  as  solemnly  ceded,  as 
was  the  country  north  of  that  cession,  by  the  treaty  of  1824; 
and  which  treaty  is  here  set  up  in  opposition  to  Reddick's 
title.  The  treaty  of  1804  was  duly  ratified  by  the  Senate  of 
the  United  States,  and  apparently  sanctioned,  retrospectively, 
the  Sac  and  Fox  claim  to  the  old  county  of  St.  Charles,  in 
like  manner  that  the  treaty  of  1824  recognized  an  existing 
Indian  claim  to  the  half-breed  tract,  where  the  land  in  dis- 
pute lies. 

*And  again  in  1808,  the  Osages  ceded  to  the  United  r«coQ 
States  all  the  lauds  east  of  a  line  running  from  Fort  ^ 
Clark  on  the  Missouri  River,  situate  a  few  miles  below  the 
mouth  of  the  Kansas ;  thence,  due  south  to  the  river  Arkan- 
sas, and  down  the  same  to  the  Mississippi ;  up  the  same  to 
Sullivan's  line ;  then  west  to  the  north-west  corner,  being  a 
point  one  hundred  miles  due  north  of  the  mouth  of  the 
Kansas  River ;  and  with  this  line  south  to  the  north  bank  of 
the  Missouri  opposite  the  mouth  of  the  Kansas.  Sullivan's 
line  was  run  in  1816,  in  execution  of  the  Osage  treaty  of 
1808,  and  is  the  northern  boundary  of  the  half5)reed  tract, 
and  the  line  referred  to  in  the  treaty  of  1824,  with  the  Sacs 
and  Foxes,  and  which  the  Osage  treaty  of  1808,  included. 

This  treaty  had  every  sanction  that  a  ratification  by  our 
Senate  could  give  it,  and  is  a  recognition  of  an  Indian  title 
in  the  Osages  to  nearly  all  the  territory  now  embraced  in  the 
State  of  Missouri,  and  the  greater  part  of  Arkansas ;  and  of 
an  Osage  right  to  the  land  claimed  by  Reddick  up  to  Novem- 
ber, 1808 ;  and  yet  the  county  and  town  of  St.  Louis,  the  seat 
of  government  in  Upper  Louisiana  during  the  existence  of 
the  Spanish  colonial  government  there,  the  post  of  New 
Madrid,  the  count}',  town,  and  post  of  St.  Charles, — ^were  all 
within  the  cession  made  by  the  Osages ;  and  within  which 
cession,  lay  a  great  mass  of  Spanish  orders  of  survey  and 
grants,  in  regard  to  which  this  country  has  been  legislating 
and  adjudicating  for  nearly  fifty  years,  without  any  one  ever 
supposing  that  such  concessions  were  affected  by  these  loose 
Indian  pretensions  set  up  to  the  country  at  a  time  when  the 
concessions  were  made ;  pretensions  that  the  Spanish  govern- 
ment notoriously  disregarded,  further  than  a  cautious  policy 
required.   If  permits  to  inhabit  and  cultivate  were  given  in  so 
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many  other  instauces,  regardless  of  Indian  claims,  no  reason 
exists  why  Honor^  Tesson  could  not  lawfully  improve  the  land 
in  dispute  under  his  permit;  and  in  view  of  this  notorious 
state  of  facts,  the  treaty  of  1804  with  the  Sacs  and  Foxes,  by 
an  additional  article,  declared  that  nothing  in  that  treaty  con- 
tained should  affect  the  claim  of  any  individual  (or  individ- 
uals, if  more  than  one)  who  had  obtained  grants  of  land 
from  the  Spanish  government  beyond  the  boundarv  lines  of 
the  country  then  ceded  to  the  United  States,  on  lands  claimed 
by  the  Sacs  and  Foxes,  but  not  ceded  by  that  treaty ;  pro- 
vided, that  such  grants  had  at  any  time  been  made  known  to 
the  said  Indian  tribes,  and  recognized  by  them.  That  the 
large,  valuable,  and  notorious  improvements  were  made  by 
Honor^,  at  a  place  where  the  Sacs  and  Foxes  themselves  re- 
sided at  the  time,  is  a  historical  fact.  He  resided  there  as 
notoriously  as  they  did.  His  claim  to  this  property  was 
♦'i241  ^''^^sf^''^®^  ^  Reddick,  and  was  *occupied  for  twenty- 
^  five  years  under  Tesson  and  Reddick,  and  his  heirs  be- 
fore the  treaty  of  1824  was  made.  It  was  held  and  improved 
by  authority  of  the  Spanish  government,  and  claimed  as  in- 
dividual property,  to  which  the  Indian  right  of  possession  did 
not  extend;  of  this  the  Indians  never  complained,  nor  do 
they  now  complain ;  no  half-breed  owner  and  Indian  descend- 
ant is  defending  this  suit;  it  is  defended  by  trespassers, 
showing  no  color  of  claim  under  the  half-breeds,  or  any  one 
else ;  shelter  is  sought  under  the  assumption  that  Honor^'s 
permit  and  inhabitation  were  neither  known  or  recognized  by 
the  Sacs  and  Foxes,  and  that  therefore,  the  additional  article 
of  the  treaty  of  1804,  cannot  protect  the  title  of  Reddick. 
We  concur  with  the  opinion  of  Mr.  Attorney-General  Grundy, 
in  his  report  of  1839  on  Reddick's  title,  to  the  Secretary  of 
the  Treasury,  (Opinions  of  Attorney-Gen.,  1230,)  that  it 
must  be  presumed  that  the  Indians  both  had  knowledge  and 
assented  to  Honor^'s  claim ;  and  we  are  furthermore  of  opin- 
ion, that  the  Indian  tribes,  and  the  half-breeds,  who  claim 
under  them,  must  be  held  to  knowledge,  and  to  consent,  that 
Honors  took  and  held,  rightful  possessions,  from  the  fact  of 
his  open  and  notorious  actual  occupancy,  and  holding  for 
himself,  in  their  midst.  This  is  the  settled  rule  in  other 
cases,  and  no  reason  is  seen  why  it  should  not  apply  in  this 
case.  The  reasons  are  quite  as  strong,  and  the  rule  quite  as 
necessary  in  its  application  here,  as  it  was  in  the  case  of 
Landes  v.  Brant,  (10  How.,  876,)  where  we  enforced  the 
rule.  We  are  therefore  of  opinion  that  the  supposed  Indian 
right  of  occupancy  did  not  affect  the  confirmation  by  Con- 
gress in  this  case,  and  that  the  remark  of  the  recorder,  "If 
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Indian  rights  extinguished,"  was  surplusage,  and  which  re- 
mark Congress  properly  disregarded. 

That  the  confirmation  of  1816  carried  the  title  with  it,  if 
the  confirmation  was  valid,  has  so  often  been  decided  by  this 
court,  that  it  is  not  open  to  discussion ;  nor  is  it  disputed 
here  on  behalf  of  the  defendants  below.  The  confirming  act 
of  1816,  however,  ordered  that  a  patent  should  issue  accord- 
ing to  a  survey  afterwards  to  be  made,  in  all  cases  confirmed 
by  the  act.  This  has  been  done.  The  patent  recites  the 
necessary  facts  to  connect  the  confirmation  with  the  patent, 
and  gives  date  to  it  by  relation,  as  a  legal  title,  from  the 
29th  of  April,  1816,  according  to  the  boundaries  set  forth  in 
the  patent ;  and  as  this  ruling  covers  all  the  instructions  that 
were  given  in  the  court  below,  and  all  such  as  were  refused, 
we  order  that  the  judgment  be  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
*record  from  the  District  Court  of  the  United  States  r^cog 
for  the  Southern  District  of  Iowa  and  was  argued  by  ^ 
counsel.  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed  with  costs. 


John  Jackson,  Plaintiff  in  error,  v,  Samuel  Hale, 
George  C.  Many,  and  John  V.  Ayer. 

Where  a  warehouseman  gave  a  receipt  for  wheat  which  he  did  not  receive, 
and  afterwards  the  quantity  which  he  actually  had  was  divided  amongst  the 
respective  depositors,  an  action  of  replevin,  brought  by  the  assignee  of  the 
fictitious  receipt,  could  not  be  maintained  when,  under  it,  one  of  these  por- 
tions was  seized. 

Evidence  offered  to  show  that  the  wheat  in  question  was  assigned  to  the  de- 
fendant, was  objected  to  by  the  plaintiff  in  the  replevin ;  but  such  objection 
was  properly  overruled.    The  plaintiff  had  shown  no  title  in  himself. 

So  also,  evidence  was  admissible  to  show  that  the  receiver  of  the  fictitious 
certificate  had  never  deposited  any  wheat  in  the  warehouse. 

The  defendants  in  this  case  were  the  assignees  of  the  original  warehouseman, 
and  were  not  responsible,  unless  it  could  be  shown  that  wheat  was  deposited, 
which  had  come  into  their  possession.^ 

*  As  to  the  duty  of  one  purchasing  must  have  been  removed  from  the 
a  warehouse  receipt,  and  when  he  is  warehouse,  see  Van  Schoonhoven  ▼. 
charged  with  notice  that  the  article     Curley,  21  Hun  (N.  Y.),  206. 

Vol.  XIV.— 36  661 


525  SUPREME  COUEt. 

Jackson  u.  Hale  et  al. 

This  case  was  brought  up  by  writ  of  error  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Wisconsin. 
The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr  Lawrence^  foT  the  plaintiff  in  error, 
and  by  Mr.  Lee^  and  Mr.  Seward^  for  the  defendants  in  error. 

Mr.  Lawrence^  for  the  plaintiff  in  error,  made  the  following 
points. 

First  The  Judge  of  the  District  Court  erred  in  ruling 
upon  the  admission  of  testimony,  that  a  depositary,  when 
there  is  a  joint  interest  in  the  deposit,  may  change  the  joint 
interest  of  depositoi*s  into  an  interest  in  severalty,  by  mere 
setting  apart,  without  delivery  made. 

Second.  The  court  erred  in  holding,  that  a  depositor,  hav- 
ing a  joint  interest  in  one  description  of  property,  his  depos- 
itary could  confer  a  title  upon  him,  to  the  extent  of  such 
joint  interest,  from  deposits  of  a  different  description;  or 
that  if  his  deposits  were  in  part  winter  wheat,  &c.,  bis  depos- 
itary might  set  apart  to  him  the  spring  wheat  of  other  depos- 
itors, and  such  act  of  the  depositary  would  give  title. 

Third.  Testimony  was  improperly  admitted,  that  "  the 
property  rose  in  value  after  it  was  taken  in  replevin,"  and 
^cna-]  ^Hhat  *the  agent  of  the  plaintiff  was  told  that  the 
J  wheat  belonged  to  parties,"  in  whom  defendants  had 
pleaded  property — as  also  the  evidence  to  contradict  the 
receipt. 

Fourth.  The  Judge  of  the  District  Court  should  not  have 
decided  to  refuse  a  new  trial,  if  defendants  would  consent  to 
remit  a  part  of  the  recovery  for  detention,  when  a  recovery 
had  been  secured  by  testimony  taken  under  objection. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

It  appears,  in  this  case,  that  C.  H.  Hutchinson  was  a  ware- 
houseman at  the  city  of  Ranasho,  (formerly  Southport,)  in 
Wisconsin,  and  in  that  character  had  received  on  deposit 
large  quantities  of  wheat  from  different  persons,  which,  by 
common  consent,  was  mingled  in  general  mass. 

On  the  22d  of  February,  1850,  Hale,  Many,  and  Ayer,  the 
defendants,  succeeded  Hutchinson  in  the  business  and  posses- 
sion of  this  warehouse ;  and  at  the  time  the  possession  was 
transferred,  the  portions  of  wheat  to  which  the  several  de- 
positors were  respectively  entitled,  were  separated  and  put 
into  different  bins ;  and  the  old  receipts  given  by  Hutchinson, 
surrendered. 
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In  this  division,  7000  bushels,  which  had  been  deposited  at 
different  times  by  Adams  &  Son,  were  placed  in  a  separate 
bin  for  them ;  and  they,  as  well  as  Hutchinson  and  Hale, 
Many  and  Ayer,  were  present  when  the  division  was  made. 

Previous  to  this,  however,  and  while  Hutchinson  was  still 
carrying  on  business  at  the  warehouse,  he  gave  the  following 
receipt  to  Hubbard,  Faulkner  &  Co. 

Received  into  store,  Southport,  January  19,  1850,  for  ac- 
count of  Messrs.  Hubbard,  Faulkner  &  Co.,  four  thousand 
bushels  of  spring  wheat,  deliverable  on  board  vessel  free  of 
charge,  on  return  of  this  receipt,  and  not  insured  against  fire. 

4000  bushels  of  wheat.  C.  L.  Hutchinson. 

Hubbard,  Faulkner  &  Co.  never  deposited  any  wheat  at 
the  warehouse,  but  paid  Hutchinson  $2,640  as  the  price  of 
the  quantity  mentioned  in  the  receipt ;  and  afterwards  sold 
it  to  John  Jackson,  the  plaintiff  in  error,  for  $1,050,  and 
indorsed  and  delivered  to  him  the  receipt. 

The  plaintiff,  claiming  to  be  entitled  to  this  quantity  of 
wheat  under  this  assignment,  sued  out  a  writ  of  replevin 
against  the  defendants,  and  the  marshal,  under  the  direction 
of  the  agents  of  the  plaintiff,  replevied  and  delivered  to  him 
4000  bushels  of  wheat,  part  of  the  7000  bushels,  placed  in  a 
bin  for  Adams  &  Son,  as  herein  before  mentioned. 

The  defendants  appeared  and  pleaded  sundiy  pleas,  and 
among  others,  property  in  Adams  &  Son.  Ana  at  the  trial, 
the  *jury  found  for  the  defendants,  and  that  the  wheat  r^coT 
taken,  was  the  property  of  Adams  &  Son ;  and  its  ^ 
value,  $2,640 ;  and  assessed  damages  for  the  detention,  at  the 
sum  of  four  hundred  dollars. 

Upon  a  motion  made  by  the  plaintiff,  for  a  new  trial,  the 
court  it  seems,  were  of  opinion  that  a  new  trial  should  be 
granted,  unless  the  defendant  remitted  all  the  damages 
assessed  as  aforesaid,  beyond  the  interest  on  the  value  of  the 
wheat  from  the  day  it  was  taken  under  the  replevin,  to  the 
day  of  trial.  And  under  this  opinion  of  the  court,  the  de- 
fendants remitted  all  of  the  damages,  except  one  hundred  and 
one  dollars,  and  the  judgment  was  thereupon  accordingly 
entered. 

Upon  this  judgment  the  present  writ  of  error  is  brought. 

The  facts  above  stated  are  set  out  in  an  exception  taken 
by  the  plaintiff.  The  statement  shows,  that  Hubbard,  Faulk- 
ner &  Co.,  in  whose  favor  the  warehouse  receipt  was  given 
by  Hutchinson,  never  deposited  any  wheat  in  this  warehouse, 
but  paid  for  this  receipt  in  money.    And  the  plaintiff  offers 
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no  evidence  but  the  receipt  itself  to  show  that  Hutchinson 
had  any  wheat  of  his  own  in  this  warehouse  at  the  time  it 
was  given,  or  at  any  other  time ;  and  in  the  division  which 
took  place  when  the  possession  was  transferred  to  the  defend- 
ants, none  was  set  apart  as  belonging  to  Hutchinson. 

Upon  such  a  state  of  facts,  it  is  difficult  to  see  how  any 
question  of  law  could  have  arisen,  open  to  dispute.  The 
plaintiff  indeed  objected  to  the  evidence  offered  to  prove  that 
the  wheat  replevied  was,  in  the  division  of  the  general  mass, 
set  apart  in  a  bin  as  the  property  of  Adams  &  Co.  But  if 
there  was  any  thing  in  the  objection,  (and  clearly  there  was 
not,)  it  would  not  avail  the  plaintiff  unless  he  could  show 
that  it  belonged  to  him.  For  he  could  not  maintain  the  re- 
plevin unless  he  proved  that  the  wheat  was  his  property. 
And  if  he  had  no  wheat  there,  it  was  perfectly  immaterial 
whether  it  was  lawfully  divided,  or  remained  in  general  mass. 
And  if  the  want  of  a  legal  division  among  the  owners,  pre- 
vented it  from  being  specifically  the  property  of  Adams  & 
Co.,  it  would  equally  prevent  it  from  being  the  separate  prop- 
erty of  the  plaintiff,  even  if  he  was  entitled  to  the  quantity 
he  claimed  in  the  general  mass. 

So,  too,  he  excepts  to  evidence  offered  to  prove  that  Hub- 
bard, Faulkner  &  Co.  had  never  deposited  any  wheat  in  the 
warehouse.  The  evidence  was  undoubtedly  admissible.  For 
whether  they  had  done  so  or  not,  was  the  fact  in  dispute. 
Besides,  the  plaintiff  himself  had  already  proved  the  fact  by 
his  own  witness,  Faulkner,  who  stated  that  Hubbard,  Faulk- 
ner &  Co.  paid  money  to  Hutchinson  for  the  wheat.  They 
did  not,  therefore,  deposit  it  themselves.  And  as  regards  the 
♦5281  ^^^'^^K^s  remitted,  *certainly  the  plaintiff  is  not  injured 
J  by  having  the  judgment  rendered  against  him  for  a 
smaller  sum  instead  of  a  larger.  If  either  party  had  a  right 
to  complain  of  the  opinion  of  the  court  under  which  the 
remittitur  was  entered,  it  was  the  defendants,  and  not  the 
plaintiff.  For,  if  a  party  uses  the  process  of  the  law  wilfully 
and  oppressively,  his  conduct  may  be  considered  by  the  jury 
in  estimating  the  damages  sustained  by  the  injured  party. 
And  proof  of  the  conduct  of  the  agents  of  the  plaintiff  in  this 
respect,  and  also  of  the  damage  sustained  by  the  defendants 
by  the  loss  of  a  favorable  market,  were  properly  submitted 
to  the  consideration  of  the  jury. 

The  receipt  of  Hutchinson,  upon  which  the  plaintiff  relied, 
did  not  prove,  or  tend  to  prove,  that  the  wheat  taken  on  the 
replevin  was  the  wheat  therein  mentioned — or  that  any  wheat 
belonging  to  Hutchinson,  or  to  Hubbard,  Faulkner  &  Co., 
ever  came  to  the  hands  of  the  defendants.  It  showed  that 
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Hutohinson  held  so  much  wheat  for  Hubbard,  Faulkner  & 
Co.  But  the  defendants  are  not  answerable  for  his  con- 
tracts, or  his  warehouse  receipts,  unless  it  is  shown  that  the 
property  came  into  their  possession.  And  there  is  not  the 
slightest  evidence  to  show  that  any  wheat,  belonging  either 
to  Hutchinson  or  to  Hubbard,  Faulkner  &  Co.,  was  ever  in 
the  warehouse  after  it  was  transferred  to  the  defendants. 
The  judgment  of  the  District  Court  is  affirmed,  with  costs. 

OBDEB. 

This  cause  came  ou  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Wisconsin,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  District  Court,  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs, 
and  interest  until  the  same  is  paid,  at  the  same  rate  per  an- 
num that  similar  judgments  bear  in  the  courts  of  the  State 
of  Wisconsin. 


•mmtt 


Jahes  Stephens,  Appellant,  v.  Isaac  H.  Cady. 

Where  the  copy-right  of  a  map  waa  taken  out  under  the  act  of  Congress,  and 
the  copperplate  engraying  seized  and  sold  under  an  execution,  the  purchaser 
did  not  acquire  the  right  to  strike  off  and  sell  copies  of  the  map.^ 

The  court  helow  decided  tiiat  an  injunction  to  prevent  such  striking  off  and 
selling,  could  not  issue,  without  a  return  of  the  purchase-money.  This 
decision  was  erroneous. 

A  copy-right  is  a  "  property  in  notion,  and  has  no  corporeal,  tangible  sub- 
stance," and  *i6  not  the  subject  of  seizure  and  sale  by  execution.    It  r»rog 
can  be  reached  by  a  creditor's  bill  in  chancery,  but  in  such  case,  the  '- 
court  would  probably  have  to  decree  a  transfer  in  the  mode  pointed  out  in 
the  act  of  Congress.'' 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  sitting  as  a  Court  of 
Equity. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  submitted  on  printed  argument  by  the  appellant,  in 
proper  person.    No  counsel  appeared  for  the  appellee. 

1  Revibwsd.    Ager  v.  Murratf,  16  606.     See  also  Gordon  v.  Anthony,  4 

Otto,  129,  132.  Bann.  &  A.,  262 ;  Murray  v.  Agtr,  1 

■  Further  decisions,  Stevens  v.  Glad-  Mack.,  89-100 ;   Carver  v.  Peck^  131 

<ftn^,  17  How.,  447;  19  Id.,  66.    Cited.  Maas.,  298;  Gillette  v.  Bate,  10  Ablx 

i\Kf<r«sii  T.  Bate  of  Kentucky,  7  Otto,  (N.  Y.)  N.  C,  90 ;  ft.  c,  S6  K.  Y.,  92. 
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Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

The  bill  was  filed  by  the  appellant  in  the  court  below,  to 
restrain  the  defendant  from  printing  and  publishing  a  map  of 
the  State  of  Rhode  Island  and  Providence  Plantations,  in 
violation  of  the  complainant's  copy-right. 

The  facts  are  briefly  these :  The  complainant,  on  the  23d 
of  April,  1831,  took  out  the  copy-right  of  a  map,  the  title  of 
which  is  as  follows :  "  A  Topographical  Map  of  the  State  of 
Rhode  Island  and  Providence  Plantations,  surveyed  trigono- 
metrically  and  in  detail,  by  James  Stephens,  topographer  and 
civil  engineer,  Newport,  R.  I.,  1831,  the  right  whereof  he 
claims  as  author,  in  conformity  with  the  act  of  Congress, 
entitled  an  act  to  amend  the  several  acts  respecting  copy- 
rights," and  since  then  has  been  engaged  in  printing,  pub- 
lishing, and  vending  the  said  maps,  by  virtue  of  the  copy- 
right thus  obtained.  In  March, ,  1846,  a  judgment  was 
recovered  against  him,  in  the  Common  Pleas  of  Bristol 
county,  Massachusetts,  for  $194.23,  upon  which  an  execution 
was  issued,  and  the  copperplate  engraving  of  the  map  in 
question,  seized,  and  sold,  and  bid  off  by  the  defendant  for 
the  sum  of  $245,  he  being  the  highest  bidder.  Having  thus 
become  entitled  to  the  property  in  the  engraving,  he  claimed 
the  right  to  print  and  publish  the  maps,  and  in  pursuance  of 
this  supposed  right,  he  has  been  engaged  in  printing,  pub- 
lishing and  vending  the  same. 

On  the  hearing  upon  the  bill,  answer,  and  proofe,  the  court 
below  differed  in  opinion,  as  to  the  effect  of  the  sale  of  the 
copperplate  engraving  of  the  map;  but  agreed  that  no  in- 
junction could  issue  without  a  repayment  of  the  purchase- 
money,  which  was  refused  by  the  complainant;  whereupon 
the  court  dismissed  the  bill  with  costs. 

The  single  question  in  the  case  is,  whether  or  not  the  prop- 
erty acquired  by  the  defendant  in  the  copperplate,  at  the 
sheriff's  sale,  carried  with  it,  as  an  incident,  the  right  to  print 
and  publish  the  map  engraved  upon  its  face. 
*5301  *Upon  this  question  the  court  below  divided  in 
-I  opinion,  but  finally  agi'eed  in  dismissing  the  bill. 

The  appellee  has  not  followed  the  case  into  this  court,  and 
we  have  not,  therefore,  been  favored  with  the  grounds  and 
reasons  relied  on  for  sustaining  the  decree ;  nor  have  we  been 
furnished  with  the  reasons  oi  the  court  for  the  same.  The 
ground  upon  which  the  decision  was  ultimately  placed,  namely, 
the  refusal  of  the  complainant  to  refund  the  purchase-money, 
is  certainly  not  satisfactory ;  for  if  tb^  copy-right  of  the  map, 
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or  any  right  to  print  or  publish  the  same,  passed  with  the 
purchase  of  the  plate,  as  incidental,  as  there  is  nothing  in  the 
facts  of  the  case  to  invalidate  the  sale,  the  title  became  com- 
plete in  the  purchaser,  and  could  not  be  rightfully  interfered 
with.  But  if  otherwise,  then  there  was  no  ground  for  impos- 
ing the  repayment  of  the  purchase-money,  as  a  condition 
to  the  relief  prayed  for;  the  injunction  should  have  been' 
awarded,  and  the  defendant  directed  to  account. 

But  from  the  consideration  we  have  siven  to  the  case,  we 
are  satisfied  that  the  property  acquired  by  the  sale  in  the 
engraved  plate,  and  the  copy-right  of  the  map  secured  to  the 
author  under  the  act  of  Congress,  are  altogether  different  and 
independent  of  each  other,  and  have  no  necessary  connection. 
The  copy-right  is  an  exclusive  right  to  the  multiplication  of 
the  copies,  K)r  the  benefit  of  the  author  or  his  assigns,  discon- 
nected from  the  plate,  or  any  other  physical  existence.  It 
is  an  incorporeal  right  to  print  and  publish  the  map,  or, 
as  said  by  Lord  Mansfield  in  Millar  v.  Taylor  (4  Burr., 
2396,)  ^^  a  property  in  notion,  and  has  no  corporeal  tangible 
substance.' 

The  engraved  plate  and  the  press  are  the  mechanical  instru- 
ments, or  means  by  which  the  copies  are  multiplied,  as  the 
types  and  press  are  the  instruments  by  which  the  copies  of  a 
book  are  produced.  And  to  say  that  the  right  to  print  and 
publish  the  copies  adheres  to  and  passes  with  the  means  by 
which  they  are  produced,  would  be  saying,  in  effect,  that  the 
exclusive  right  to  make  any  given  work  of  art  necessarily 
belonged  to  the  person  who  happened  to  become  the  owner  of 
the  tools  with  which  it  was  made ;  and  that  if  the  defendant 
in  this  case  had  purchased  the  stereotyped  plates  of  a  book, 
instead  of  the  engraved  plate,  he  would  have  been  entitled  to 
the  copy-right  of  the  work,  or  at  least,  to  the  right  to  print, 
publish,  and  vend  it ;  and  yet,  we  suppose  that  the  statement 
of  any  such  pretension  is  so  extravagant  as  to  require  no 
argument  to  refute  it.  Even  the  transfer  of  the  manuscript 
of  a  book  will  not,  at  common  law,  carry  with  it  a  right  to 
print  and  publish  the  work,  without  the  express  consent  of 
the  author,  as  the  property  in  the  manuscript,  and  the  right 
to  multiply  the  copies,  are  two  separate  and  ^distinct  r«cqi 
interests.  4  Burr.,  2330,  2396;  2  Eden,  329;  2  Atk.,  L  ^^^ 
342 ;  2  Story,  100. 

Lord  Mansfield  observed,  in  Millar  v.  Taylor^  that  "no 
disposition,  no  transfer  of  paper  upon  which  the  composition 
is  written,  marked,  or  impressed,  (though  it  gives  the  power 
to  print  and  publish,)  can  be  construed  a  conveyance  of  the 
copy,  (by  which  he  means  copy-right,  as  appears  from  a  pre- 
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vious  part  of  hifi  opinion,)  without  the  author's  express  con- 
sent *  to  print  and  publish/  much  less  against  his  will." 

Now,  it  seems  to  us,  that  the  transfer  of  the  manuscript  of 
a  book  by  the  author  would^  of  itself,  furnish  a  much  stronger 
argument  for  the  inference  of  a  conveyance  of  the  right  to 
multiply  copi6S>  than  exists  in  the  case  of  a  transfer  of  the 
plate  in  question,  or  of  the  stereotype  plates,  as  the  ideas  and 
sentiments,  or  in  other  words,  the  composition  and  substance 
of  the  work,  is  thereby  transferred.  But  the  property  in  the 
copy-right  is  regarded  as  a  different  and  distinct  right,  wholly 
detached  from  the  manuscript,  or  any  other  physical  exist- 
ence, and  will  not  pass  with  the  manuscript  unless  included 
by  express  words  in  the  transfer. 

The  copperplate  engraving,  like  any  other  tangible  personal 
property,  is  the  subject  of  seizure  and  sale,  on  execution,  and 
the  title  passes  to  the  purchaser,  the  same  as  if  made  at  a 
private  sale.  But  the  incorporeal  right,  secured  by  the  statute 
to  the  author,  to  multiply  copies  of  the  map,  by  the  use  of 
the  plate,  being  intangible,  and  resting  altogether  in  grant,  is 
not  the  subject  of  seizure  or  sale  by  means  of  this  process — 
certainly  not  at  common  law.  No  doubt  the  property  may  be 
reached  by  a  creditor's  bill,  and  be  applied  to  the  payment 
of  the  debts  of  the  author,  the  same  as  stock  of  the  debtor  is 
reached  and  applied,  the  court  compelling  a  transfer  and  sale 
of  the  stock  for  the  benefit  of  the  creditors.  20  Johns.  (N.  Y.), 
664 ;  6  Johns.  (N.  Y.)  Ch.,  280 ;  s.  c,  4  Id.,  687 ;  1  Paige 
(N.  Y.),  687.  But  in  case  of  such  remedy,  we  suppose,  it 
would  be  necessary  for  the  court  to  compel  a  transfer  to  the 
purchaser,  in  conformity  with  the  requirements  of  the  copy- 
right act,  in  order  to  invest  him  with  a  complete  title  to  the 
property.  The  first  section  of  that  act  provides,  that  the 
author  of  any  map,  chart,  &c.,  his  executors,  administrators, 
or  legal  assigns,  shall  have  the  sole  right  of  printing,  publish- 
ing, and  vending  the  same,  during  the  period  for  which  the 
copy-right  has  been  secured.  And  the  seventh  section  forbids 
any  person  from  printing,  publishing,  or  selling  the  map  or 
chart,  under  heavy  penalties^  without  the  consent  of  the  pro- 
prietor of  the  copy-right,  first  obtained  in  writing,  signed 
in  the  presence  of  two  credible  witnesses.  Act  of  Congress, 
Feb.  8, 1881. 

#t„Qi  *An  assimment,  therefore,  that  would  vest  the 
J  assignee  with  the  property  of  the  copy-right,  according 
to  the  act  of  Congress,  must  be  in  writing,  and  signed  in  the 
presence  of  two  witnesses,  and  it  may,  I  think,  well  be  doubted 
whether  a  transfer  even  by  a  sale,  under  a  decree  of  a  court 
of  chancery,  would  pass  the  title  so  as  to  protect  the  purchaser, 
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unless  by  a  conveyance,  in  conformity  with  this  requirement. 
6  Barn.  &  C,  169 ;  1  Carr.  &  P.,  668 ;  R.  &  M.,  187 ;  D.  &  K., 
216. 

It  is  unncessary,  however,  to  express  an  opinion  upon  the 
point.  It  is  sufficient,  for  the  purposes  of  this  case,  to  say, 
that  the  ri^ht  in  question  is  wholly  independent  of,  and 
disconnectea  from,  the  engraved  plate  ;  and,  that  there  is  no 
foundation  for  the  defence  set  up,  that  it  passed  as  appur- 
tenant to  the  sale  and  transfer  of  the  property,  in  the  en- 
graved plate,  from  which  the  copies  of  the  map  were  struck 
off. 

For  these  reasons,  we  are  of  opinion  that  the  decree  below 
must  be  reversed  with  costs,  and  the  proceedings  remitted, 
with  directions  that  a  decree  be  entered  for  the  complainant, 
in  conformity  with  this  opinion. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed, 
with  costs,  and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  Court,  with  directions  to  enter 
a  decree  therein,  in  conformity  to  the  opinion  of  this  court. 


•••*• 


L.  E.  Stainback  bt  al..  Claimants  of  the  Ship  Wash- 
ington, HER  tackle,  &c.,  Appellants,  v.  William  A. 
Rae,  in  his  own  right,  and  as  Administrator  of 
Joseph  Porter  Wheeler,  deceased,  and  Edmund 
Crosby,  Master,  Owners  of  the  Ship  Mary  Frances, 
AND  Frederick  Tudor,  Owners  of  the  Cargo  of 
said  Ship,  Appellees. 

Where  a  collision  takes  place  between  two  vessels  at  sea,  which  is  the  result 
of  ineyitable  accident,  without  the  negligence  or  fault  of  either  partj,  each 
Tessel  must  bear  its  own  loss.^ 

^  Applied.      Sturaia  v.  Boifer^  24  t.  Ship  John  Frazer^  21  How.,  194, 

How.,    126;     The    Morning   tight,  2  The  Florence  P.  Hall,  14  Fed.  Rep., 

Wall.,  660.     DisTiwoniSHED.     Union  418.      8.    P.    The    Eliza    and  Abby, 

8.  S,  Co.  r.  N,   Y.i-c.  S.  S,  Co.,  24:  Blatchf .  &  H.,  436 ;  The  North  America, 

How.,  313.    Cited.    Brig  Jamts  Gray  2  N.  Y.  Leg.  Obs.,  67 ;  The  Moxejf, 
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Mr.  Justice  Curtis  did  not  sit  in  this  cause,  having  been  of 
counsel  in  the  court  below. 

^roo-y       *This  was  an  appeal  from  the  Circuit  Court  of  the 
-I  United  States  for  the  District  of  Massachusetts,  in  ad- 
miralty. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Badger  and  Mr.  Lawrence^  for  the 
appellants,  and  by  Mr.  Q-oodrich^  for  the  appellees. 

The  points  made  by  the  counsel  for  the  appellants,  were 
the  following : 

First.  That  the  watch  on  board  the  Washington,  was  usual, 
proper,  and  safe ;  and  that  consequently,  no  negligence  is  im- 
putable to  her. 

Second.  That  in  the  state  of  the  weather,  and  the  position 
of  the  two  vessels  in  respect  to  each  other,  it  was  impossible 
that  the  Washington  could  have  discovered  the  Mary  Fi*ances 
at  a  greater  distance  than  a  quarter  of  a  mile,  and  highly  im- 
probable that  she  could  have  discovered  her  at  more  than  half 
that  distance ;  and  that  under  such  circumstances,  considering 
the  admitted  rate  at  which  the  two  vessels  were  approaching 
each  other,  it  was  impossible  for  the  Washington,  by  any  ma- 
noeuvre whatever  to  have  avoided  the  collision. 

Third.  That  if  the  Mary  Frances,  as  stated  by  some  of  her 
witnesses,  discovered  the  Washington  ten  minutes,  and  as 
stated  by  others,  five  minutes,  before  the  collision,  the  two 
vessels  must  have  been  at  a  distance  of  two  miles,  or  at  least 
one,  from  each  other,  and  it  was  in  her  power,  by  changing 
her  course,  to  have  avoided  the  collision  ;  and  if,  as  stated  by 
the  same  witnesses,  she  perceived  that  the  Washington  had 
not  discovered  her,  it  was  her  duty  to  have  done  so,  and  con- 
sequently the  collision  is  attributable  to  the  fault,  not  of  the 
Washington,  but  of  the  Mary  Frances. 

And  hence,  that  the  collision  was  either  a  mere  misfor- 
tune, without  fault  in  either  party,  or  without  fault  on  the 
part  of  the  Washington,  and,  in  either  view,  the  decree  must 
be  reversed. 

Abb.  Adm.,  73 ;  The  Nautilus,  1  Ware,  either  side,  and  both  parties  have  en- 

629 ;  The  Fashion  v.  Ward,  6  McLean,  deavored,  by  every  means  in   their 

162 ;  B.  c,  Newb.,  8 ;  The  Austria,  7  power,  with  due  care  and    caution, 

Sawy.,  434.  and  with  a  proper  display  of  nautical 

Inevitable  accident  is   only  when  skill,  to  avoid  injury.     Sampson  v. 

the  disaster  happens    from    natural  United  States,  11  Ct.  of  CL,  480.    See 

canses,  without  negligence  or  fault  on  The  Energy,  10  Ben.,  168. 
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Mr,  Goodrich^  for  the  appellees,  contended, 

1.  That  on  the  night  of  the  collision,  the  weather  was  fair 
and  starlight  overhead,  with  a  hazy  horizon,  and  that  the 
night  was  not  unusually  dark. 

2.  The  ships  being  each  closehauled  on  the  wind,  neither 
was  materially  to  windward  of  the  other,  and  each  crew  was 
equally  favorably  situated  to  see  the  other  ship,  and  to  hear 
hailing  from  the  other  ship. 

And  if  either  ship  was  to  windward  of  the  other,  and  for 
this  reason  less  favorably  situated  in  those  respects,  it  was  the 
Mary  Frances. 

3.  That  the  crew  of  the  Maiy  Frances  had  a  good  look-o  t 
^before,  and  at  the  time  of  the  collision,  and  used  all  r«cQ^ 
due  care  to  prevent  it ;  and  that  they  actually  saw  and  ^ 
hailed  the  Washington  in  time  to  prevent  the  collision  ;  and 
that  the  crew  of  the  Washington  did  no  act  to  avoid  the  col- 
lision, and  the  collision  was  attributable  to  the  absence  of  a 
good  look-out  on  board  the  latter  ship. 

4.  The  appellees  maintain,  that  the  rule  of  the  sea  is,  that 
where  two  vessels,  closehauled  on  the  wind,  approach  each 
other,  and  must  meet  unless  the  course  of  one  is  changed,  the 
vessel  having  her  starboard  tacks  on  board,  must  keep  her 
course,  and  tiie  one  having  her  larboard  tacks  on  board,  must 
bear  up  and  give  way.  The  Alexander  Wise^  2  W.  Rob.  Adm., 
65,  68  ;  ITie  Virgil,  Id.,  201 ;  The  Mary  StewaH,  Id.,  244 ;  The 
Chester,  8  Hagg.  Adm.,  316 ;  The  Ugo,  2  Id.,  356,  360 ;  Clapp 
V.  Toung,  6  Law  Rep.,  111-13 ;  1  Conkling's  Adm.  Pr.,  803- 
6  ;  The  Europa,  14  Jur.,  627,  (2  Law  and  Eq.,  562-4)  ;  The 
Genesee  v.  Mtzhugh,  12  How.,  443;  Walsh  v.  Rogers,  13  Id., 
283 ;  Pritchard's  Adm.  Dig.,  art.  12,  p.  156 ;  1  Bell,  Com., 
583. 

5.  That  the  appellees  having  made  out  a  primd  facie  case 
of  want  of  skill  and  care  on  the  part  of  the  crew  of  the 
Washington,  the  burden  of  proof  is  on  the  appellants  to  show 
that  due  care  and  skill  was  used.  Authorities  previously 
cited.  The  George,  9  Jur.,  282,  4 ;  Notes  of  Cases,  161 ; 
Pritchard,  Adm.  Dig.,  art.  114,  116,  and  117,  p.  137,  tit. 
Damage. 

6.  That  appellees  are  entitled  in  law  to  recover  compensa- 
tion for  freight  and  cargo,  as  well  as  for  the  ship  of  appellants. 
See  3  Kent,  Com.,  6  ed.,  232,  §  8 ;  Story  on  Bailm.,  ch.  6,  §§ 
599,  602,  608,  and  case  of  Dundee,  note  to  §  609 ;  1  Bell, 
Com.,  580. 

12.  The  Washington  was  in  fault,  because  her  officers  and 
crew  did  not  maintain  that  constant  care  and  vigilance  which 
her  position  required. 
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A.  The  Washington,  having  her  larboard  taoks  on  board, 
was  bound  to  give  way. 

B.  No  officer,  and  only  two  men  on  deck,  attending  to  the 
navigation  of  the  ship— one,  McCoy,  was  at  the  wheel,  the 
other,  Simmons,  a  boy,  was  on  the  look-out. 

C.  A  large  ship,  with  noisy  passengers,  nearing  the  land, 
under  full  sail,  in  a  hazy  night,  should  have  had  at  least  two 
men  on  the  look-out. 

D.  No  sufficient  look*out  before  the  call  to  the  pumps. 

E.  The  Washington  might  have  avoided  the  collision. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  in  admiralty. 
*5351  *^^^  ^ibel  charges,  that  the  ship  Mary  Frances,  laden 
J  with  ice,  was  on  a  voyage  from  Boston  to  New  Orleans, 
and  that  on  the  11th  December,  1847,  at  about  half*past  three 
o'clock  in  the  morning,  while  on  her  starboard  tack,  in  the 
prosecution  of  the  voyage,  she  was  struck  by  the  ship 
Washington,  nearly  midships  on  her  larboard  side,  breaking 
in  her  bulwarks  and  stanchions,  and  starting  her  planks 
and  timbers,  so  that  in  a  few  hours  she  filled  with  water, 
and  the  master  and  hands  were  obliged  to  abandon  her,  and 
she  went  to  the  bottom. 

The  respondents,  in  their  answer,  state,  that  the  ship  Wash- 
ington, at  the  time  mentioned  in  the  libel,  was  upon  the  high 
seas  between  George's  Shoals  and  the  south  shore  of  Nan- 
tucket Island,  at  a  distance  of  about  sixty  miles  from  land ; 
that  the  wind  was  blowing  a  moderate  breeze  from  the  south- 
south-west,  and  the  Washington,  with  all  her  reefs  out,  with 
courses  free,  and  main-topgallant  sails,  jib,  and  flying-jib,  and 
fore  and  main-topmast-stay-sails  set,  was  sailing  full  and  by, 
upon  her  larboard  tack,  and  steering  due  west  by  the  compass, 
and  as  near  the  wind  as  possible  .:  that  she  had  a  competent 
watch  on  deck,  keeping  a  eood  lookK)ut,  the  weather  being 
dark  and  hazy  towards  the  horizon,  especially  to  the  leeward 
of  the  ship,  but  the  stars  visible  above.  That  while  she  was 
thus  pursuing  her  course,  at  about  half-past  three  o'clock  in 
the  morning,  the  Mary  Frances  was  seen  about  four  points  on 
the  lee  bow  of  the  Washington,  and  was  then  in  the  act  of 
running  up,  and  did  immediately  run  up  into  the  wind  athwart 
the  hawse  of  the  Washington ;  and,  that  instantly,  on  the  dis- 
covery of  the  Mary  Frances,  and  of  the  course  she  was  pur- 
suing, the  helm  of  the  Washington  was  put  hard  up,  and 
every  endeavor  made  by  the  hands  on  deck  to  put  her  before 
the  wind,  and  to  avoid  a  collision. 
672 


\ 


DECEMBER  TEBM,  1852.  695 

^•m^m^^^^^^^-^^^      I'll'*"— »^» ■  •'•mi  ^»^— —  .         _  _   I  —    .    -ijm      i.i...L»^^—— — — ^—1 ^i^^^a^— — ^p 

Stainbftck  et  al.  v,  Rae  et  a1. 

The  facts,  as  proved  on  the  part  of  the  libellants,  are  sub- 
stantially as  follows : 

That  about  half-past  three  o'clock,  on  the  moming  of  the 
11th  December,  1847,  the  hands  on  board  the  Mary  Frances, 
while  she  was  standing  to  the  eastward,  on  her  starboard  tack, 
the  wind  from  the  south-south-west,  closehauled,  descried  the 
Washington  something  less  than  a  quarter  of  a  mile  distant, 
about  a  point  and  a  half  forward  of  the  Mary  Frances's  lar- 
board beam,  some  of  the  hands  say,  on  the  larboard  bow  two 
or  three  points.  The  Washington  was  standing  to  the  west- 
ward when  first  seen,  and  orders  were  immediately  given  to 
put  the  helm  hard  down,  and,  at  the  same  time,  the  hands 
cried  out  to  those  on  board  the  Washington,  to  keep  off. 
The  collision  took  place,  as  estimated,  from  five  to  seven  min- 
utes after  the  Washington  wa3  first  discovered.  The  Mary 
Frances  was  struck  midships,  on  the  *larboard  side,  r«cQg 
her  bulwarks  stove  in,  and  her  planks  below  the  white  ^ 
streak  on  the  opposite  side  were  broken,  and  all  her  fore- 
rigging  carried  away.  The  ship  was  abandoned  with  thirteen 
feet  of  water  in  her  hold,  being  a  wreck,  and  wholly  unman- 
ageable. The  Washington  was  not  at  first  seen  plainly,  as  the 
weather  was  hazy.  The  second  mate  of  the  Mary  Frances, 
who  had  charge  of  the  watch,  and  one  of  the  first  to  descry 
the  Washington,  says  the  weather  was  hazy  and  thick,  the 
sky  was  overcast,  no  moon  or  stars  visible.  The  Mary 
Frances  was  about  320  tons  burden  ;  the  Wasliington  about 
500  tons. 

The  evidence,  on  behalf  of  the  respondents,  is  substantially 
as  follows : 

The  Washington  was  bound  from  Liverpool  to  Virginia  by 
the  way  of  New  York,  and  had  on  board  a  cargo  of  salt,  and 
some  170  steerage  passengers.  She  was  on  her  larboard  tack, 
closeliauled,  the  wind  about  south-south-west.  The  man  at 
the  wheel  states,  that  an  order  was  given  from  the  deck,  "put 
the  helm  hard  up,  there  is  a  ship  into  us  " ;  that  the  order  was 
obeyed  instantly,  but  the  collision  immediately  followed.  Sim- 
mons, one  of  the  bands,  states,  that  he  was  on  the  weather  side 
of  the  Washington's  windlass  on  the  look-out ;  that  the  weather 
was  dark,  cloudy,  and  hazy ;  that  be  descried  the  Mary  Frances 
about  a  minute  and  a  half  or  two  minutes  before  the  collis- 
ion ;  that  she  was  on  the  lee  bow  of  the  Washington,  between 
three  and  four  pointa ;  that  at  first  he  could  not  determine 
her  course  on  account  of  the  thick  weather.  When  he  first 
saw  her  he  sang  out  to  the  man  at  the  wheel  to  put  helm  hard 
up.  The  witness  heard  a  noise  or  hail  about  half  a  minute 
before  he  descried  the  Mary  Frances,  but  could  not  determine 
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whence  it  came ;  supposed  it  mi^ht  be  from  some  of  the  pas- 
sengers, as  they  were  in  the  habit  of  making  a  noise. 

This  witness  is  substantially  corroboratea  by  several  others 
on  board  the  Washington.  !rart  of  the  watch  were  at  the 
pumps  at  the  time  the  collision  took  place. 

The  testimony  on  both  sides  a|^ree,  that  each  vessel  was 
going  at  the  rate  of  five  and  a  half  knots  the  hour. 

The  court  below  decreed  in  favor  of  the  libellants. 

Upon  a  careful  perusal  of  the  evidence  in  behalf  of  the 
libellants  and  the  respondents,  it  is  apparent  that  there  is 
much  less  discrepancy  and  contradiction  among  the  witnesses 
called  by  the  respective  parties,  as  to  the  material  facts,  than 
are  usually  found  in  these  collision  cases. 

All  agree  as  to  the  state  of  the  weather — thick,  hazy  and 
dark ;  as  to  the  direction  of  the  wind — ^from  the  southnsouth- 
west;  the  course  of  the  vessels — the  Mary  Frances  on  the 
starboard  tack,  standing  south-east,  and  the  Washington  on 
^con-i  the  ^larboard,  standing  nearly  due  west ;  the  rate  of 
J  speed — ^five  and  a  half  knots  the  hour.  And  even  as  it 
respects  the  distance  the  vessels  were  from  each  other  when 
first  descried,  there  is  very  little,  if  any  difiTerence. 

According  to  the  witnesses  on  board  the  Mary  Frances, 
the  Washington  was  less  than  a  quarter  of  a  mile  distant, 
when  she  was  first  seen.  The  distance  of  the  former  vessel, 
when  first  seen  by  the  hands  on  board  the  Washington,  is 
not  stated  directly ;  but  Simmons,  the  look-out,  testifies  she 
was  seen  from  one  and  a  half  to  two  minutes  before  the 
collision,  which,  regarding  the  combined  speed  of  the  two 
vessels,  must  have  been  at  about  the  same  distance.  The 
probability  is,  that  the  two  vessels  were  much  nearer  each 
other  than  a  quarter  of  a  mile,  when  first  seen.  The  chief 
mate  of  the  Mary  Frances,  who  was  asleep  in  his  berth  at 
the  time,  but  immediately  afterwards  on  deck,  fixes  the  dis- 
tance the  vessel  could  be  seen  in  that  state  of  the  weather  at 
about  two  hundred  yards;  and  this  corresponds  with  the 
opinion  expressed  by  the  master  of  the  Washington,  where 
he  says  the  Mary  Frances  might  have  been  seen  at  a  distance 
of  about  four  times  her  length.  The  answer  of  experts  is 
that  the  distance  a  vessel  could  be  seen  in  such  weather 
would  be  uncertain.  The  course  the  two  vessels  were  steer- 
ing was  calculated  to  increase  the  difficulty,  and  embarrass 
the  look-out  in  descrying  the  vessel  ahead,  for,  as  they  were 
approaching  each  other  by  the  wind,  they  presented  to  the 
eye  the  edges  of  the  sails,  and  not  the  breadth  of  them,  as 
in  other  positions. 

There  is  some  apparent  discrepancy  between  the  witnesses 
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of  the  two  vessels  in  respect  to  their  relative  position  at  the 
time  they  were  first  seen.  The  hands  on  board  the  Mary 
Frances  state,  when  they  first  descried  the  Washington,  she 
was  two  or  three  points  on  their  larboard  bow,  one  of  them 
states,  she  was  a  point  and  a  half  forward  of  their  larboard 
beam. 

The  hands  on  board  the  Washington  state  that  the  Mary 
Frances  was  on  their  lee  bow  when  first  seen,  which  would 
place  the  Washington  to  the  windward.  This  may  be  recon- 
ciled probably  by  what  is  stated  by  the  experts,  who  agree, 
that  two  vessels,  approaching  each  other  as  these  were,  the 
hands  on  each  would  necessarily  see  the  approaching  vessel 
over  the  lee  bow,  and  which  may  have  led  those  on  board 
the  Washington  to  suppose  this  vessel  was  on  the  weather 
side. 

The  manoeuvre  of  each,  on  discovering  the  other,  it  is 
agreed,  was  proper,  and,  indeed,  the  only  one  that  could 
have  afforded  any  chance  of  preventing  the  collision.  The 
Mary  Frances  was  thrown  into  the  wind  by  putting  her  helm 
hard  down,  and  *the  Washington  bore  away  before  r*cQo 
the  wind  by  putting  her  helm  hard  up.  The  orders  '• 
were  not  only  proper  and  skilful,  but  were  promptly  given 
and  instantly  executed ;  and  unless  fault  can  be  imputed  to 
the  latter  vessel  in  not  descrying  the  Mary  Frances  sooner, 
so  as  to  have  afforded  time  for  these  manoeuvres  to  have 
avoided  the  disaster,  we  do  not  see  how  she  can  be  properly- 
chargeable  with  the  consequences ;  and  as  to  that,  the  diffi- 
culty, if  not  impossibility  of  discovering  a  vessel  ahead  at  a 
greater  distance  than  the  Mary  Frances  was  seen  by  the 
hands  on  the  Washington,  the  relative  position  of  the  two 
vessels  while  approaching  each  other  by  the  wind,  presenting 
only  the  edges  of  the  sails  instead  of  their  breadth,  and  in 
thick  and  hazy  weather,  such  as  existed  in  this  case,  in  con- 
nection with  the  combined  speed  of  the  vessels  at  the  time, 
seem  to  furnish  evidence  sufficient  to  repel  any  such  imputa- 
tion. The  two  vessels  must  have  come  together  probably  in 
less  than  two  minutes  after  they  were  first  seen.  The  look- 
out appears  to  have  been  competent  and  sufficient,  and  such 
is,  as  we  understand  it,  the  opinion  of  the  experts  examined, 
and  who  were  selected  by  both  the  parties. 

Indeed,  the  fact  that  the  Mary  Frances  must  have  been 
seen  about  the  same  time  by  the  hands  of  the  Washington 
that  she  was  seen  by  those  on  board  of  the  Mary  Frances, 
and  which  we  think  is  fairly  borne  out  by  the  evidence,  of 
itself,  should  be  regarded  as  conclusive  against  the  charge  of 
fault  in  this  respect. 
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Wq  are  of  opinion,  therefore,  that  the  coUi»oo  was  the 
result  of  an  inevitable  accident,  arising  out  of  one  of  the 
perils  of  navigation,  and,  in  judgment  of  law,  is  not  attribu- 
table to  the  fault  of  either  party.  And  in  such  cases  the  set- 
tled rule  in  admiralty  in  England  is,  that  each  vessel  must 
bear  its  own  loss,  which  rule  has  been  heretofore  recognized 
by  this  court,  but  has  not  been  before  directly  applied.  The 
Woodrop  Sim9,  2  Dods.  Adm.,  83;  1  How.,  28;  Id.,  89;  3 
Kent,  Com.,  281 ;  Abbott  on  Shipp.,  Pt.  3,  ch.  1,  and  Pt.  4, 
ch.  10,  S  10 ;  2  Brown,  Civ.  &  Adm.  Law,  204^7 ;  5  How., 
508,  and  cases. 

The  rule  is  not  uniform  upon  the  continent,  as  several  of 
the  maritime  states  in  such  cases  apportion  the  loss  upon  the 
two  vessels.  Abbot,  224,  230 ;  2  Brown,  Civ.  and  Adm.  Law, 
204-6 ;  3  Kent,  Com.,  230,  231,  232. 

But  we  think  it  more  just  and  equitablei  and  more  con- 
sistent with  sound  principles,  that  where  the  loss  happens 
from  a  collision  which  is  the  result  of  inevitable  acciaent, 
without  the  negligence  or  fault  of  either  party,  each  should 
bear  his  own. 

There  seems  no  good  reason  for  charging  one  of  the  vessels 

with  a  share  of  a  loss  resulting  from  a  common  calamity 

*5391  *^^7^^^  ^^^^^  happening  to  herself,  when  she  is  with- 

-■  out  fault,  and  therefore  is  in  no  just  sense  responsible 

for  it. 

Our  opinion  is,  that  the  decree  of  the  court  below  must 
be  reversed,  with  costs,  and  the  proceedings  remitted,  with 
directions  to  enter  a  decree  dismissing  the  libel  with  costs. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed,  by  this  court,  that  the  decree  of  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to 
the  said  Circuit  Court  with  directions  to  dismiss  the  libel 
with  costs. 
676 


DECEMBER  TERM,  1852.  £39 

Bloomer  v.  McQuewan  et  al. 


Elisha  Bloomer,  Appellant,  v.  John  W.  McQuewan, 
Allen  R.  McQuewan,  and  Samuel  Douglas,  Part- 
ners, UNDER  THE  NAME  OP  McQXJEWANS  &  DoUGLAS. 

The  patent  for  Woodworth's  planing  machine  was  extended  from  1842  to  1843, 

by  the  Board  of  Commissioners. 
Under  that  extension,  this  court  decided,  in  Wilson  v.  Rotuseau,  (4  How.,  688,) 

that  an  assignee  had  a  right  to  continue  the  use  of  the  machine  which  he 

then  had. 
In  1845,  Congress,  by  a  special  act,  extended  the  time  still  farther  from  1840 

to  1866. 
Under  that  extension,  an  assignee  has  still  the  same  right. 
By  the  cases  of  Evans  v.  Eaton,  (3  Wheat.,  648,)  and  Wilson  y,  Rousseau,  (4 

How.,  688,)  these  two  propositions  are  settled,  viz. : 

1.  That  a  special  act  of  Congress  in  favor  of  a  patentee,  extending  tlie  time 
beyond  that  originally  limited,  must  be  considered  as  mgrafted  on  the 
general  law. 

2.  That,  under  the  general  law  in  force  when  this  special  act  of  Congress  was 
passed,  a  party  who  had  purchased  the  riglit  to  use  a  planing  machine 
during  the  period  to  which  the  patent  was  first  limited,  was  entitled  to 
continue  to  use  it  during  the  extension  authorized  by  that  law,  unless  there 
is  something  in  the  law  itself  to  forbid  it.^ 

But  there  is  nothing  in  the  act  of  Congress,  pa«aed  in  1846,  forbidding  such 
use ;  and,  therefore,  the  assignee  has  the  right.' 

Mr.  Justice  Curtis^  having  been  of  counsel,  did  not  sit  on 
the  trial  of  this  cause,  and  Mr.  Justice  Wayne  was  absent. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania,  sitting  as  a 
Court  of  Equity. 

It  was  a  bill  filed  by  Bloomer,  who  claimed  under  Wilson, 
the  assignee  of  Woodworth's  planing  machine.  The  whole 
of  *Wilson*s  title  is  set  forth  in  the  report  of  the  case  r^c^n 
of  Wilson  V.  Rousseau^  4  How.,  646,  as  is  also  the  act  of  '• 
Congress  passed  on  the  26th  of  February,  1846,  (4  How.,  662,) 
extending  the  patent  for  seven  years  from  the  27th  of  Decem- 
ber, 1849. 

McQuewan  claimed,  through  two  mesne  assignments  from 
Woodworth  and  Strong,  by  virtue  of  a  license  granted  on  the 
8th  of  November,  1833. 

The  bill  and  answer  covered  a  great  deal  of  ground,  which 
need  not  be  noticed  in  this  report. 

Amongst  other  averments  was  this,  that  the  license  con- 

1  Followed.    Paper-Bag  Cases,  16  India  Rubber    Co.,  3    Blatchf .,  491 ; 

Otto,  770.     CiTBD.     Dean  v.   Mason,  Firs  Extinffuisher  Manuf.  Co.  v.  Gra- 

20  How.,  203 ;  Chaffee  r.  Boston  Belt-  ham,  16  Fed.  Rep.,  551-568 ;  Burke  v. 

ing   Co.,   22    How.',  223 ;     Eunson   v.  Partridge,  68  N.  H.,  364. 

Dodge,  18  Wall.,  416;  Hill  v.   Whit-  «  See  note  to  Wilsm  v.  Rousseau,  4 

comb,  i  Bann.  &  A.,  40 ;  Day  r.  Union  How.,  688. 
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veyed  no  right  to  use  the  machine  during  the  extension  for 
seven  years  from  1849,  under  the  act  of  Congress  passed  in 
1845 ;  and  the  decision  of  the  court  being  in  favor  of  the  de- 
fendants below  upon  this  point,  it  is  unnecessary  to  state  all 
the  points  and  arguments  upon  other  matters. 

The  court  below  were  divided  in  opinion,  and  the  bill  was 
of  course  dismissed.     Bloomer  appealed  to  this  court. 

It  was  argued  by  Mr.  Keller  and  Mr.  St.  George  T.  Camp- 
bell^  for  the  appellant,  and  Mr.  Durdop^  for  the  appellees. 

The  fourth  point  made  by  the  counsel  for  the  appellant 
was  as  follows : 

IV.  Whether  the  licensee  of  a  right  to  use  the  patented 
machine  for  the  original  term  of  the  patent,  is  entitled  to 
continue  the  use  of  the  same  during  the  extension  by  Con- 
gress. 

The  facts  in  this  regard  appearing  by  the  record,  are 

1.  That  Collins  and  Smith,  who  were  assignees  for  the  first 
term  of  the  district  in  question,  granted  to  Barnet  the  right 
for  the  city  of  Pittsburg  and  Alleghany  county,  "  to  construct 
and  use  during  the  residue  of  the  said  terms  of  fourteen 
years,"  the  patented  machine,  and  by  the  same  assignment 
covenanted  "  not  themselves  to  construct  and  use,"  nor  to  give 
license  to  any  other  person  than  Barnet  "  during  the  terms 
aforesaid,"  and  Barnet  covenanted  not  to  construct  more  than 
fifty  machines  "  during  the  terms  aforesaid." 

(The  word  "  terms '  is  used  in  the  plural,  as  it  will  be  per 
ceived  by  the  assignment  that  the  grantors  were  the  owners 
also  of  the  Emmons  patent,  and  that  the  limitation  of  his 
right  applied  to  the  duration  of  both.) 

2.  Barnet  assigns  all  his  ''  right,  title,' interest,  and  claim  of 
the  within  patent  for  Woodworth's  planing  machine  to  G. 
Warner  and  John  W.  McQuewan,  their  heirs  and  assigns," 
except  seven  rights  previously  given. 

3  It  seems  to  have  been  granted,  below,  that  Warner  had 
assigned  his  license  to  McQuewan,  and  McQuewan  to  the  two 
#g^j-|  *co-defendants,  and  that  the  machine  was  made  during 
J  the  first  term  of  the  patent ;  hence  arises  the  question, 
have  the  appellees  the  right  to  continue  its  use  during  the 
congressional  extension  ? 

For  the  appellants  it  is  submitted : 

1.   That  this  question,  and  the  principles  upon  which  it 

must  be  decided,  have  been  already  passed  upon  by  this  court. 

_  In  Wilson  v.  Rousseau^  (4  How.,)  the  question  was  of  the 

'>f  the  licensee  to  continue  the  use  of  the  machine  daring 
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the  extension  by  the  commissioner.  The  court  were  divided 
in  opinion.  In  that  delivered  as  their  judgment,  the  right  of 
the  licensee  to  the  continued  use  was  put  exclusively  upon 
the  terms  of  the  18th  section,  which  were,  ^^  The  benefit  of 
such  renewal  shall  extend  to  assignees  and  grantees  of  the 
right  to  use  the  thing  patented,  to  the  extent  of  their  respec* 
tive  interests  therein."  Without  that  provision  it  is  con- 
ceded by  the  learned  judge,  in  delivering  the  opinion  of  the 
court,  *'  that  all  the  rights  of  assignees  or  grantees,  whether 
in  a  share  of  the  patent  or  to  a  specified  portion  of  the  terri- 
torv  held  under  it,  terminate  at  the  end  of  fourteen  years, 
and  become  reinvested  in  the  patentee  by  the  new  grant." 

^^  From  that  date  he  is  again  possessed  of  ^  the  full  and  ex- 
clusive right  and  liberty  of  making,  using,  and  vending  to 
others  the  invention,'  whatever  it  may  be,  not  only  portions 
of  the  monopoly  held  by  the  assignees  and  grantees,  as  sub- 
jects of  traae  and  commerce,  but  the  patented  articles  or 
machines  throughout  the  country,  purchased  for  practical  use 
in  the  business  affairs  of  life,  are  embraced  within  the  operar 
tion  of  the  extension.  This  latter  class  of  assignees  and 
grantees  are  reached  by  the  new  grant  of  the  exclusive  right 
to  use  the  things  patented.  Purchasers  of  the  machines,  and 
who  were  in  the  use  of  them  at  the  time,  are  disabled  from 
further  use  immediately,  as  that  right  became  vested  exclu- 
sively in  the  patentee.  Making  and  vending  the  invention 
are  prohibited  by  the  corresponding  terms  of  his  grant." 

And  the  learned  Judge,  in  expressing  the  opinion  of  the 
court,  further  declared  that  the  provision  in  the  18th  section, 
above  referred  to,  was  ^^  intended  to  restore  or  save  to  them," 
(those  in  use  of  the  thing  patented  at  the  time  of  the  renewal,) 
*^that  right  which,  without  the  clause,  would  have  been 
vested  again  exclusively  in  the  patentee." 

And  the  learned  Judges  who  dissented  from  the  opinion  of 
the  court  did  so  upon  the  nound  that  even  this  clause  of  the 
18th  section  did  not  confer  upon  the  licensees  the  right 
claimed  in  their  behalf. 

Thus  it  is  clear  that  the  extension  of  a  patent  by  lawful 
•authority  revests  in  the  patentee  every  right  origi-  r«542 
nally  possessed  by  him,  and  that  unless  the  law,  by  '- 
virtue  of  which  it  is  extended,  contains  a  provision  in  favor 
of  licensees  or  assignees,  their  right  to  use  ends  with  the  term 
of  their  license.  (This,  of  course,  does  not  apply  to  cases 
where  the  patentee  has  covenanted  to  grant  any  subsequently 
acquired  extensions — ^none  such  is  pretended  in  this  case.) 

Applying,  then,  these  principles  to  the  act  extending  this 
patent,  (February  26, 1845,)  it  will  be  seen  that  it  contains 
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no  such  provision  as  is  to  be  found  in  the  18th  section  of  the 
act  of  1886 ;  and  that,  therefore,  in  accordance  with  the  opin- 
ion of  all  the  judges,  the  entire  right  was  reinvested  in  the 
patentee. 

The  general  power  to  renew  and  extend  a  patent  is  con- 
ferred by  the  18th  section  of  the  act  of  1886,  which,  after  pro- 
viding for  the  proof  of  the  prerequisites,  declares  that  **it 
shall  be  the  duty  of  the  Commissioner  to  renew  and  extend 
the  patent,  by  making  a  certificate  thereon  of  such  extension 
for  the  term  of  seven  years  from  and  after  the  expiration  of 
the  first  term." 

The  act  in  question  provides  that  the  patent  *^  be,  and  the 
same  is  herebv  extended  for  the  term  of  seven  years  from  and 
after  the  27th  of  December,  1849,  and  the  Commissioner  of 
Patents  is  hereby  directed  to  make  a  certificate  of  such  exten- 
sion in  the  name  of  the  administrator  of  William  Woodworth, 
and  append  an  authenticated  copy  thereof  to  the  original  let- 
ters-patent," &c. ;  the  words  being  substantially  the  same  as 
these,  judicially  construed,  and  the  intention  being  still  further 
marked,  as  well  by  the  omission  of  any  provision  for  the 
licensees,  as  by  the  express  insertion  of  the  name  of  the  party 
in  whose  favor  the  extension  was  made,  and  to  whose  benefit 
it  was  intended  to  enure. 

The  principles  upon  which  the  judgment  in  WtlBon  v. 
Rousseau  is  founded,  are,  it  is  submitted,  if  possible,  more 
conclusively  applicable  to  the  case  of  such  an  extension  by 
Congress  than  to  one  made  by  the  Commissioner. 

Such,  too,  has  been  the  application  made  of  them  by  manv 
of  the  learned  Judges  in  their  circuits.  By  Mr.  Justice  Nel- 
son, July  22, 1850,  in  Gibson  v.  Qifford^  in  a  written  opinion 
delivered  by  him ;  by  the  late  Mr.  Justice  Woodbury,  July, 
1850,  in  mason  v.  TaHman^  also  in  a  written  opinion ;  and 
by  Mr.  Justice  McLean,  October  22,  1860,  in  Bloomer  v. 
Statelt/, 

The  opinion  of  Mr.  Justice  Woodbury  refers  to  similar 
decisions  made  by  the  late  Justice  McKinley,  by  Judge  Ware, 
and  Judge  Sprague. 

It  may  be  proper,  with  reference  to  the  argument  founded 
upon  the  supposed  intention  of  Congress,  (not  declared  in 
the  words  of  the  act  as  already  shown,)  to  permit  a  continued 
*5431  ^^^  ^during  the  congressional  extension  of  machines 
^  licensed  under  the  original  term,  to  annex  a  list  of  the 
patents,  extended  by  special  acts,  and  thus  to  refer  to  the 
provisions  in  each,  expressly  declaring,  where  such  was  in- 
tended, the  existence  of  such  right,  and  providing  for  its  mode 
of  exercise  or  enjoyment. 
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The  absence  of  such  provision  in  the  act  of  1845,  must,  it 
is  submitted,  oonclusively  negative  any  idea  of  suoh  inten* 
tion,  even  if  the  judicially  decided  effect  of  such  an  act  did 
not  render  a  reference  to  such  a  source  for  interpretation 
unnecessary. 

I.  January  21,  1808,  to  Oliver  Evans,  6  Stat,  at  L.,  70. 
(With  special  provision  for  parties  then  using  invention.) 
Under  this  act  the  cases  of  JSvana  v.  Jordan^  9  Cranch,  199, 
and  JEvans  v.  Eaton^  8  Wheat.,  464,  were  decided. 

II.  March  8,  1809,  to  Amos  and  William  Whittemore,  6 
Stat,  at  L.,  80  (without  provision  for  licensees).. 

III.  February  7, 1815,  Oliver  Evans  (steam  engine),  6  Stat, 
at  L.,  147  (with  proviso  that  no  greater  sum  should  be 
charged  for  constructing  and  using,  than  was  during  prior 
term,  and  subject  to  existing  patent  laws). 

IV.  March  8,  1821,  Samuel  Parker,  6  Stat,  at  L.,  262 
(subject  to  provision  of  then  existing  patent  laws). 

y.  March  2,  1881,  John  Adamson,  6  Stat,  at  L.,  458 
(without  proviso  or  reference  to  existing  laws). 

VI.  March  S,  1881,  Samuel  Browning,  6  Stat,  at  L.,  467 
(without  proviso  and  reference  to  existing  laws). 

VII.  May  19,  1832,  Jethro  Wood,  6  Stat,  at  L.,  486  (pro- 
viso  in  favor  of  licensees  that  the  price  shall  not  be  ad- 
vanced). 

VIII.  June  80, 1834,  Thomas  Blanchard,  Stat,  at  L.,  589 
(with  special  proviso  in  favor  of  licensees).  (It  may  not  be 
improper  to  refer  to  the  opinion  of  B.  F.  Butler,  Attorney- 
General,  May  25, 1837,  that  under  this  act  the  United  States 
had  no  right  to  use,  except  on  the  conditions  of  the  original 
grant). 

IX.  March  3,  1885,  Robert  Eastman,  6  Stat,  at  L.,  618 
(without  proviso  or  reference  to  existing  laws). 

X.  July  2,1836,  James  Ban*on,  6  Stat,  at  L.,678  (extend- 
ing two  patents  without  proviso  in  reference  to  existing  laws, 
and  the  other  with  provisos  in  reference  to  licensees). 

XI.  February  6,  1839,  Thomas  Blanchard,  6  Stat,  at  L., 
748  (with  proviso  in  favor  of  licensees). 

XII.  March  8,  1845,  William  Gale,  6  Stat,  at  L.,  896 
(authorizing  renewal  of  patent  under  eighteenth  section  of 
act  of  1886,  although  it  had  expired,  and  subject  to  the  re- 
strictions of  that  act). 

XIII.  March  3,  1848,  Samuel  K.  Jennings,  6  Stat,  at  L., 
899  (directing  Commissioner  to  renew  patent,  subject  to  pro- 
visions of  existing  laws). 

*XIV.  February  26,  1845,  William  Woodworth,  6  p#g . . 
Stat,  at  L.,  936  (extending  patent.     Commissioner  to  ^ 
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certify  to  the  extension  in  the  name  of  the  administrator — 
no  proviso  in  favor  of  licensees,  or  reference  to  existing  laws). 

XV.  February  15, 1847,  Thomas  Blanchard,  9  Stat,  at  L., 
688  (with  proviso  in  favor  of  licensees,  on  terms  to  be  agreed 
or  adjusted  by  the  Circuit  Court,  &c.). 

The  point  that,  by  an  accidental  error  in  the  bill,  the  word 
"  fourteen "  was  inserted  instead  of  "  twenty-eight,"  is  not 
deemed  a  proper  subject  of  objection  in  this  court.  No  such 
ground  appears  to  have  been  taken  below ;  the  patent  itself 
forms  part  of  the  record,  and  an  amendment  would  have  been, 
it  is  submitted,  instantly  allowed  by  the  court  below,  had  the 
objection  been  there  made.  That  the  patent  on  its  face  was 
for  twenty-eight  years,  forms  one  of  the  objections  of  the 
appellees  to  its  validity,  and  the  error  complained  of  is  set 
right  by  answer  of  the  defendants  themselves. 

It  is  not  deemed  necessary  by  the  appellants  to  present  any 
authorities  to  meet  the  point  argued  by  the  appellees,  that  an 
act  of  Congress,  extending  a  patent  for  seven  years,  is  uncon- 
stitutional and  void. 

It  is  therefore  submitted  that  the  decree  should  be  reversed, 
and  that  the  appellant  is  entitled  to  a  perpetual  injunction 
and  an  account. 

The  counsel  for  the  appellees  made  several  points,  amongst 
which  was  the  following : 
.  1.  That  defendants  are  protected  as  assignees. 

The  bill  (pages  14  to  20)  asserts,  and  the  answer  admits, 
that  the  respondents  claim  to  use  the  machine  they  are  alleged 
to  have  infringed,  as  assignees,  from  1833,  the  year  of  their 
purchase,  under  assignments  from  the  original  patentee. 
Being  then  assignees  under  the  original  patent,  can  they  claim 
to  continue  unmolested  in  the  use  of  the  machine  they  pur- 
chased and  paid  for,  and  have  erected  and  used  for  seventeen 
years? 

Was  it  the  design  of  the  act  of  1845,  to  bring  disasters 
upon  the  respondents,  to  deprive  them  of  the  rights  they  had 
acquired  in  good  faith,  to  depreciate  their  property,  to  render 
useless  their  establishments,  in  which  they  had  invested  large 
sums  of  money,  to  destroy  their  business,  and  disable  them 
from  the  performance  of  their  contracts  ?  Such  flagrant  out- 
rages are  not  to  be  imputed  to  a  statute,  unless  the  terms  of 
it  imperatively  demand  it. 

The  language  of  the  act  calls  for  no  such  harsh,  unreasona- 
ble, and  impolitic  construction.     It  is  a  simple  extension  of 
the  patent  of  1828,  and  nothing  more.    Could  any  design  in 
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^Congress  to  spread  such  disasters,  be  predicated  of  r«c4c 
the  simple  meaning  of  this  statute  ?  ^ 

Chier  Justice  Gibson,  of  Pennsylvania,  has  laid  down  a  rule 
which  must  commend  itself  to  the  judgment  of  every  one, — 
that  in  the  construction  of  statutes,  the  Judges,  when  one  of 
those  cases  of  hardship  occurs,  which  continually  arise,  should 
do  what  their  consciences  irresistibly  persuade  them  the  leg- 
islature would  have  done,  if  the  occurrence  had  been  foreseen. 
Fennock  v.  Hart,  8  Serg.  &  R.  (Pa.),  369. 

And  can  any  one  doubt  that  if  the  idea  of  the  propriety  of 
protecting  the  purchasers  of  rights,  and  the  uses  of  the  thing 
patented,  bad  been  suggested,  but  they  would  immediately 
have  inserted  such  a  clause  ? 

This  act  of  1845  is  a  private  act,  made  for  the  special 
benefit  of  a  particular  individual,  and  should  not  have  such 
construction  as  will  be  detrimental  to  others.  Chief  Justice 
Parsons,  in  the  case  of  Coolidge  v.  Williams^  has  laid  down  the 
rule  to  be  that  private  statutes,  made  for  the  accommodation 
of  particular  citizens  or  corporations,  ought  not  to  be  con- 
strued to  affect  the  rights  or  privileges  of  others,  unless  such 
construction  results  nrom  express  words,  or  from  necessary 
implication.    4  Mass.,  145. 

There  are  no  express  words  in  this  statute,  which  demands 
the  construction  contended  for  by  the  plaintiff. 

We  may  appeal,  too,  to  the  language  of  Mr.  Justice  Wash- 
ington, in  the*  case  of  Evann  v.  Jordan,  that  arguments 
founded  upon  hardship,  would  be  entitled  to  great  weight,  if 
the  language  of  the  act  was  not  so  peremptory  as  to  forbid  a 
construction  at  variance  with  the  clear  meaning  of  the  legis- 
lature.   9  Cranch,  199. 

There  are  no  words  in  this  act  to  justify  such  savage  con- 
struction as  urged  by  the  plaintiff.  It  declares  a  simple  ex- 
tension of  the  patent,  and  manifestly  intends  an  extension 
similar  to  that  which  may  be  conferred  by  the  Patent-Office, 
under  which  the  rights  of  persons,  using  the  invented  machine 
under  license,  are  protected  in  the  enjoyment  of  it. 

The  same  learned  Chief  Justice  of  Massachusetts,  has  also 
declared  in  the  case  of  Wales  v.  Stetson,  that  in  the  considera- 
tion of  the  provisions  of  any  statute,  they  ought  to  receive 
such  a  reasonable  construction  if  the  words  and  subject- 
matter  will  admit  of  it,  as  that  the  existing  rights  of  the  pub- 
lic or  individuals  be  not  injured.    2  Mass.,  146. 

If  the  legislature  meant  a  simple  extension  of  the  patent 
for  seven  years,  is  it  not  a  reasonable  construction  to  suppose 
that  it  meant  an  extension,  as  ordinarily  understood ;  as  an 
extension  of  the  nature  of  the  extensions  of  the  Patenl^Office, 
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*Mf)1  ^^^*  *with  the  restrictions  and  privileges  of  such  ex- 
-J  tensions  ?  Is  it  not  reasonable  to  conclude  that  they 
had  in  their  mind  the  general  act  of  1836,  and  the  clause 
which  gave  to  purchasers  and  users  of  the  thing  patented,  the 
right  to  continue  that  use?  Is  it  not  a  reasonable  construc- 
tion that  they  meant  that  this  special  act  should  be  construed 
in  reference  to  the  general  law  of  the  land  ?  The  language 
of  the  act  is,  that  the  patent  of  1828,  ^^  be  extended  for  seven 
years."  Now  what  benefit  would  that  extension  be,  even  to 
complainant,  without  an  incorporation  with  the  general  law  ? 
How  could  he  be  assignee  of  the  right  ?  how  could  he  enjoy 
the  use  of  the  patent  ?  how  could  he  pretend  to  recover  dama- 
ges, without  an  appeal  for  aid  to  the  act  of  1836  ?  The  plain- 
tiff is  obliged  to  invoke  the  aid  of  the  general  law,  to  main- 
tain this  veiy  action.  The  very  plaintiff  in  this  cause  is  an 
assignee,  and  undertakes  to  maintain  this  action  in  his  own 
name,  by  calling  into  requisition  the  act  of  1836. 

The  rule  of  law  undoubtedly  is,  that  laws  on  the  same 
subject  are  to  be  construed  together ;  that  laws  on  the  same 
subject  are  to  be  construed  pari  passTi^  and  with  reference  to 

f>arallel  legislation.  This  is  clearly  the  rule  as  to  general 
aws,  which  in  relation  to  the  same  subject,  are  to  be  con- 
strued as  one  act.  They  are  to  be  construed,  too,  in  refer- 
ence to  parallel  legislation.  Penn  v.  Hamilton^  2  Watts 
(Pa.),  60 ;  17  Serg.  &  R.  (Pa.),  81 ;  7  Id.,  404. 

The  right  of  appeal,  given  by  the  Pennsylvania  act  relat- 
ing to  divorces  a  vinctUo  matrimonii^  was  extended  by  impli- 
cation, to  the  act  of  1817,  respecting  divorces  a  Tnensa  et  thoro. 
Boberts  v.  Roberts,  9  Serg.  &  R.  (Pa.),  191. 

So  the  right  to  appeal,  from  justices'  judgments,  in  cases  of 
contracts,  was  held  to  extend  to  trespass,  to  which  the 
powers  of  magistrates  had  been  extended,  without  expressly 
giving  the  right  of  appeal.    4  Serg.  &  R.  (Pa.),  73. 

And  this  wise  and  safe  rule  of  construction  has  been  held 
to  apply  to  statutes  which  have  been  repealed,  or  may  not 
have  been  noticed  b}'  the  statutes  to  be  construed.  Rex  v. 
Lozdale,  1  Buit.,  447. 

And  Lord  Mansfield,  in  that  case,  said,  ^^  that  where  there 
are  different  statutes  in  pari  materia,  though  made  at  differ- 
ent times,  or  even  expired,  and  not  referring  to  each  other, 
they  shall  be  taken  and  construed  together,  as  one  system."" 
In  the  expressive  language  of  Tilghraan,  Ch.  J.,  of  Pennsyl- 
vania, in  one  of  the  cases  cited,  they  were  so  blended  to- 
gether as  to  form  one  statute. 

And  from  the  cases  cited  from  Burrow,  this  blending  of 
statutes,  this  analogy  of  legislation,  is  not  confined  to  public 
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statutes,  but  that  public  laws  may  receive  aid  in  their  con- 
struction from  private  laws,  and  vice  versa  ;  for  his  Lordship 
says,  in  the  *ca8e  cited,  page  448,  that  the  act  of  Par-  rmt^A'T 
liament,  of  1740,  relating  to  St.  Martins,  and  the  over-  ^ 
seers  of  that  parish,  (which  was,  I  apprehend,  clearly  a  pri- 
vate act,)  which  extended  the  number  of  overseers  of  the 
poor  to  be  appointed  by  two  justices,  under  the  general  act 
of  48  Elizabeth,  to  the  number  of  nine,  "  shows "  (says  the 
Chief  Justice)  "  the  construction  put  by  the  legislature  them- 
selves, upon  the  43  Elizabeth,  on  this  head,  and  excepts  this 
very  lar^e  parish  of  St.  Martins  out  of  it. 

I  need  not  burden  your  honors  with  any  name  of  books  on 
this,  so  obvious  a  rule  of  construction.  This  case,  in  Burrow, 
was  carefully  considered ;  it  had  been  argued  several  times 
before  Ch.  J.  Ryder,  and  afterwards  before  Lord  Mansfield, 
by  great  counsel,  and  if  any  case  is  entitled  to  respect  of 
courts,  it  is  a  case  so  considered,  and  so  decided. 

But  we  have  cases  nearer  home,  and  more  german  to  this 
very  matter  of  private  acts,  in  relation  to  these  very  patent- 
rights. 

In  the  case  of  Evan%  v.  Eaton^  (8  Wheat.,  454,)  it  was  de- 
clared, that  an  act  of  Congress,  authorizing  the  Secretary  of 
State  to  issue  a  patent  to  Oliver  Evans,  for  his  improvements 
in  the  manufacture  of  flour,  "was  ingrafted  on  the  general 
act  for  the  promotion  of  useful  arts,  and  that  the  patent  was 
issued  under  both  acts,''  the  public  and  the  private  one. 

So  in  the  case  of  Evans  v.  Jordan^  9  Cranch,  199,  which 
was  an  action  to  recover  damages  under  the  same  private 
act,  Washington,  J.,  said,  in  declaring  the  opinion  of  the 
court,  that  ''  it  should  be  recollected,  that  the  right  of  the 
plaintiff  to  recover  damages  for  using  his  improvement,  after 
the  issuing  of  his  patent,  arises,  not  under  this  law,  but  the 
general  law  of  1793." 

If  the  plaintiff  is  obliged  to  invoke  the  aid  of  the  act  of 
1836,  he  must  take  the  whole  of  it.  It  is  a  well-established 
rule  of  law,  that  he  who  claims  the  benefit  of  his  title,  must 
admit  its  disadvantages.  Qui  sentit  commodum  sentire  debet 
et  onus. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court. 

The  bill  in  this  case  was  filed  by  the  appellants,  on  the  6th 
of  July,  1860,  in  the  Circuit  Court  of  the  United  States,  for 
the  Western  District  of  Pennsylvania,  to  obtain  an  injunc- 
tion restraining  the  appellees  from  the  use  of  two  of  Wood- 
worth's  planing  machines  in  the  city  of  Pittsburg.    The  term 
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for  which  Woodworth's  patent  was  originally  granted,  ex- 
pired in  1842,  but  it  was  extended  seven  years  by  the  board 
established  by  the  18th  section  of  the  act  of  1836.  And 
afterwards,  by  the  act  of  Congress  of  February  26, 1845,  this 
patent  was  extended  for  seven  years  more,  commencing  on 
the  27th  of  December,  1849,  at  which  time  the  previous  ex- 
tension would  have  terminated. 

It  appears,  from  the  pleadings  and  evidence  in  the  case, 
*UR1  ^  ^^  ^shortly  after  the  passage  of  the  act  of  Congress 
J  of  184t5,  William  Woodworth,  the  administrator  of  the 
patentee,  in  whose  name  the  certificate  of  extension  was  di- 
rected to  be  issued,  assigned  all  his  right  to  James  6.  Wilson, 
from  whom  the  appellant  purchased  the  exclusive  right  to 
construct  and  use  this  machine,  and  to  vend  to  others  the 
right  to  construct  and  use  it,  in  a  large  district  of  country 
described  in  the  grant.  Pittsbure,  in  which  the  machines  in 
question  are  used,  is  included  within  these  limits.  And  the 
right  which  the  appellant  purchased  was  reralarly  trans- 
ferred to  him  by  Wilson,  by  an  instrument  of  writing  duly 
recorded  in  the  Patent-Office. 

In  the  year  1833,  during  the  term  for  which  the  patent  was 
originally  granted,  the  defendants  purchased  the  right  to 
construct  and  use  a  certain  number  of  these  machines  within 
the  limits  of  the  city  of  Pittsburg  and  Alleghany  county; 
and  the  right  to  do  so  was  regularly  transferred  to  them  by 
different  assignments,  deriving  their  title  from  the  original 
patentee.  The  two  machines  mentioned  in  the  bill  were  con- 
structed and  used  by  the  respondents  soon  after  the  purchase 
was  made,  and  the  appellees  continued  to  use  them  up  to  the 
time  when  this  bill  was  filed.  And  the  question  is,  whether 
their  right  to  use  them  terminated  with  the  first  extension, 
or  still  continues  under  the  extension  granted  by  the  act  of 
1845. 

The  Circuit  Court  decided  that  the  right  of  the  appellees 
still  continued,  and  upon  that  ground  dismissed  the  appel- 
lant's bill.  And  the  case  is  now  before  us  upon  an  appeal 
from  that  decree. 

In  determining  this  question  we  must  take  into  considera- 
tion not  only  the  special  act  under  which  the  appellant  now 
claims  a  monopoly,  but  also  the  general  laws  of  Congress  in 
relation  to  patents  for  useful  improvements,  and  the  special 
acts  which  have  from  time  to  time  been  passed  in  favor  of 
the  particular  patentees.  They  are  statutes  in  pari  materia  ; 
and  all  relate  to  the  same  subject,  and  must  be  construed 
together.  It  was  so  held  in  the  case  of  Evans  v.  JBatan^  (3 
Wneat.,  518,)  where  the  court  said  that  the  special  act  of 
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Congress  in  favor  of  Oliver  Evans,  granting  him  a  new  patent 
for  fourteen  years,  for  his  improvements  in  manufacturing 
flour  and  meal,  was  ingrafted  on  the  general  act  for  the  pro- 
motion of  useful  arts,  and  the  patent  issued  in  pursuance  of 
both.  The  rule  applies  with  more  force  in  the  present  case  ; 
for  this  is  not  the  grant  of  a  new  patent,  but  an  enlargement 
of  the  time  for  which  a  patent  previously  extended  under 
the  act  of  1836,  should  continue  in  force. 

Indeed,  this  rule  of  construction  is  necessary  to  give  effect 
to  the  special  act  under  which  the  appellant  claims  the 
monopoly.  For  this  law  does  not  define  the  rights  or  privi- 
leges which  the  patent  shall  confer,  nor  prescribe  the  remedy 
to  which  he  shall  *be  entitled  if  his  rights  are  infringed.  r«c j^q 
It  merely  extends  the  duration  of  the  patent,  and  ^ 
nothing  more.  And  we  are  necessarily  referred,  therefore, 
to  the  general  law  upon  the  subject  to  ascertain  the  rights 
to  which  the  patent  entitled  him,  and  also  the  remedy  which 
the  law  affords  him  if  these  rights  are  invaded. 

Now,  the  act  of  1836,  in  express  terms,  ^ives  the  benefit 
of  the  extension  authorized  by  that  law  to  the  assignees  and 
grantees  of  the  right  to  use  the  thing  patented  to  the  extent 
of  their  respective  interests  therein.  And  under  this  provi- 
sion it  was  decided,  in  the  case  of  Wilson  v.  Rousseau^  (4 
How.,  688,)  that  the  party  who  had  purchased  and  was  using 
this  planing  machine  during  the  original  term  for  whicli  the 
patent  was  granted,  had  a  right  to  continue  the  use  during 
the  extension.  And  the  distinction  is  there  taken  between 
the  grant  of  the  right  to  make  and  vend  the  machine,  and 
the  grant  of  the  right  to  use  it. 

The  distinction  is  a  plain  one.  The  franchise  which  the 
patent  grants,  consists  altogether  in  the  right  to  exclude  every 
one  from  making,  using,  or  vending  the  thing  patented,  with- 
out the  permission  of  the  patentee.  This  is  all  that  he  ob- 
tains by  the  patent.  And  when  he  sells  the  exclusive  privi- 
lege of  making  or  vending  it  for  use  in  a  particular  place,  the 
purchaser  buys  a  portion  of  the  franchise  which  the  patent 
confers.  He  obtains  a  share  in  the  monopoly,  ana  that 
monopoly  is  derived  from,  and  exercised  under,  the  protection 
of  the  United  States.  And  the  interest  he  acquires,  neces- 
sarily terminates  at  the  time  limited  for  its  continuance  by 
the  law  which  created  it.  The  patentee  cannot  sell  it  for  a 
longer  time.  And  the  purchaser  buys  with  reference  to  that 
period ;  the  time  for  which  exclusive  privilege  is  to  endure 
being  one  of  the  chief  elements  of  its  value.  He  therefore 
has  no  just  claim  to  share  in  a  further  monopoly  subsequently 
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acquired  by  the  patentee.  He  does  not  purchase  or  pay 
for  it. 

But  the  purchaser  of  the  implement  or  machine  for  the 
purpose  of  using  it  in  the  ordinary  pursuits  of  life,  stands  on 
different  ground.  In  using  it,  he  exercises  no  rights  created 
by  the  act  of  Congress,  nor  does  he  derive  title  to  it  by  virtue 
of  the  franchise  or  exclusive  privilege  granted  to  the  paten- 
tee. The  inventor  might  lawfully  sell  it  to  him,  whether  he 
had  a  patent  or  not,  if  no  other  patentee  stood  in  his  way. 
And  when  the  machine  passes  to  the  hands  of  the  purchaser, 
it  is  no  longer  within  the  limits  of  the  monopoly.  It  passes 
outside  of  it,  and  is  no  longer  under  the  protection  of  the 
act  of  Congress.^  And  if  his  right  to  the  implement  or 
machine  is  infringed,  he  must  seeJk  redress  in  the  courts  of 
the  State,  according  to  the  laws  of  the  State,  and  not  in  the 
♦^'iOl  ^^"-'■'^^  ^^  *^®  United  States,  nor  under  *the  law  of  Con- 
J  gress  granting  the  patent.  The  implement  or  machine 
becomes  his  private,  individual  property,  not  protected  by  the 
laws  of  the  United  States,  but  by  the  laws  of  the  State  in 
which  it  is  situated.  Contracts  in  relation  to  it  are  regulated 
by  the  laws  of  the  State,  and  are  subject  to  State  jurisdiction. 
It  was  so  decided  in  this  court,  in  the  case  of  Wilson  v.  Saip- 
ford  and  others,  10  How.,  99.  Like  other  individual  property, 
it  is  then  subject  to  State  taxation ;  and  from  the  great  num- 
ber of  patented  articles  now  in  use,  they  no  doubt,  in  some 
of  the  States,  form  no  inconsiderable  poi*tion  of  its  taxable 
property. 

Moreover,  the  value  of  the  implement  or  machine  in  the 
hands  of  the  purchaser  for  use,  does  not  in  any  degree  depend 
on  the  time  for  which  the  exclusive  privilege  is  granted  to  the 
patentee ;  nor  upon  the  exclusion  of  others  from  its  use.  For 
example,  in  the  various  patented  articles  used  in  agriculture, 
in  milling,  in  manufactures  of  different  kinds,  in  steam-engines, 
or  for  household  or  other  purposes,  the  value  to  the  purchaser 
is  not  enhanced  by  the  continuance  of  the  monopoly.  It  is  of 
no  importance  to  him  whether  it  endures  for  a  year  or  twenty- 
eight  years.  He  does  not  look  to  the  duration  of  the  exclu- 
sive privilege,  but  to  the  usefulness  of  the  thing  he  buys,  and 
the  advantages  he  will  derive  from  its  use.  He  buys  the  arti- 
cle for  the  purpose  of  using  it  as  long  as  it  is  fit  for  use  and 
found  to  be  profitable.  And  in  the  case  before  us  the  re- 
spondents derive  no  advantage  from  the  extension  of  the 
patent,  because  the  patentee  may  place  around  them  as  many 

1  Approvbd.     Bloomer  v.  Millinger,     v.    Burke ,    17    WaU.,    460.      Ciisn 
1  WaU.,  861.   Distinguished.  Adams    Mitchell  v.  Haidey,  10  WalL,  647. 
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planing  machines  as  he  pleases,  so  as  to  reduce  the  profits  of 
those  which  they  own  to  their  just  value  in  an  open  and  fair 
competition. 

It  is  doubtless  upon  these  principles  that  the  act  of  1886 
draws  the  distinction  between  the  assignee  of  a  share  in  the 
monopoly,  and  the  purchase  of  one  or  more  machines,  to  be 
used  in  the  ordinary  pursuits  of  business.  And  that  distinc- 
tion is  clearly  pointed  out  and  maintained  in  the  case  of  Wil- 
son V,  Jiousseau^  before  referred  to. 

Upon  the  authority,  therefore,  of  the  cases  oiEvam  v.  Eaton^ 
and  Wihon  v.  Rousseau^  these  two  propositions  may  be  re- 
garded as  settled  by  judicial  decision :  1.  That  a  special  act 
of  Congress  in  favor  of  a  patentee,  extending  the  time  beyond 
that  originally  limited,  must  be  considered  as  ingrafted  on  the 
general  law;  and  2.  That  under  the  general  law,  in  force 
when  this  special  act  of  Congress  was  passed,  a  party  who  had 
purchased  the  right  to  use  a  planing  machine  during  the 
period  to  which  the  patent  was  first  limited,  was  entitled  to 
continue  to  use  it  during  the  extension  authorized  by  that 
law. 

Applying  these  rules  to  the  case  before  us,  the  respondents 

ust  be  entitled  to  continue  the  use  of  their  planing  r«cc<| 
machines  during  the  time  for  which  the  patent  is  ex-  ^ 
tended  by  the  special  act  of  Congress,  unless  there  is  some- 
thing in  the  language  of  the  law  requiring  a  different  con- 
struction. 

But  there  is  nothing  in  the  law  to  justify  the  distinction 
claimed  in  this  respect  on  behalf  of  the  patentee.  Its  language 
is  plain  and  unambiguous.  It  does  not  even  grant  a  new 
patent,  as  in  the  case  of  Oliver  Evans.  It  merely  extends 
the  time  of  the  monopoly  to  which  the  patentee  was  entitled 
under  the  general  law  of  1886.  It  gives  no  new  rights 
or  privileges,  to  be  superadded  to  those  he  then  enjoyed, 
except  as  to  the  time  they  should  endure.  The  patent,  such 
as  it  then  was,  is  continued  for  seven  years  longer  than  the 
period  before  limited.  And  this  is  the  whole  and  only  pro- 
vision contained  in  this  special  act.  In  order,  therefore,  to 
determine  the  rights  of  the  patentee  during  the  extended 
term,  we  are  necessarily  referred  to  the  general  law,  and  com- 
pelled to  inquire  what  they  were  before  this  special  act 
operated  upon  them,  and  continued  them.  Indeed,  the  court 
has  been  obliged  to  recur  to  the  act  of  1836,  in  every  stage  of 
this  suit,  to  guide  it  in  deciding  upon  the  rights  of  the  parties, 
and  the  mode  of  proceeding  in  which  they  are  to  be  tried. 
It  is  necessarily  referred  to  in  order  to  determine  whether 
the  patent  under  which  the  complainant  claims,  was  issued  by 
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awful  authority,  and  in  the  form  prescribed  by  law ;  it  was 
necessary  to  refer  to  it  in  the  Circuit  Court  in  order  to  de^ 
terraine  whether  the  patentee  was  entitled  to  the  patent,  as 
the  original  inventor,  that  fact  being  disputed  in  the  Circuit 
Court ;  also,  for  the  notices  to  which  he  was  entitled  in  the 
trial  of  that  question ;  and  for  the  forum  in  which  he  was  au- 
thorized to  sue  for  an  infringement  of  his  rights.  And  the 
rights  of  the  appellant  to  bring  the  case  before  the  court  for 
adjudication  is  derived  altogether  from  the  provisions  of  the 
general  law.  For  there  is  no  evidence  in  the  record  to  show 
that  the  machines  are  worth  two  thousand  dollars,  and  no 
appeal  therefore  would  lie  fi*om  the  decision  of  the  Circuit 
Court,  but  for  the  special  provision  in  relation  to  patent  cases 
in  the  act  of  1836.  And  while  it  is  admitted  that  this  special 
act  is  so  ingrafted  on  the  general  law,  as  to  entitle  the 
patentee  to  all  the  rights  and  privileges  which  the  law  has 
provided,  for  the  benent  and  protection  of  inventors,  it  can 
hardly  be  maintained  that  the  one  in  favor  of  the  purchaser 
of  a  machine  is  by  construction  to  be  excepted  from  it,  when 
there  are  no  words  in  the  special  act  to  indicate  that  such 
was  the  intention  of  Congress. 

This  construction  is  confirmed  by  the  various  special  acts 
which  have  been  passed  from  time  to  time,  in  favor  of  par- 
ticular inventors,  granting  them  new  patents  after  the  first 
*5521  ^^^  expired,  *or  extending  the  time  for  which  they  were 
J  originally  granted.  Many  of  these  acts  have  been  re- 
ferred to  in  the  argument,  some  of  which  conUiin  express  pro- 
visions, protecting  the  rights  of  the  purchaser  under  the  nrst 
term,  and  others  contain  no  provision  on  the  subject,  and 
merely  grant  a  new  patent,  or,  as  in  the  case  before  the  court, 
extend  the  duration  of  the  old  one.  And  in  several  instances 
special  laws  in  favor  of  diiFerent  inventors  have  been  passed 
within  a  short  time  of  each  other,  in  one  of  which  the  rights 
of  the  previous  purchaser  are  expressly  reserved,  and  in  the 
other  there  is  no  provision  on  the  subject.  And  the  act  of 
March  3,  1845,  authorizing  the  patent  of  William  Gale,  for 
an  improvement  in  the  manufacture  of  silver  spoons  and  forks 
to  be  extended,  was  passed  only  a  few  days  after  the  act  in 
favor  of  Woodworth,  and  Gale's  patent  is  subjected  in  express 
terms  to  the  conditions  and  restrictions  in  the  act  of  1836, 
and  consequently  protects  previous  purchasers  from  a  new 
demand. 

It  has  been  contended,  on  behalf  of  the  appellant,  that  the 
insertion  of  these  restrictions  in  one  special  law,  and  the  omis- 
sion of  them  in  another,  shows  that,  in  the  latter.  Congress 
did  not  intend  to  exempt  the  purchaser  from  the  necessity  of 
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obtaining  a  new  license  from  the  patentee.  And  that  Con- 
gress might  well  suppose  that  one  inventor  had  stronger 
claims  upon  the  public  than  another,  and  might,  on  that 
account,  give  him  larger  privileges  on  the  renewal. 

But  this  argument  only  looks  to  one  side  of  the  question, 
that  is,  to  the  interest  and  claims  of  the  inventor.  There  is 
another,  and  numerous  class  of  persons,  who  have  purchased 
patented  articles,  and  paid  for  them  the  full  price  which  the 
patentee  demanded,  and  we  are  bound  to  suppose  that  their 
iuteiests  and  their  rights  would  not  be  overlooked  or  disre- 
garded by  Congress.  And  still  less,  that  any  distinction 
would  be  drawn  between  those  who  purchased  one  description 
of  patented  machines  and  those  who  purchased  another.  For 
example,  the  act  gianting  a  new  patent  to  Blanchard,  in  1834, 
for  cutting  or  turning  irregular  forms,  saves  the  rights  of 
those  who  had  bought  under  the  original  patent.  And  we 
ought  not  to  presume,  without  plain  words  to  require  it,  that 
while  Congress  acknowledged  the  justice  of  such  claims  in 
the  case  of  Blanchard,  they  intended  to  disregard  them  in 
the  case  of  Wood  worth.  Nor  can  it  be  said  that  the  policy 
of  Congress  has  changed  in  this  respect  after  1834,  when 
Blanchard's  patent  was  renewed.  For,  as  we  have  already 
said,  the  same  protection  is  given  to  purchasers  in  the  special 
law,  authorizing  the  renewal  of  Gale's  patent,  which  was 
passed  a  few  days  after  the  law  of  which  we  are  speaking. 

The  fair  inference  from  all  of  these  special  laws  is  this,  that 
^Congress  has  constantly  recognized  the  rights  of  those  r«f:cQ 
who  purchase  for  use  a  patented  implement  or  machine ;  *- 
that  in  these  various  special  laws  the  patentee  and  purchasers 
of  different  inventions  were  intended  to  be  placed  on  the 
same  ground;  and  that  the  relative  rights  of  both  parties 
under  the  extension,  by  special  act  of  Congress,  were  in- 
tended to  be  the  same  as  they  were  when  the  extension  was 
granted  under  the  general  law  of  183.6.  It  would  seem  that 
in  some  cases  the  attention  of  the  legislature  was  more  par- 
ticularly called  to  the  subject,  and  the  rights  of  the  purchaser 
recognized  and  cautiously  guarded.  And  when  the  provision 
is  omitted,  the  just  presumption  is,  that  Congress  legislated 
on  the  principle  decided  by  this  court  in  Evan%  v.  Eaton^  and 
regarded  the  special  law  as  ingrafted  on  the  general  one,  and 
subject  to  all  of  its  restrictions  and  provisions,  except  only  as 
to  the  time  the  patent  should  endure.  Time  is  the  only  thine 
upon  which  they  legislate.  And  any  other  construction  would 
make  the  legislation  of  Congress,  on  these  various  special 
laws,  inconsistent  with  itself,  and  impute  to  it  the  intention 
of  dealing  out  a  different  measure  of  justice  io  purchasers 
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of  different  kinds  of  implements  and  machines;  protecting 
some  of  them,  and  disregarding  the  eqnal  and  just  claims  of 
others. 

And  if  such  could  be  the  interpretation  of  this  law,  the 
power  of  Congress  to  pass  it  would  be  open  to  serious  objec- 
tions. For  it  can  hardly  be  maintained  that  Congress  could 
lawfully  deprive  a  citizen  of  the  use  of  his  property  after  he 
had  purchased  the  absolute  and  unlimited  right  from  the  in- 
ventor, and  when  that  property  was  no  longer  held  under  the 
protection  and  control  of  the  General  Government,  but  under 
the  protection  of  the  State,  and  on  that  account  subject  to 
State  taxation. 

The  5th  amendment  to  the  Constitution  of  the  United 
States  declares,  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law. 

The  right  to  construct  and  use  these  planing  machines,  had 
been  purchased  and  paid  for  without  any  limitation  as  to  the 
time  for  which  they  were  to  be  used.  They  were  the  prop- 
erty of  the  respondents.  Their  only  value  consists  in  their 
use.  And  a  special  act  of  Congress,  passed  afterwards,  de- 
priving the  appellees  of  the  right  to  use  them,  certainly  could 
not  be  regarded  as  due  process  of  law. 

Congress  undoubtedly  have  power  to  promote  the  progress 
of  science  and  useful  arts,  by  securing  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to  their  respective 
writings  and  discoveries. 

But  it  does  not  follow  that  Congress  may,  from  time  to 

time,  as  often  as  they  think  proper,  authorize  an  inventor  to 

♦5541  ^^^*^^  *rights  which  he  had  granted  to  others ;  or  rein- 

J  vest  in  him  rights  of  property  which  he  hatd  before 

conveyed  for  a  valuable  and  fair  consideration. 

But  we  forbear  to  pursue  this  inquiry,  because  we  are  of 
opinion  that  this  special  act  of  Congress  does  not,  and  was 
not  intended  to  interfere  with  rights  of  property  before  ac- 
quired ;  but  that  it  leaves  them  as  they  stood  during  the  ex- 
tension under  the  general  law.  And  in  this  view  of  the  sub- 
ject, the  appellant  was  not  entitled  to  the  injunction  he  sought 
to  obtain,  and  the  Circuit  Court  wei'e  right  in  dismissing  the 
bill. 

As  the  decision  on  this  point  disposes  of  the  case,  it  is  un- 
necessary to  examine  the  other  grounds  of  defence  taken  by 
the  appellees. 

The  decree  of  the  Circuit  Court  must  be  affirmed. 

Mr.  Justice  MoLEAN  and  Mr.  Justice  NELSON  dis- 
sented. 
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Mr.  Justice  McLEAN. 

Woodworth's  patent  bears  date  the  27th  of  December, 
1828,  and  runs  for  fourteen  years.  On  the  29th  of  July, 
1830,  the  patentees  conveyed  to  Isaac  Collins  and  Barzillai 
C.  Smith  the  right  to  construct,  use,  and  vend  to  others,  the 
planing  machine  invented  within  several  States,  including 
Pennsylvania,  except  the  city  of  Philadelphia.  On  the  19th 
of  May,  1832,  Collins  and  Smith  transferred  to  James  Barnet 
the  right  to  construct  and  use,  during  the  residue  of  the  afore- 
said term  of  fourteen  years,  fifty  planing  machines,  within 
Pittsburg  and  Alleghany  county,  for  which  he  agreed  to  pay 
four  thousand  dollars.  Barnet  agreed  not  to  construct  or  run 
more  than  fifty  machines  during  the  term  aforesaid,  and  Col- 
lins and  Smith  bound  themselves  not  to  license  during  the 
term,  nor  to  construct  or  use  themselves  during  the  term,  or 
allow  others  to  do  so,  in  the  limits  of  Pittsburg  and  Alle- 
ghany county. 

On  the  27th  of  December,  1842,  the  patent  expired,  but  it 
was  renewed  and  extended  for  seven  yeara,  under  the  act  of 
1836.  This  extension  expired  in  1849  ;  but  Congress,  on  the 
26th  of  February,  1845,  passed  an  act  which  provided  that 
^^  the  said  letters-patent  be,  and  the  same  is  hereby,  extended 
for  the  term  of  seven  years,  from  and  after  the  twenty-seventh 
day  of  December,  1849." 

The  patentee,  by  deed  dated  the  14th  of  March,  1845,  and 
also  by  a  further  deed  dated  the  9th  of  July,  1845,  conveyed 
to  James  E.  Wilson  all  his  interest  as  administrator  in  the 
letters  patent  under  the  extension  by  the  act  of  Congress. 
And  Wilson,  on  the  4th  of  June,  1847,  for  the  consideration 
of  twenty-five  thousand  dollars,  gave  to  Bloomer,  the  plain- 
tiff, a  license  to  ^construct  and  use,  and  vend  to  others  r«ccc 
to  construct  and  use,  during  the  two  extensions,  "  all  ^ 
that  part  of  Pennsylvania  lying  west  of  the  Alleghany  Moun- 
tains, excepting  Alleghany  countv,  for  the  first  extension, 
which  expires  on  the  27th  day  of  December,  1849,  and  the 
States  of  Virginia,  Maryland,  Kentucky,  and  Missouri,  ex* 
cepting  certain  parts  of  each  State." 

The  defendants  continued  to  run  their  machines  during  the 
residue  of  the  fourteen  years,  for  which  the  patent  was  granted, 
and  during  the  first  extension ;  and  the  complainant  filed  his 
bill  to  enjoin  the  defendants  from  running  their  machines 
under  the  second  extension,  by  the  act  of  Congress. 

The  contract  of  the  defendants  was  entered  into  the  19th 
of  May,  1831,  and  under  it  Barnet  had  a  right  "  to  construct 
and  use  during  the  residue  of  the  aforesaid  term  of  fourteen 
years,  fifty  planing  machines,"  &c.    The  patent  expired  on 
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the  27th  of  December,  in  1842.  The  contract  of  defendants 
was  made  the  19th  of  May,  1882,  leaving  about  nine  years 
and  six  months  for  the  patent  to  run,  and  this  was  the  time 
limited  by  the  contract,  and  for  which  the  consideration  of 
four  thousand  dollars  was  paid.  This  was  not  left  to  construe* 
tion  from  the  life  of  the  patent,  but  the  contract  expressly 
declared  the  right  was  purchased  *^for  the  residue  of  the 
aforesaid  term  of  fourteen  years." 

This  term  was  enjoyed  by  the  defendants,  and  under  the 
decision  of  this  court,  in  the  case  of  Wilson  v.  Rousseau  et  al.^ 
(4  How.,  646,)  the  seven  years'  extension  under  the  act  of 
1836,  was  also  enjoyed  by  the  defendants.  This  construction 
of  the  act  of  1886,  in  my  judgment,  was  not  authorized,  and 
was  not  within  the  intention  of  the  law,  as  was  expressed  at 
the  time.  That  extension  having  expired,  another  extension 
is  claimed  under  the  act  of  Congress.  This  claim  is  set  up  to 
an  injunction  bill,  filed  by  the  complainant,  who  is  the  assignee 
of  the  patent  for  a  part  of  Pennsylvania  and  other  States. 
And  by  the  decision  of  four  of  my  brethren,  just  delivered, 
the  defendants  are  to  enjoy  this  extension,  making  fourteen 
years  beyond  their  control.  This  would  seem  to  imply,  that, 
under  the  act  of  1836,  and  under  the  act  of  1845,  the  assignees 
were  the  favored  objects  of  Congress.  But  this  is  not  the 
case.  The  patentee  who  made  the  invention,  and  through 
whose  ingenuity,  labor,  and  expense,  a  great  benefit  has  been 
conferred  on  the  public,  in  justice,  is  entitled  to  remuneration, 
and  that  only  was  the  ground  of  extension,  whether  under 
the  law  of  1836,  or  the  special  act  of  1845. 

This,  as  well  as  the  former  decision,  was  influenced  by  the 
consideration  that  the  owners  of  the  machines  are,  in  equity, 
entitled  to  run  them  so  long  as  the  exclusive  right  of  the 
*S^61  P^^^^  *shall  be  continued.  It  is  said  that  the  ma- 
-■  chines  are  property,  and  that  no  act  of  Congress  should 
deprive  the  owners  of  the  use  of  their  property.  But  in  this 
view,  the  property  of  the  patentee  seems  not  to  be  taken  into 
the  account.  He  is  the  meritorious  claimant  for  protection. 
The  assignee  for  a  specific  time,  rests  upon  his  contract.  He 
has  conferred  no  benefit  on  society.  His  investment  was 
made  with  an  exclusive  reference  to  his  own  advantage.  He 
has  no  more  claims  upon  the  public  sympathy  than  he  who 
rents  a  mill,  a  farm,  or  engages  in  a  business,  open  to  all  who 
expect  a  profit  by  it. 

But  the  hardship  is  supposed  to  exist,  in  the  fact  that,  to 

use  the  right,  a  planing  machine  must  be  constructed  at  an 

expense  of  some  tour  or  five  hundred  dollars,  and  this  will  be 

lost  to  the  occupier,  if  by  an  extension  he  shall  not  be  per- 
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mitted  to  run  his  machine.  The  answer  is,  when  he  entered 
into  the  contract  he  knew,  or  is  presumed  to  have  known, 
that  the  patent  might  be  extended  under  the  law  of  1836  or 
by  special  act,  and  if  he  desired  an  interest  under  the  renewed 
patent,  he  should  have  provided  for  it  in  his  contract.  Hav- 
ing failed  to  do  this,  it  would  seem  to  be  unjust  that,  under 
a  contract  to  run  a  machine  for  less  than  ten  years,  he  should 
be  entitled  to  run  it  sixteen  years.  The  consideration*  paid 
was  limited  to  the  term  specified  in  the  contract.  But,  it  is 
answered,  that  the  assignee  expected  to  run  his  machine  after 
the  termination  of  the  contract  on  which  the  exclusive  right 
would  end  and  become  vested  in  the  public. 

Let  us  examine  this  plea,  and  it  will  be  found  that  a  great 
fallacy  prevails  on  this  subject.  A  right  that  is  common,  is  no 
more  valuable  to  one  person  than  another,  as  all  may  use  it. 
The  injury,  then,  consists,  so  far  as  the  licensee  is  concerned, 
in  the  reduction  of  the  value  of  his  machine,  by  the  extension 
of  the  exclusive  right  in  the  patentee,  to  the  exclusion  of  the 
assignee.  It  is  true  this  deprives  him  of  the  monopoly  which 
his*  contract  secured  him.  But  he  has  enjoyed  this  to  the 
extent  of  his  contract,  and  for  which  he  has  paid  the  stipu- 
lated consideration.  Now  his  only  equitable  plea  to  run  his 
machine  during  the  renewed  patent,  arises  alone  from  the 
supposed  difference  in  the  value  of  his  machine,  under  the 
renewal,  without  a  license,  and  where  the  right  becomes 
vested  in  the  public. 

If  there  had  been  no  renewal,  the  licensee  might  run  his 
machine,  and  any  other  pei'son  might  run  one.  It  is  a  fact 
known  to  every  observing  individual,  when  a  new  business  is 
set  up,  as  a  planing  machine,  supposed  to  be  very  profitable 
generally,  a  competition  is  excited,  which  reduces  the  profit 
below  a  reasonable  compensation  for  the  labor  and  expense 
of  the  business.  If  the  monopoly  continued,  as  enjoyed  under 
the  contract,  the  consideration  paid  for  the  monopoly  would 
be  added  *to  the  profits,  which  would  make  them  large.  r*cc7 
But  when  the  monopoly  ceases,  the  profits,  if  not  de-  ^ 
stroyed,  are  reduced  bv  competition,  at  least  as  low,  if  not 
below  the  ordinary  pront  of  capital  employed  in  other  invest- 
ments. 

If  the  business  of  the  county  or  city  required  the  number 
of  planing  machines  in  operation,  the  licensee  could  sell  his 
machine  at  a  reasonable  reduction  for  the  time  it  had  run. 
The  machines  of  the  defendant  had  run,  probably,  from 
twelve  to  fifteen  years.  A  considerable  reduction  would  be 
expected  by  the  purchaser,  as  a  machine  could  not  be  ex- 
pected to  last  more  than  twenty  years.    But  suppose  it  can 
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be  used  thirty,  then  one  half  of  the  value  must  be  deducted 
for  the  wear  of  the  machine  fifteen  years,  which  would  re- 
duce it  to  some  two  hundred  and  fifty  or  three  hundred  dol- 
lars. 

But  suppose  the  exclusive  right  should  be  continued  in 
the  patentee,  by  an  extension  of  it  seven  j-ears.  Then,  if 
the  machines  were  not  more  numerous  than  the  public  re- 
quired, they  would  be  wanted  by  their  owners,  or  by  others 
disposed  to  engage  in  the  business.  And  I  hazard  nothing 
in  saying,  that,  after  deducting  the  compensation  from  the 
profits,  paid  for  the  exclusive  right,  they  would  be  larger 
than  could  be  hoped  for,  where  the  right  was  common. 
Under  such  circumstances,  I  can  entertain  no  doubt,  that  a 
machine  would  sell  for  more  money,  under  the  extension  of 
the  patent,  than  where  the  right  goes  to  the  public. 

The  idea  that  to  refuse  the  use  of  a  machine  under  the 
extension  of  a  patent;  is  an  unjust  interference  with  prop- 
erty, I  think,  is  unfounded.  There  is  no  interference  with 
the  property  in  the  machine.  The  owner  may  sell  it  to  any 
one  who  has  a  license  to  use  it.  It  is  not  the  property  in  the 
machine  that  is  complained  of,  but  because  the  right  to  run 
it  longer  than  the  contract  provided  for,  is  not  given.  The 
licensee  has  used  the  franchise,  as  long  as  he  purchased  and 
paid  for  it ;  and  can  he  in  justice  claim  more  than  his  con- 
tract. The  extension  of  the  right  to  use,  while  the  extended 
patent  continues,  does  a  wrong  to  the  patentee,  by  taking 
his  property!  without  compensation,  and  giving  it  to  the 
licensee.  The  franchise  is  property,  and  it  can  no  more  be 
transferred  to  another,  without  compensation  or  contract, 
than  any  other  property.  It  would  seem  that  this  descrip- 
tion of  property  is  not  governed  by  contract.  That  a  con- 
tract to  use  the  franchise  ten  years,  does  not  mean  what  is 
expressed,  but  may  mean  a  right  for  twenty  years,  or  any 
other  term  to  which  the  patent  may  be  extended. 

Every  man  who  has  sense  enough  to  make  a  contract,  takes 
into  his  estimate  the  contingency  of  a  loss,  to  some  extent,  in 
going  out  of  the  business.  He  fixes  his  own  time  for  the 
#cco-|  *contract,  and  if  he  wishes  to  provide  for  the  contin- 
J  gency  arising  from  the  renewal  of  a  patent,  he  can 
embrace  it  in  his  contract  for  a  stipulated  compensation. 

It  may  be  true,  that,  unless  the  contrary  appear,  when  the 
patentee  sells  a  planing  machine,  a  right  to  use  it  may  be  ap- 
plied. But  the  right  to  construct  and  the  right  to  use,  are 
distinct.  Some  purchase  of  the  patentee  the  right  to  con- 
struct the  machine,  others  to  use  it.  This  planing  machine 
cannot  be  compared  to  a  plough,  or  any  other  article  which 
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may  be  considered  the  product  of  the  patent.  The  machine 
^is  the  instrument  through  which  the  plank  is  planed.  The 
plank  is  the  product,  and  may  be  sold  in  the  market  as  other 
property.  But  the  planing  machine  cannot  be  used,  without 
a  license.  The  law  protects  the  franchise,  by  prohibiting  the 
use  of  the  machine  without  a  license.  When  Barnet  pur- 
chased the  franchise  for  the  fifty  machines,  he  did  not  ouy 
the  machines  for  a  term  as  long  as  the  machines  could  run, 
but  for  nine  years  and  six  months.  The  contract,  neither 
expressly  or  impliedly,  extended  beyond  that  term. 

In  this  view,  I  think  that  I  am  not  mistaken,  and  if  I  am 
not,  the  license  is  not  injured  a  dollar  by  the  termination  of 
his  right  to  run  his  machine,  as  fixed  in  his  contract.  But, 
on  whom  is  the  injury  inflicted  by  extending  the  contract  of 
the  licensee  with  the  patentee,  and  that  without  compensa- 
tion ?  In  the  present  case,  the  patentee  has  been  injured,  by 
the  use  of  the  fifty  machines,  at  least  four  thousand  dollars, 
the  amount  agreed  to  be  paid  for  the  right  to  run  them  less 
than  ten  years.  And  must  not  the  property  of  the  patentee 
be  taken  into  the  account,  as  well  as  the  imagined  rights  of 
the  licensee  ? 

The  patentee  is  justly  considered  -a  public  benefactor.  He 
has  conferred  a  great  benefit  upon  the  world ;  and  he  is  enti- 
tled, under  our  laws,  to  at  least  a  compensation  for  his  ex- 
pense, ingenuity,  and  labor. 

That  the  patentee  is  the  only  one  whose  interests  are  re- 
garded, as  the  ground  of  extending  the  patent  in  the  act  of 
1836,  is  clear.  Now,  suppose  the  patentee  has  assigned  the 
whole  of  the  patent,  without  receiving  such  a  compensation 
as  the  law  authorizes ;  there  can  be  no  doubt  he  is  entitled, 
on  that  ground,  to  a  renewal  of  the  patent ;  and  yet,  under 
the  decision  now  given,  his  assignees  would  receive  all  the 
benefits  of  the  renewal.  Should  not  this  fact  cause  doubts 
whether  the  rule  of  construction  of  the  statute  can  be  a 
sound  one,  which  defeats  its  avowed  object  ?  If  this  be  the 
consequence  of  the  assignment  of  the  entire  interest  by  the 
patentee,  any  partial  assignment  must  produce  the  same  re- 
sult, though  to  a  more  limited  extent.  A  principle  which 
will  not  bear  this  test  is  not  sound. 

*The  act  of  1845,  extending  this  patent,  annexed  r«ggQ 
no  conditions.  The  exclusive  right  was  extended  to  ^ 
the  administrator  of  Woodworth  for  seven  years,  from  the 
27th  of  December,  1849.  But  the  decision  now  given,  in 
effect  declares  this  exclusive  right  is  not  given.  Indeed  the 
object  of  Congress  must  be  defeated  if  the  machines,  in  opera- 
tion at  the  time  of  the  passage  of  the  act,  are  to  be  continued 
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without  oompensation.  It  is  presumed  there  are  few  places 
where  planing  machines  were  not  constructed  before  1849, 
the  time  the  renewal  took  effect,  if  the  public  required  them. 
On  this  supposition,  the  extension  of  the  patent  can  be  of 
little  or  no  benefit  to  the  heirs  of  the  patentee.  Congress 
could  have  granted  the  act  only  upon  the  ground  to  remuner- 
ate the  heirs  of  the  inventor. 

There  seems  to  be  a  ^reat  mistake  as  to  the  profits  of  this 
patent.  It  was  a  valuable  patent,  but,  as  in  all  other  cases, 
its  value  excited  the  rapacity  of  men  who  seek  to  enrich  them- 
selves by  taking  the  property  of  others.  The  records  of  the 
courts  show,  that  piracies  were  committed  on  this  patent  in 
every  part  of  the  country ;  and  that  to  sustain  it,  much  ex- 
penditure and  labor  have  been  required.  It  is  stated  that 
the  sum  of  near  two  hundred  thousand  dollars  has  been  thus 
expended  to  establish  this  patent.  Congress  have  extended 
many  patents;  in  some  instances  conditions  have  been  im- 
posed, in  others,  the  franchise  has  been  extended  uncondition- 
ally. Now,  where  the  patent  is  extended  by  act  of  Congress, 
without  conditions,  I  am  unable  to  perceive  how  the  court 
can  impose  conditions.  Such  an  act  would  be  legislation,  and 
not  construction. 

By  the  act  of  the  15th  February,  1847,  the  patent  of 
Thomas  Blanchard,  for  cutting  irregular  forms  out  of  wood, 
brass,  or  iron,  was  extended  for  fourteen  years,  from  the  20th 
of  January,  1848 :  "  Provided  that  such  extension  shall  enure 
to  the  use  and  benefit  of  the  said  Thomas  Blanchard,  his  ex- 
ecutors and  administrators  and  to  no  other  persons  whom- 
soever, except  that  a  bond  fide  assignee  of  the  invention,  by 
virtue  of  an  assignment  from  the  patentee  heretofore  made, 
shall  have  the  benefit  of  this  act,  upon  just,  reasonable,  and 
equitable  terms,  according  to  his  interest  therein.  And  if 
the  said  Thomas  Blanchard,  his  executors  or  administititors, 
cannot  agree  with  such  assignee,  the  terms  shall  be  ascer- 
tained and  determined  by  the  Circuit  Court  of  the  United 
States  for  the  district  in  which  such  assignee  resides,  to  be 
decreed  upon  a  bill  to  be  filed  by  such  assignee  for  that  pur- 
pose. And  provided  further,  that  no  assignee  shall  have  the 
benefit  of  this  act  unless  he  shall,  within  ninetj^  days  from 
its  passage,  agree  with  the  said  Thomas  Blanchard  as  to 
the  consideration  upon  which  he  is  to  have  it,  or  file  his 
bill,"  &c. 

♦5601       *Every  one  must  perceive  the  justice  and  propriety 

-■  of  this  act ;  under  the  decision  now  given,  the  assignee 

of  Blanchard  would  have  had  the  benefit  of  the  extension 

without  paying  for  it.     This  act,  extending  Blanchard's  par 
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tent,  was  passed  two  year*  after  the  decision  of  this  court  in 
Wilion  v.  BousieoMy  whicK  under  the  act  of  18S6,  gave  the 
benefit  of  the  extension  to  the  assignee.  This  must  have 
been  known  to  CoDgresB^  and  yet  tkej  deemed  a  special  pro- 
vision in  behalf  of  the  assignee  necessary.  This  act,  and  sev- 
eral others  of  a  similar  character,  cannot  fail  to  convince 
every  one  that  Congi'ess  did  not  suppose  that  the  courts  have 
power  to  annex  a  condition  to  a  legislative  grant. 

In  the  case  of  Svans  v.  Jordan  and  Morehead,  (9  Cranch, 
199,)  this  court  held,  that  the  act  of  January,  1808,  for  the 
relief  of  Oliver  Evans,  does  not  authorize  those  who  erected 
their  machinery  between  the  expiration  of  their  old  patents 
and  the  issuing  of  the  new  one,  to  use  it  after  the  issuing  of 
the  latter. 

The  above  act  extended  the  patent  fourteen  years,  ^*  pro- 
vided that  no  person  who  may  have  heretofore  paid  the  said 
Oliver  Evans  for  license  to  use  the  said  improvements,  shall 
be  obliged  to  renew  said  license  or  be  subject  to  damages  for 
not  renewing  the  same ;  and  provided  also,  that  no  person 
who  shall  have  used  the  said  improvements,  or  have  erected 
the  same  for  use,  before  the  issuing  of  the  said  patent,  shall 
be  liable  to  damages  therefor.^ 

This  was  a  much  stronger  case  for  equitable  considerations 
than  the  one  before  us.  Evan's  patent  bad  expired.  His 
improvements  were  free  to  the  public,  and  they  were  adopted 
by  the  defendants  before  he  made  application  to  Congress  for 
a  renewal  of  his  patent.  I  will  cite  the  reasoning  of  the  Su- 
preme Court  on  that  case.  '*  The  language,"  they  say,  "  of 
this  last  proviso  is  so  precise,  and  so  entirely  free  from  all 
ambiguity,  that  it  is  difficult  for  any  course  of  reasoning  to 
shed  light  upon  its  meaning.  It  protects  against  any  claim 
for  damages  which  Evans  might  make,  those  who  have  used 
his  improvements,  or  who  may  have  erected  them  for  use, 
prior  to  the  issuing  of  his  patent  under  this  law.  The  pro- 
tection is  limited  to  acts  done  prior  to  another  act  thereafter 
to  be  performed,  to  wit,  the  issuing  of  the  patent.  To  extend 
it,  by  construction,  to  acts  which  might  be  done  subsequent 
to  the  issuing  of  the  patent,  would  be  to  make,  not  to  inter- 
pret, the  law."  "  The  injustice  of  denying  to  the  defendants 
the  use  of  machinery  which  they  had  erected  after  the  expir- 
ation of  Evans's  first  patent,  and  prior  to  the  passage  of  this 
law,  has  been  strongly  urged  as  a  reason  why  the  words  of 
this  proviso  should  be  so  construed  as  to  have  a  prospec-  r»c/*i 
tive  operation.  But  it  should  be  recollected  that  *the  ^ 
right  of  the  plaintiff  to  recover  damages  for  using  his  im- 
provement after  the  issuing  of  his  patent,  under  this  law, 
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although  it  had  been  erected  prior  thereto,  arises  not  under 
this  law,  but  under  the  general  law  of  the  21st  of  February, 
1793.  The  provisos  in  this  law  profess  to  protect,  against 
the  operation  of  the  general  law,  three  classes  of  persons — 
those  who  had  paid  Evans  for  a  license  prior  to  the  passage 
of  the  law  ;  those  who  may  have  used  his  improvements ;  and 
those  who  may  have  erected  them  for  use  before  the  issuing 
of  the  patent." 

And  the  court  say,  '^  The  legislature  might  have  proceeded 
still  further,  by  providing  a  shield  for  persons  standing  in  the 
situation  of  these  defendants.  It  is  believed  that  the  reason- 
ableness of  such  a  provision  could  have  been  questioned  by 
no  one.  But  the  legislature  have  not  thought  proper  to  ex- 
tend the  protection  of  these  provisos  beyond  the  issuing  of 
the  patent  under  that  law ;  and  this  court  would  transgress 
the  limits  of  the  judicial  power  by  an  attempt  to  supply,  by 
construction,  this  supposed  omission  of  the  legislature.  The 
argument  founded  upon  the  hardship  of  this  and  similar  cases, 
would  be  entitled  to  great  weight  if  the  words  of  this  proviso 
were  obscure  and  open  to  construction.  But  considerations 
of  this  nature  can  never  sanction  a  construction  at  variance 
with  the  manifest  meaning  of  the  legislature,  expressed  in 
plain  and  an  unambiguous  language." 

The  above  views  do  not  conflict  with  the  opinion  of  the 
court  in  Evans  v.  Eaton^  3  Wheat.,  454.  In  that  case  the 
court  say,  ^^Some  doubts  have  been  entertained  respecting 
the  jurisdiction  of  the  courts  of  the  United  States,  as  both 
the  plaintiff  and  defendants  are  citizens  of  the  same  State. 
The  fifth  section  of  the  act  to  promote  the  progress  of  useful 
arts,  which  gives  to  every  patentee  a  right  to  sue  in  a  Circuit 
Court  of  the  United  States,  in  case  his  rights  be  violated,  is 
repealed  by  the  third  section  of  the  act  of  1800,  which  gives 
the  action  in  the  Circuit  Court  of  the  United  States  where  a 
patent  is  granted, '  pursuant '  to  that  act,  or  to  the  act  for  the 
promotion  of  useful  arts.  This  patent,  it  has  been  said,  is 
granted,  not  in  pursuance  of  either  of  those  acts,  but  in  pur- 
suance of  the  act '  for  the  relief  of  Oliver  Evans.'  But  this 
court  is  of  opinion,  that  the  act  for  the  relief  of  Oliver  Evans, 
is  ingrafted  on  the  general  act  for  the  promotion  of  useful 
arts,  and  that  the  patent  is  issued  in  pursuance  of  both.  The 
jurisdiction  of  the  court  is  therefore  sustained." 

There  can  be  no  question  that  the  special  law  extending 
the  grant,  as  to  its  validity,  is  subject  to  the  general  patent 
law.  The  right  was  intended  to  be  exclusive,  if  it  be  estab- 
lished that  Evans  was  the  original  inventor  of  the  improve- 
ments claimed,  and  such  improvements  were  stated  with  the 
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necessary  precision.  *And  also  that  it  came  under  the  r»c/*o 
class  of  cases  on  which  suit  could  be  brought  in  the  *■ 
courts  of  the  United  States,  without  regard  to  the  citizenship 
of  the  parties.  But  it  could  not  have  been  intended  to  apply 
to  any  contract  subsequent  to  the  patent,  and  it  could  only 
be  held  to  embrace  those  general  provisions  of  the  patent  law 
which  relate  to  the  validity  of  the  patent.  Under  the  act  of 
Congi'ess,  a  specification  was  necessarily  filed,  and  it  seems 
to  be  the  practice  to  issue  a  patent  under  the  act.  This,  it 
appears  to  me,  is  unnecessary,  as  the  grant  in  the  act  is  suffi- 
cient. But  the  schedule  is  necessary  to  show  the  nature  and 
extent  of  the  claim,  and  these  must  be  sustained  on  those 
principles  which  apply  to  patents  generally. 

To  give  any  other  construction  to  the  above  remarks  of  the 
court,  would  be  in  direct  contradiction  to  the  language  used, 
and  the  principle  decided,  in  the  case  above  cited  from  Cranch. 
In  fact,  the  remark  that  the  relief  of  Evans  was  ingrafted  on 
the  general  law,  was  made  in  reference  to  the  jurisdiction  of 
the  court,  and  cannot  be  extended  beyond  that  and  other 
questions,  in  relation  to  the  validity  of  the  patent. 

This  argument  of  the  court,  in  Evans  v.  Jordan^  applies 
with  all  its  force  and  authority  to  the  case  before  us ;  and  I 
need  only  say  it  was  the  language  of  Marshall,  of  Story,  of 
Washington,  and  of  the  other  Judges  of  the  court,  except 
Judge  Todd,  who  appears  to  have  been  absent.  I  can  add 
nothing  to  the  weight  of  the  argument ;  but  I  will  proceed 
to  name  the  Judges  of  this  court  who  have  given  opinions 
opposed  to  the  decision  of  this  case  by  four  of  my  brethren. 

Mr.  Justice  Wayne  being  sick,  did  not  sit  in  the  case.  In 
Wilson  V.  Bousseau^  he  held  that,  under  the  act  of  1836,  the 
licensee  had  no  right  to  run  his  machine  under  the  extended 
patent. 

Mr.  Justice  Curtis  having,  as  counsel,  given  an  opinion 
opposed  to  the  right  of  the  defendants,  did  not  sit  in  the  case. 
Mr.  Justice  Thompson  and  Mr.  Justice  Story  had  both  given 
opinions  against  the  right  of  the  assignee,  unless  under  a 
special  assignment.  This  was  the  opinion  of  Mr.  Justice 
Woodbury,  as  expressed  in  the  case  of  Wilson  v.  Bovsseau. 
Mr.  Justice  McKinley  gave  an  opinion  against  the  right  of 
the  assignee  under  the  act  of  1846,  extending  Woodworth's 
patent.  The  same  decision  has  been  frequently  given,  by  the 
Justices  of  this  bench,  in  the  second  and  seventh  circuits. 

Sustained  by  the  authority  of  seven  Justices  of  this  court, 
and  by  an  argument  of  the  Supreme  Court,  above  cited, 
which,  I  think,  is  unanswerable,  I  shall  deem  it  to  be  my 
duty  to  bring  the  same  question  now  decided,  when  it  shall 
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arise  in  my  circuit,  for  the  consideration  and  decision  of  a 
full  bench. 

*563]  *ORl>BR. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed,  by  this  court,  that  the  decree  of  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed, 
with  costs. 


Lessee  op  Irwin  H.  Doolittlb  and  Others,  Plain- 
tiffs, V.  Levi  Bryan  and  Others,  Defendants. 

A  sale  of  land  by  a  marshal  on  a  venditioni  exponas,  after  he  is  removed  from 
ofllce,  and  a  new  marshal  appointed  and  qualified,  is  not  void. 

Such  sale  being  returned  to  the  court  and  confirmed  by  it,  on  motion,  and  a 
deed  ordered  to  be  made  to  the  purchaser  at  the  sale,  by  the  new  marshal, 
such  sale  being  made,  is  valid  .^ 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio,  ou  a  certificate  of  division  in 
opinion  between  the  Judges  thereof. 

The  following  was  the  entire  record  in  the  case : 

The  United  States  of  America, 

District  of  Ohio^  ss. 

At  a  Circuit  Court  of  the  United  States,  for  the  District 
of  Ohio,  begun  and  held  at  the  city  of  Colunibus,  in  said 
district,  on  the  third  Tuesday  in  the  month  of  October,  iu 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
one,  and  of  the  independence  of  the  United  States  of  Amer- 
ica the  76th,  before  the  Honorable  John  McLean  and  the 
Honorable  Humphrey  H.  Leavitt,  Judges  of  said  court; 
among  other  proceedings  had,  were  the  following,  to  wit : 

The  lessee  of  Irwin  B.  Doolittlb  et  al.  \ 

V.  >  In  ejectment. 

Levi  Bryan  et  al.  ) 

In  this  case,  the  lessors  of  the  plaintiff,  being  citizens  of 
Illinois,  brought  their  action  of  ejectment  to  recover  posses- 
sion of  one  thousand  acres  of  land  in  the  State  of  Ohio ;  the 
declaration  being  duly  served  on  the  tenants  in  possession, 

'  Compare  Bowerbank  v.  Morris,  Wall.  C.  C,  119^« 
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tiiey  appeared  and  entered  into  the  consent  rule,  and  filed 
the  general  issue.  On  the  trial,  two  points  arose,  on  which 
the  opinions  of  the  Judges  were  opposed,  to  wit : 

*!•  Whether  a  sale  ox  laiid  by  a  marshal,  on  a  venr  r»c^4 
ditiani  exponas^  after  he  is  removed  from  office,  and  a  l- 
new  marshal  appointed  and  qualified,  is  void? 

2.  Whether  such  sale,  beiug  returned  to  the  court,  and 
confirmed  by  it  on  motion,  and  a  deed  ordered  to  be  made  to 
the  purchaser,  at  the  sale,  by  the  new  marshal,  such  sale 
being  made,  is  valid  ? 

And  the  counsel  for  the  lessors  of  the  plaintiff  moved  the 
court  to  certify  the  above  points,  for  decision,  to  the  Supreme 
Court,  under  the  statute* 

The  practice  to  confirm  the  marshars  sale,  is  under  the 
fifteenth  section  of  the  State  statute  '*  regulating  judgments 
and  executions,"  and  is  as  follows : 

^^  That  if  the  court  to  which  any  writ  of  execution  shall 
be  returned  by  the  officer,  for  the  satisfaction  of  which  any 
lands  or  tenements  may  have  been  sold,  shall,  after  having 
carefully  examined  the  proceedings  of  such  officer,  be  satis- 
fied that  the  sale  has,  in  all  respects,  been  made  in  conformity 
to  the  provisions  of  this  act,  they  shall  direct  their  clerk  to 
make  an  entry  thereof  on  the  journal,  that  the  court  are  sat- 
isfied with  the  legality  of  such  sale,  and  an  order  that  the 
said  officer  make  to  the  purchaser  a  deed  for  such  lands  and 
tenements." 

October  27, 1851. 

From  the  arguments  of  counsel,  the  following  appeared  to 
be  the  dates  of  the  several  transactions. 

On  the  19th  of  February,  1829,  a  venditioni  exponas  came 
to  the  hands  of  William  Dougherty,  then  the  marshal  of 
Ohio.    The  writ  was  returnable  to  the  July  term,  1829. 

On  the  20th  of  April,  1829,  Dougherty  was  removed  from 
o£Sce. 

On  the  11th  of  May,  1829,  John  Patterson  was  qualified 
as  marshal. 

On  the  10th  of  July,  1829,  Dougherty  sold  the  land  in 
question. 

At  the  July  term,  1829,  the  writ  of  venditioni  exponas  was 
returned,  by  which  it  appeared  that  the  land  was  sold  to 
Levi  Bryan,  one  of  the  defendants.  The  sale  was  confirmed 
by  the  court,  and  Patterson,  the  then  marshal,  ordered  to 
convey  the  land  to  Bryan,  the  purchaser. 

The  counsel  upon  both  sides  agreed  that  the  plaintiflPs  in 
ejectment  could  not  recover  unless  this  was  a  void  sale. 
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It  was  argaed  by  Mr.  Stanberry^  for  the  plaintifiEs,  and  Mr. 
Cormn^  for  the  defendant. 

*^^'\      *^'  *^^^^^^®  6RIER  delivered  the  opinion  of  the 
J  court. 
On  the  trial  of  this  case  in  the  Circuit  Court,  two  points 
arose,  in  which  the  Judges  were  divided  in   opinion,  and 
which  have  been  accordingly  certified  to  this  court. 

1.  Whether  a  sale  of  Xand  by  a  marshal,  on  a  venditioni 
exponas^  after  he  is  removed  from  office,  and  a  new  marshal 
is  appointed,  is  void? 

2.  Whether  such  sale,  being  returned  to  the  court  and 
confirmed  by  it,  on  motion,  and  a  deed  ordered  to  be  made 
to  the  purchaser  at  the  sale,  by  the  new  marshal,  such  sale 
being  made,  is  valid  ? 

If  the  first  of  these  questions  be  answered  in  the  negative, 
the  second  will  be  answered  affirmatively,  as  an  undisputed 
consequence. 

Whether  a  sale,  made  by  a  marshal  after  he  is  removed 
from  office,  on  a  writ  of  venditioni  exponas^  is  void,  will  de- 
pend on  the  construction  of  the  third  section  of  the  act  of 
May  7, 1800,  ch.  46,  and  whether  it  is  a  repeal  of  the  provi- 
sions on  this  subject,  contained  in  the  twenty-eighth  section 
of  the  Judiciary  Act  of  1789,  ch.  20. 

So  much  of  the  latter  act  as  is  material  to  our  inquiry,  is 
as  follows :  "  Every  marshal  or  his  deputy,  when  removed 
from  office,  or  when  the  term  for  which  the  marshal  is  ap- 
pointed shall  expire,  shall  have  power,  notwithstanding,  to 
execute  all  such  precepts  as  may  be  in  their  hands  respect- 
ively at  the  time  of  such  removal  or  expiration  of  office,"  &c. 

The  third  section  of  the  act  of  1800  enacts :  "  That  when- 
ever a  marshal  shall  sell  any  lands,  tenements,  or  heredita- 
ments, by  virtue  of  process  from  a  court  of  the  United  States, 
and  shall  die  or  be  removed  from  office,  or  the  term  of  his 
commission  expire,  before  a  deed  shall  be  executed  for  the 
same  by  him  to  the  purchaser ;  in  every  such  case  the  pur- 
chaser or  plaintiff,  at  whose  suit  the  sale  was  made,  may  apply 
to  the  court  from  which  the  process  issued,  and  set  forth  the 
case,  assigning  the  reason  why  the  title  was  not  perfected  by 
the  marshal  who  sold  the  same ;  and  thereupon  the  court  may 
order  the  marshal,  for  the  time  being,  to  perfect  the  title,  and 
execute  a  deed  to  the  purchaser,  he  paying  the  purchase- 
money  and  costs  remaining  unpaid.  And  where  a  marshal 
shall  take  in  execution  any  lands,  &c.,  and  shall  die  or  be  re- 
moved from  office,  or  the  term  of  his  commission  expire  before 
a  sale  or  other  final  disposition  made  of  the  same,  in  every 
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case  the  like  process  shall  issue  to  the  succeeding  marshal, 
and  the  same  proceedings  shall  be  had,  as  if  such  former 
marshal  had  not  died  or  been  removed,  or  the  term  of  his 
commission  had  not  expired.  And  the  provisions  in  this 
section  contained,  shall  be  and  they  are  hereby  extended 
*to  all  the  cases  respectively  which  may  have  happened  r»cgg 
before  the  passing  of  this  act."  ^  '• 

There  is  no  express  repeal  of  the  act  of  1789  to  be  found  in 
this  act  of  1800.  Nor  does  it  contain  any  negative  terms 
which  are  necessarily  contrary  to  the  previous  affirmative  act. 
A  latter  act  is  never  construed  to  repeal  a  prior  act  unless 
there  be  a  contrariety  or  repugnancy  in  them,  or  at  least 
some  notice  taken  of  the  former  act  so  as  to  indicate  an  in- 
tention to  repeal  it.  The  law  does  not  favor  a  repeal  by 
implication  unless  the  repugnance  be  quite  plain ;  hence  it 
has  been  decided  that,  although  ^wo  acts  of  parliament  be 
seemingly  repugnant,  yet  if  there  be  no  clause  of  non  obstante 
in  the  latter  they  shall,  if  possible,  have  such  construction 
that  the  latter  may  not  be  a  repeal  of  the  former  by  implica^ 
tion  ;  Dwarris  on  Stat.,  674,  and  cases  cited. 

The  purview  of  the  clause  of  the  act  of  1789,  now  in  ques- 
tion, is  to  define  the  powers  of  a  marahal  having  process  in 
his  hands  at  the  time  he  is  removed  or  his  office  expires ;  it 
authorizes  him  to  execute  process  previously  directed  to  him. 
The  act  of  1800  is  evidently  intended  to  confer  rights  on  the 

fiarties  to  have  the  same  acts  performed  by  the  new  marshal, 
t  gives  cumulative  rights  and  powers,  for  the  benefit  of 
suitors. 

That  such  is  its  purview  and  policy,  is  evident  from  its 
language — "  the  purchaser  or  the  plaintiff,"  it  is  said,  "  may 
apply,  and  the  court  may  order  the  new  marshal  for  the  time 
being  "  ;  and  although  "may  "  is  changed  into  "shall,"  in  the 
latter  clause  of  the  section,  it  is  not  necessarily  inconsistent 
with,  nor  repugnant  to  the  power  conferred  on  the  marshal 
to  execute  precepts  in  his  hands,  by  the  act  of  1787.  The 
latter  act  does  not  set  aside  or  make  void  process  or  precepts 
in  the  hands  of  the  outgoing  marshal,  or  require  him  to  hand 
them  over  to  the  new  officer.  It  authorizes  "  like  process  " 
to  issue  to  him  ;  and  the  word  "  shall  "  is  used  because  it  is 
the  most  proper  in  conferring  a  power  on  the  officer,  and  is 
not  incompatible  with  the  choice  given  to  the  plaintiff  in  the 
first  clause  of  the  section.  The  laws  of  the  several  States 
affecting  liens  on  land,  and  the  process  by  which  they  may 
be  sold  for  the  satisfaction  of  judgments,  differ  very  widely. 
In  some,  by  attachment  a  lien  is  createcT  at  the  institution  of 
the  suit.    In  others,  the  judgment  becomes  a  lien  at  the  time 
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of  itB  rendition ;  while  in  otlierB,  the  execution  and  levj  first 
give  a  lien«  In  some,  lands  are  sold  on  a  fi.  fa.^  while  in 
others  it  can  be  sold  only  on  a  venditioni  exponas.  Under 
the  act  of  1789,  a  doubt  might  have  been  entertained  whether 
land  attached  should  be  aold  by  the  officer  who  had  origi- 
nally attached  it,  and  whether,  if  process  issued  to  a  new 
officer,  it  might  not  be  a  relinquishment  of  the  lien  of  the 
*5671  ^^^S^'^^  ^attachment,  as  by  fiction  of  law  the  land,  like 
-'  personal  property  attachea,  might  be  considered  in  the 
custody  of  the  officer  who  attached  it.    Amin,  an  officer, 

going  out  of  office,  may  have  an  execution  in  his  hands  which 
as  created  a  lien ;  if  the  act  were  construed  so  as  imperar 
tively  to  require  a  new  or  *^  like  process  "  to  issue  to  the  new 
officer,  the  Uen,  and  with  it  the  debt,  might  be  lost.  In  other 
cases,  on  the  contrary,  a  marshal  may  be,  and  often  is,  re- 
moved from  office,  because  money,  which  once  gets  into  his 
hands,  cannot  be  got  out  again,  and  a  plaintiff  may  much  pre- 
fer to  relinquish  his  execution  and  take  a  new  one.  Doubts, 
also,  may  have  arisen  whether  a  venditioni  exponcM  could 
legally  issue  to  the  new  marshal,  where  the  former  one  had 
levied  on  the  land  and  had  it  condemned.  All  these  difficul- 
ties are  obviated  by  the  act  of  1800,  not  by  repealing  the 
general  powers  given  by  the  act  of  1789,  but  by  conferring 
certain  powers  on  the  new  officer,  where  it  is  found  expedient 
or  necessary  that  he  should  exercise  them. 

It  is  an  argument  entitled  to  great  weight  in  the  construo- 
tion  of  these  statutes, — ^that  different  constructions  have  been 

fiven  them  in  different  States,  and  the  practice  under  them 
as  been  more  or  less  conformed  to  the  State  practice,  with- 
out, perhaps,  a  proper  regard  to  these  acts.  In  some,  the  act 
of  1800  has  been  overlooked  altogether.  A  sharp  or  stringent 
construction,  which  should  now  declare  the  latter  to  be  a 
repeal  of  the  powers  conferred  by  the  former,  might  have  the 
effect  of  unsettling  titles  to  land  to  an  extent  the  court  may 
not  be  able  to  anticipate.  In  the  present  case,  it  is  said,  the 
land  was  sold  in  1829.  The  purchaser  paid  his  money  and 
obtained  his  deed  upon  the  faith  of  a  judgment  of  the  court 
that  the  sale  was  regular,  and  has  held  the  land  under  this 
title  ever  since.  Hundr^  of  similiar  cases  may  probably  be 
found,  where  the  same  objections  to  the  sale  exist.  Under 
such  circumstances  a  court  should  be  even  astute  in  avoiding 
a  construction  which  may  be  productive  of  much  litigation 
and  insecurity  of  titles. 

We  therefore  answer  the  first  question  proposed,  in  the 
negative;  which  involves,  as  a  necessary  consequence,  an 
affirmative  answer  to  the  second,  so  far  as  it  affects  the  case 
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before  ii8.    But  we  do  not  mean  to  say  that  the  oonfirmation 
of  a  void  sale  by  the  court,  would  make  it  valid. 

OKDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio,  and  on  the  points  or  questions  on  which  the 
Judges  of  the  said  Circuit  Court  were  opposed  in  opinion  and 
*which  were  certified  to  this  court  for  its  opinion,  r»e^o 
agreeably  to  the  act  of  Congress  in  such  case  made  '- 
and  provided,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  the  opinion  of  this  court, — 

1.  ^  That  a  sale  of  land  by  a  marshal,  on  a  venditioni  exponas^ 
after  he  is  removed  from  office,  and  a  new  marshal  appointed 
and  qualified,''  is  not  void. 

2.  That  ^^  such  sale  being  returned  to  the  court,  and  con- 
firmed by  it  on  motion,  and  a  deed  ordered  to  be  made  to  the 
purchaser,  at  the  sale,  by  the  new  marshal,  such  sale  being 
made,  is  valid." 

Whereupon  it  is  now  here  ordered  and  adjudged,  by  this 
court,  that  it  be  so  certified  to  the  said  Circuit  Court. 


SAlffXTBL  VBAZIE  AND  LeVI  YoUNG,  PLAINTIFFS  IN  BBBOB, 

V.  Wyman  B.  S.  Moor. 

The  Rirer  Penobscot  ie  entirely  within  the  State  of  Maine,  from  its  source  to 
its  mouth.  For  the  last  eight  miles  of  its  course  it  is  not  navigable,  but 
crossed  by  four  dams  erected  for  manufacturing  purposes.  Higher  up  the 
stream  there  was  an  imperfect  navigation. 

A  law  of  the  State,  granting  the  exclusive  navigation  of  the  upper  river  to  a 
company  who  were  to  improve  it,  is  not  in  conflict  with  the  8th  section  of 
the  1st  article  of  the  Constitution  of  the  United  States,  and  a  license  to 
carry  on  the  coasting  trade  did  not  entitle  a  vessel  to  navigate  the  upper 
waters  of  the  river.* 

This  case  was  brought  up  from  the  Supreme  Judicial 
Court  of  the  State  of  Maine,  by  a  writ  of  error  issued  under 
the  25th  section  of  the  Judiciary  Act.* 

The  facts  in  the  case  are  stated  in  the  opinion  of  the  court. 

*  CiTBD.      Withers    v.   Buckley,    20    noliOf  Id.,  298 ;  Bolyoke  Co,  v.  Lyman, 
How.,  02 ;  Jackson  v.  Steamboat  Mag-    15  Wall.,  620. 

*  Reported  below,  32  Me.,  368. 
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It  was  argued  by  Mr,  Paine^  for  the  plaintiflw  in  error,  and 
by  Mr.  KeUey  and  Mr.  Moor^  for  the  defendant  in  error: 

The  following  propositions  were  contended  for,  in  an 
elaborate  brief,  nled  by  the  counsel  for  the  plaintiffs  in  error : 

1.  That  the  constitutional  power  of  Ck)ngress  in  question, 
embraces  the  right  to  adopt  any  means  reasonably  necessary, 
in  their  opinion,  to  the  successful  prosecution  of  commerce 
among  the  States  and  with  foreign  nations. 

2.  That  Congress  has  adopted,  as  such  means,  the  whole 
commercial  marine  of  the  country,  every  part  of  which,  as  a 
unit,  is  under  their  entire  control  and  regulation,  without 
regard  to  the  waters  on  which  the  navigation  is  carried  on. 

3.  That  to  constitute  a  part  of  this  commercial  marine,  no 
other  qualifications  are  necessary  than  those  prescribed  by 
me^a(\-\  *Congress  in  the  several  acts  regulating  the  registry 

J  and  enrolment  of  vessels,  and  such  registry  or  enrol- 
ment is  evidence  of  a  compliance  with  the  prescribed  condi- 
tions. 

4.  That  any  vessel  so  enrolled,  being  licensed,  has  an 
unrestricted  right  to  navigate  all  the  navigable  waters  of  the 
United  States,  wherever  they  may  be  found  serviceable  to 
its  use. 

5.  That  the  power  of  Congress  to  regulate  commerce  is  as 
extensive  on  land  as  water,  and  is  irrespective  of  both ; — that 
these  compose  no  part  of  commerce  or  navigation,  but  are 
subject  to  be  adopted  as  ways  or  thoroughfares  of  it,  when- 
ever they  may  be  required  by  the  wants  of  either; — and 
that  in  legislating  upon  the  subject.  Congress  has  not  dis- 
criminated between  one  class  or  body  of  navigable  waters  and 
another,  but  has  made  all  such  waters  free  for  the  uses  of 
navigation,  wherever  any  portion  of  the  commercial  marine 
of  the  country  may  exist. 

6.  That  under  the  statute  of  1831,  March  2,  §  3,  the  plain- 
tiffs' boat  is  expressly  included  as  provided  for  by  said  act, 
and  is  thus  embraced  within  the  power  of  Congress,  even  if 
not  included  in  the  general  provisions  of  the  acts  regulating 
the  "  coasting  trade." 

7.  That  the  right  of  Congress  to  regulate  "  commerce  with 
the  Indian  tribes,"  extends  to  and  embraces  the  Penobscot 
tribe  of  Indians,  and  the  Legislature  of  Maine  has  no  right  to 
restrict  the  people  to,  or  deprive  them  of,  any  particular 
mode  of  intercourse  or  trade  with  them. 

8.  That  any  act  of  a  State  Legislature  contravening  such 
right  of  navigation,  as  does  the  act  set  forth  in  defendants* 
bill  of  complaint,  is  absolutely  null  and  void. 
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The  points  made  by  the  counsel  for  the  defendant  in  error, 
were  thus  stated : 

The  only  question  here  is,  whether  the  grant  to  Moor  is  in 
conflict  with  that  provision  of  the  Constitution  which  gives 
Congress  the  right  to  regulate  commerce. 

A  party  alleging  that  a  State  law  is  unconstitutional, 
takes  on  himself  the  burden  of  establishing  these  three  prop- 
ositions : 

First.  That  the  matter  or  subject  in  controversy  is  within 
the  legislative  jurisdiction  of  Congress. 

Second,  That  Congress  has  de  facto  legislated  on  the  sub- 
ject, and  embraced  it  within  regulations  established  by  its 
legislation  ;  and 

Third,  That  the  party  impeaching  the  law,  has  himself  ac-' 
quired  rights  in  the  subject-matter  which  is  in  controversy, 
and  that  these  rights  have  been  invaded  by  the  legislation  of 
the  State. 

*Applying  these  rules  to  this  case,  plaintifiFs  are  r«f:>7A 
bound  to  show,  First,     That  the   navigation  of  the  •- 
Penobscot  River,  above  Oldtown  Falls,  is  within  the  juris- 
diction of  Congress. 

Second,  That  Congress  has  embraced  this  navigation  in 
its  legislation,  and  provided  regulations  for  it ;  and 

Third,  That  they  have  acquired  rights  in  that  navigation 
under  the  legislation  of  Congress,  which  rights  have  been 
impaired  l)v  the  law  of  the  State. 

Plaint ilis  must  establish  all  three  of  these  propositions. 
It  is  not  enough  for  them  to  establish  any  two  of  them.  If 
they  fail  in  any  one  of  them,  they  have  no  ground  to  stand 
upon. 

1st.  As  to  the  first  of  these  propositions.  The  grant  be- 
ing confined  to  waters  wholly  internal,  plaintifis  can  carry 
on  no  navigation  by  means  of  those  waters,  with  any  for- 
eign nation,  nor  with  any  other  State.  We  think  this  is 
almost  too  plain  for  argument.  Moor  v,  Veazie^  82  Me.,  343 ; 
Wilson  V.  Blackbird  Co,,  2  Pet.,  250;  8  Kent,  Com.,  458; 
Livingston  v.  Van  Ingen,  9  Johns.  (N.  Y.),  506 ;  Oibbons  v. 
Ogden,  17  Id.,  488 ;  Id.,  9  Wheat,  1 ;  New  Bedford  Bridge 
case,  1  Woodb.  &  M.,  404;  Kellogg  v.  Union  Co.y  12  Conn., 
7 ;  Passenger  cases,  7  How.,  283 ;  Brown  v.  Mart/land,  12 
Wheat.,  419;  New  York  v.  Miln,  11  Pet.,  102;  8  Cow. 
(N.  Y.),  713. 

Again.  This  grant  is  not  in  conflict  with  the  power  of 
Congress  to  regulate  commerce  with  the  Indian  tribes. 

1.  Because  commerce,  in  this  connection,  does  not  include 
navigation.    32  Me.,  343. 
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Then  follows  section  fourth  of  the  statute,  containing  the 
provision  objected  to.  It  is  in  these  words :  "  If  said  William 
Moor  and  Daniel  Moor,  Jr.,  their  associates  and  assigns, 
shall  perform  the  conditions  of  this  grant  as  contained  in  the 
preceding  section,  the  sole  right  of  navigating  said  river  by 
boats  propelled  by  steam  from  said  Old  Town  so  far  up  as 
they  shall  render  the  same  navigable,  is  hereby  granted  to 
them  for  the  term  of  twenty  years  from  and  after  the  com- 
pletion of  the  improvement,  as  provided  in  the  third  section 
of  this  act."  The  defendant  in  error,  who  is  assignee  of  the 
original  grantees  from  the  legislature,  having  made  certain 
improvements  in  the  river  by  the  removal  oi  rocks,  and  by 
deepening  the  channel  in  other  places,  so  as  to  enable  boats 
to  run  therein,  with  two  and  a  half  feet  less  of  water  than 
was  requisite  for  navigation  previously  to  these  improve- 
ments, and  all  within  the  limit  prescribed  to  him  by  law,  built, 
and  on  the  27th  of  May,  1847,  placed  upon  the  said  river,  the 
steamboat  Governor  Neptune,  and  ran  her  from  Old  Town 
over  the  Piscataquis  Falls  to  a  place  called  Nickaton.  In  the 
spring  of  the  year  1847,  the  defendant  in  error  placed  on  the 
river  the  steamboat  Mattanawcook,  and  ran  her  to  Lincoln, 
till  obstructions  were  removed  by  him  at  a  place  called  the 
Mohawk  Rips,  above  the  Piscataquis  Falls ;  and  has  also  built 
and   is    now  running   upon   the  river,   another  steamboat 

*5731  *^*^^®^  *^®  ^^"^  Houston,  in  addition  to  the  Governor 
-J  Neptune  and  the  Mattanawcook. 

The  plaintiff  in  error,  Samuel  Veazie,  built  the  steamboat 
Governor  Dana,  and,  in  conjunction  with  other  plaintifiis, 
Levi  and  Warren  R.  Young,  ran  her  upon  the  Penobscot 
River  between  Old  Town  and  the  Piscataquis  Falls,  from  the 
10th  of  May,  1849,  until  they  were  arrested  by  an  injunction 
granted  at  the  suit  of  the  defendant  in  error.  The  steamboat 
Governor  Dana  was  enrolled  and  licensed  for  the  coasting 
trade,  at  the  custom-house  at  Bangor.  The  Penobscot  tribe 
of  Indians  own  all  the  islands  in  the  Penobscot  River  above 
Old  Town  Falls,  some  of  which  they  occupy ;  and  this  tribe 
always  have  been,  and  now  are,  under  the  jurisdiction  and 
guardianship  of  the  State  of  Maine. 

Upon  this  state  of  facts  agreed,  the  Supreme  Judicial  Court 
of  Maine,  after  argument  and  advisement,  at  its  June  term, 
1850,  decreed,  that  the  plaintiffs  in  error  be  perpetually  en- 
joined to  desist  and  refrain  from  running  and  employing  the 
steamboat  Governor  Dana,  propelled  by  steam,  for  transport- 
ing passengers  or  merchandise  on  said  river,  or  any  part 
thereof  above  Old  Town,  and  also  from  building,  using,  and 
employing,  any  other  boat  propelled  by  steam  on  that  part  of 
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the  said  river  for  that  purpose,  without  the  consent  of  the 
said  Wyman  B.  S.  Moor,  obtained  according  to  law,  until  the 
said  Moor's  exclusive  right  shall  expire.  The  court  farther 
decreed  to  the  defendant  in  error,  the  sum  of  one  thousand 
and  fifty-two  dollars  and  forty-five  cents,  for  damages  and 
expenses  incurred  by  him,  by  reason  of  the  interference  with 
his  righto  on  the  part  of  the  plaintiffs  in  error. 

Upon  a  comparison  of  this  decree,  and  of  the  statute  upon 
which  it  is  founded,  with  the  provision  of  the  Constitution 
already  referred  to,  we  are  unable  to  perceive  by  what  rule 
of  interpretation  either  the  statute  or  the  decree  can  be 
brought  within  either  of  the  categories  comprised  in  that  pro- 
vision. 

These  categories  are,  1st.  Commerce  with  foreign  nations. 
2dly.  Commerce  amongst  the  several  States,  odly.  Com- 
merce with  the  Indian  tribes.  Taking  the  term  commerce  in 
its  broadest  acceptation,  supposing  it  to  embrace  not  merelv 
traffic,  but  the  means  and  vehicles  by  which  it  is  prosecuted, 
can  it  properly  be  made  to  include  objects  and  purposes  such 
as  those  contemplated  by  the  law  under  review?  Commerce 
with  foreign  nations  must  signifv  commerce  which  in  some 
sense  is  necessarily  connected  with  these  nations,  transactions 
which  either  immediately,  or  at  some  stage  of  their  progress, 
must  be  extra-territorial.^  The  phrase  can  never  be  applied 
to  transactions  wholly  internal,  between  citizens  of  the  same 
community,  or  to  a  polity  and  laws  whose  ends  and  purposes 
and  operations  are  *restricted  to  the  territory  and  ^#574 
soil  and  jurisdiction  of  such  community.  Nor  can  it  ^ 
be  properly  concluded,  that,  because  the  products  of  domestic 
entei^rise  in  agriculture  or  manufactures,  or  in  the  arts,  may 
ultimately  become  the  subjects  of  foreign  commerce,  that  the 
control  of  the  means  or  the  encouragements  by  which  enter- 
prise is  fostered  and  protected,  is  legitimately  within  the  im- 
port of  the  phrase  foreign  commerce^  or  fairly  implied  in  any 
investiture  of  the  power  to  regulate  such  commerce.  A 
pretension  as  far  reaching  as  this,  would  extend  to  contracts 
between  citizen  and  citizen  of  the  same  State,  would  control 
the  pursuits  of  the  planter,  the  grazier,  the  manufacturer,  the 
mechanic,  the  immense  operations  of  the  collieries  and  mines 
and  furnaces  of  the  country ;  for  there  is  not  one  of  these 
avocations,  the  results  of  which  may  not  become  the  subjects 
of  foreign  commerce,  and  be  borne  either  by  turnpikes,  canals, 
or  railroads,  from  point  to  point  within  the  several  States, 
towards  an  ultimate  destination,  like  the  one  above  mentioned. 
^  -  —  I  ■  ' 

^  Quoted.    Lord  t.  SieamMp  Co.,  12  Otto,  644 :  s.  c,  1  Morr.  Tr.,  468. 
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Such  a  pretension  would  effectually  prevent  or  paralyze  every 
effort  at  internal  improvement  by  the  several  States ;  for  it 
cannot  be  supposed,  that  the  States  would  exhaust  their  capi- 
tal and  their  credit  in  the  construction  of  turnpikes,  canals, 
and  railroads,  the  remuneration  derivable  from  which,  and  all 
control  over  which,  might  be  immediately  wrested  from  them, 
because  such  public  works  would  be  facilities  for  a  commerce 
which,  whilst  availing  itself  of  those  facilities,  was  unquestion- 
ably internal,  although  intermediately  or  ultimately  it  might 
become  foreign. 

The  rule  here  given  with  respect  to  the  regulation  of 
foreign  commerce,  equally  excludes  from  the  regulation  of 
commerce  between  the  States  and  the  Indian  tribes  the 
control  over  turnpikes,  canals,  or  railroads,  or  the  clearing 
and  deepening  of  watercourses  exclusively  within  the  States, 
or  the  management  of  the  transportation  upon  and  by  means 
of  such  improvements.  In  truth,  the  power  vested  in  Con- 
gress by  article  1st,  section  8th  of  the  Constitution,  was  not 
designed  to  operate  upon  matters  like  those  embraced  in  the 
statute  of  the  State  of  Maine,  and  which  are  essentially  local 
in  their  nature  and  extent.  The  design  and  object  of  that 
power,  as  evinced  in  the  history  of  the  Constitution,  was  to 
establish  a  perfect  equality  amongst  the  several  States  as  to 
commercial  rights,  and  to  prevent  unjust  and  invidious  dis- 
tinctions, which  local  jealousies  or  local  and  partial  interests 
might  be  disposed  to  introduce  and  maintain.  These  were 
the  views  pressed  upon  the  public  attention  by  the  advocates 
for  the  adoption  of  the  Constitution,  and  in  accordance  there- 
with have  been  the  expositions  of  this  instrument  propounded 
by  this  court,  in  decisions  quoted  by  counsel  on  either  aide  of 
*5751  ^^^^  cause,  though  differently  applied  by  them.  *  Vide 
J  The  Federalist,  Nos.  7  and  11,  and  the  cases  of  Oibbans 
V.  Offden,  9  Wheat.,  1 ;  New  York  v.  Milne,  11  Pet.,  102 ; 
Brown  v.  The  State  of  Mart/land,  12  Wheat.,  419;  and  the 
License  cases  in  6  How.,  604. 

The  fact  of  procuring  from  the  collector  of  the  port  of 
Bangor  a  license  to  prosecute  the  coasting  trade  for  the  boat 
placed  upon  the  Penobscot  by  the  plaintiff  in  error,  (the 
Governor  Dana,)  does  not  affect,  in  the  slightest  degree,  the 
rights  or  condition  of  the  parties.  These  remain  precisely 
as  they  would  have  stood  had  no  such  license  been  obtained. 
A  license  to  prosecute  the  coasting  trade,  is  a  warrant  to 
traverse  the  waters  washing  or  bounding  the  coasts  of  the 
United  States.  Such  a  license  conveys  no  privilege  to  use, 
free  of  tolls,  or  of  any  condition  whatsoever,  the  canals  con- 
structed by  a  State,  or  the  watercourses  partaking  of  the 
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character  of  canals  exclusively  within  the  interior  of  a  State, 
and  made  practicable  for  navigation  by  the  funds  of  the  State, 
or  by  privileges  she  may  have  conferred  for  the  accomplish- 
ment of  the  same  end.  The  attempt  to  use  a  coasting  license 
for  a  purpose  like  this,  is,  in  the  first  place,  a  departure  from 
the  obvious  meaning  of  the  document  itself,  and  an  abuse 
wholly  beyond  the  object  and  the  power  of  the  government 
in  granting  it. 

Upon  the  whole  we  are  of  the  opinion  that  the  decision  of 
the  Supreme  Judicial  Court  of  the  State  of  Maine  is  in  accor- 
dance with  the  Constitution  of  the  United  States,  and  ought 
to  be,  and  is  hereby,  a£5rmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Judicial  Court  of  the  State  of  Maine, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Supreme  Judicial  Court  in  this  cause  be, 
and  the  same  is  hereby,  a£Qrmed  with  costs. 


Uriah   A.   Botden,  Plaintiff  in  error,  v.   Edmund 

Burke. 

A  public  officer  whose  duty  it  is,  by  law,  to  furnish  copies  of  records  in  his 
office,  upon  demand,  is  not  liable  in  damages  for  refusing  compliance  where 
the  demand  is  accompanied  by  insulting  language ;  but  a  subsequent  legal 
demand  cannot  be  refused  by  reason  of  such  prior  misconduct. 

Where  an  action  was  brought  against  the  Commissioner  of  Patents  for  refus- 
ing to  give  copies  of  papers  in  his  office,  and  no  special  damage  was  set  out 
in  the  declaration,  evidence  of  the  professional  pursuits  of  the  applicant 
was  not  admissible. 

Where  the  application  was  made  through  a  third  person,  letters  of  both  parties 
to  this  third  person  were  admissible  in  evidence,  as  part  of  the  res  gestae. 

•Patents  are  public  records,  and  it  is  the  duty  of  the  Commissioner  to  r»5y(3 
give  authenticated  copies  to  any  person,  on  payment  of  the  legal  '- 
fees. 

But  the  party  entitled  to  such  services  must  request  their  performance  in  a 
proper  manner,  and  not  accompany  his  demand  with  insult  or  abuse. 

Hence,  the  Commissioner  could  not  be  held  responsible  for  refusing  to  comply 
with  a  demand  couched  in  such  language. 

But  when  a  second  application  was  made,  in  a  proper  manner,  the  Commis- 
sioner ought  to  have  complied  with  it. 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbifi, 
holden  in  and  for  the  county  of  Washington, 
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Boyden  was  a  citizen  of  Massachusetts,  and  Burke  was 
Commissioner  of  Patents  at  the  time  when  the  transactions 
took  place  which  were  the  subject  of  the  suit. 

The  ground  of  the  action  was,  that  Burke  wilfully,  mali- 
ciously, and  corruptly,  and  with  intent  to  injure  Boyden,  had 
refused  to  give  copies  of  certain  patents. 

The  bills  of  exceptions  referred  to  certain  letters,  which  will 
be  mentioned  chronologically. 

On  the  14th  December,  1847,  Boyden  wrote  a  long  letter 
to  Burke,  too  long  to  be  inserted.  The  following  extract 
from  it  will  be  sufficient : 

"  If,  in  your  letter  of  August  10, 1847,  you  mean  by  the 
*  office '  yourself,  or  the  author  of  the  letters  which  I  have  re- 
ceived from  you,  you  prescribe  two  conditions  in  said  letter 
which  are  inconsistent,  viz.,  that  my  letters  to  you,  or  to  the 
author  of  those  letters  subscribed  by  you,  should  be  both  re- 
spectful and  proper.  It  is  improper  to  treat  a  person  respect- 
fully while  it  is  known  that  he  is  unworthy  of  respect ;  there- 
fore, it  is  impossible  to  comply  with  vour  prescriptions.  The 
claim  of  unworthy  office-holders  to  have  people,  as  they  say, 
respect  the  offices  they  hold,  while  it  is  known  that  the  in- 
cumbents are  unworthy  of  respect,  is  absurd.  Do  you  mean, 
when  you  urge  people  to  respect  *  the  office,'  to  have  them 
respect  you  merely  because  you  hold  the  office,  while  it  is 
known  that  you  are  unworthy  of  respect?  This  is  a  free 
country  I "  dec.,  &c. 

On  the  same  day  Mr.  Boyden  wrote  to  Mr.  Greenough,  in 
Washington,  as  follows : 

Boston,  Mass.,  December  14, 1847. 
Sib, — Your  letter  of  the  28d  ult.  was  duly  received.  I 
wrote  to  Mr.  Burke  to-day,  criticizing  his  conduct,  and  in- 
forming him  that  I  wish  him  to  deliver  to  you  a  certified  copy 
of  each  of  the  following  patents,  including  drawings,  specifi- 
cations, and  claims,  or  of  all  of  them  which  are  recorded  in 
the  Patent-Office :  George  W.  Henderson  and  John  E.  Cay- 
ford's  patent,  dated  April  14, 1830,  Charles  Kenzie's  patent, 
dated  July  1, 1886,  and  J.  K.  Millard's  patent,  dated  May  9, 
1846. 

♦5771       *You  will  oblige  by  tendering  the  fees  for  those 
J  copies  if  he  declines  furnishing  them ;  and  if  you  ob- 
tain them,  I  wish  you  to  send  them  by  mail  to  me  at  Boston. 
Respectfully, 

(Signed)  Ubiah  A.  Boydbn. 

Test:  John  A.  Smuh,  Oik. 
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Mr.  Greenougb,  accordingly^  called  upon  Mr.  Burke,  who 
declined  to  cause  the  copies  to  be  prepared  for  him,  as  the 
agent  of  Mr.  Boyden,  and  addressed  to  Mr.  Greenough  an  ex- 
planatory letter,  from  which  the  following  is  an  extract : 

^'  Of  these  reasons,  for  declining  to  cause  the  copies  to  be 
made  for  him,  which  you  requested,  you  were  duly  apprised. 
And  you  were  also  informed,  as  Mr.  Boyden  himself  has  been 
informed,  that,  until  he  comes  to  the  conclusion  to  treat  this 
office  with  the  civility  which  the  customs  and  rules  of  official 
intercourse  require,  this  office  will  have  no  intercourse  with 
him,  directly  or  through  the  agency  of  others.  When  he  con- 
cludes to  conduct  his  intercourse  with  this  office  with  decency 
and  propriety,  his  business  will  be  attendjed  to." 

On  the  20th  of  January,  1848,  Mr.  Burke  made  the  follow- 
ing memorandum,  which  be  handed  to  Mr.  Laskey,  who  had 
called  for  the  same  papers : 

Patent-Office,  January  20, 1848. 

Mr.  R.  H.  Laskey,  as  the  agent  of  Uriah  A.  Boyden,  calls 
for  the  following  copies  of  patents,  including  drawings,  speci- 
fications, and  claims,  or  of  all  of  them,  which  are  recorded  in 
the  Patent-Office,  viz.,  George  W.  Henderson  and  John  E. 
Cayford's  patent,  dated  April  14,  1880;  Charles  Kenzie's 
patent,  dated  July  1,  1846 ;  and  J.  K.  Millard's  patent,  dated 
May  9,  1846 ;  for  which  he  offers  to  pay  the  usual  fees  re- 
quired by  law  for  copies. 

I  hereoy  refuse  to  give  him  the  copies  called  for  for  Mr. 
Boyden,  or  to  transact  any  other  business  for  Mr.  Boyden 
with  Mr.  Laskey.  I  do  not  refuse  copies  of  any  patents  or 
other  papers  which  Mr.  Laskey  requires  for  himself  or  for  any 
other  person,  except  Mr.  Boyden.  I  refuse  to  do  any  business 
for  Mr.  Boyden,  whether  he  applies  for  the  same  personally 
or  by  agent,  until  he  comes  to  the  conclusion  to  observe,  in 
his  communications  with  this  office,  or  its  official  head,  the 
proprieties  usually  observed  in  official  intercourse.  When  he 
comes  to  the  conclusion  to  address  this  office,  or  its  head  in 
respectful  language,  any  business  which  he  may  have  with  it 
will  be  done  as  it  is  done  for  other  persons,  whether  he  ap- 
plies in  person  or  by  agent. 

Edmund  Bubke. 

Mr.  Boyden  soon  afterwards  brought  this  action  against 
Burke,  as  above  stated. 

*0n  the  trial  of  the  cause,  the  plaintiff's  counsel  r«ei>Q 
took  four  bills  of  exceptions ;  the  first  three  of  whioh  ^ 
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related  tp  evidence,  and  the  fourth  an  exception  to  a  general 
instruction,  that  the  plaintiff  was  not  entitled  to  recover. 
They  were  as  follows : 

First  Exception. 

On  the  trial  of  the  issue  in  this  cause,  the  plaintiff,  to  main- 
tain the  issue  on  his  part  joined,  offered  to  give  evidence 
tending  to  show  that  he  is  a  citizen  of  the  United  States, 
residing  in  Boston,  in  the  State  of  Massachusetts ;  that  he  is 
a  civil  engineer  and  machinist,  and  as  such  was.  in  the  mouth 
of  January,  1848,  engaged  in  making  improvements  in  *^  Tur- 
bines ''  and  ^^  water-wheels  '* ;  that  tUs  fact  was  known  to  the 
defendant;  that  the  defendant  was  at  the  same  time  Commis- 
sioner of  Patents;  that. the  plaintiff,  in  order  to  see  what 
machinery  having  in  view  the  same  purpose,  had  been  there- 
tofore patented,  as  well  to  guard  himself  against  any  suit  by 
such  previous  patentees,  for  any  alleged  infringement  of  their 
said  patents,  as  also  to  avoid  any  infringement  thereof,  and 
to  save  himself  time,  labor,  and  expense,  required  copies  of 
certain  patents  then  of  record  in  the  Patent-Office,  and  which 
had  been  theretofore  issued  to  the  persons  mentioned  in  the 
memorandum  of  January  20th ;  that,  on  the  20th  day  of  Jan- 
uary, 1848,  the  said  plaintiff  applied  to  the  said  defendant,  as 
Commissioner  of  Patents*,  as  aforesaid,  for  copies  of  the  said 
patents,  and  tendered  himself  ready,  and  "offered  to  pay  the 
usual  fees  required  by  law  for  copies,"  and  the  defendant 
thereupon,  as  Commissioner,  as  aforesaid,  answered  the  said 
application  in  writing,  as  follows. 

To  all  which  evidence,  so  as  aforesaid  offered  by  the  plain- 
tiff, and  to  every  part  thereof,  except  the  said  memorandum 
last  above  mentioned,  the  defendant  by  his  counsel  objects, 
as  inadmissible  upon  the  issue  joined,  and  the  court  refused 
to  permit  the  said  evidence,  so  objected  to,  to  be  given ;  and 
thereupon,  the  plaintiff,  by  his  counsel,  excepts  thereto. 

Second  Exception. 

The  plaintiff  then  read  in  evidence,  without  objection,  the 
memorandum  made  by  the  defendant,  dated  20th  January, 
1848,  and  then  gave  evidence  tending  to  show  that,  on  or 
about  the  22d  day  of  December,  1847,  J.  J.  Greenough,  by 
authority  of  the  plaintiff,  called  at  the  Patent-Office  to  obtain 
foi  him  copies  of  three  several  patents,  which  had  theretofore 
been  issued  by  said  office  for  "Turbines"  or  "water-wheels  " ; 
that  he  was  referred  by  the  clerk,  to  whom  he  applied,  to  the 
defendant,  and  informed  defendant,  that  he  had  been  re- 
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quested  by  the  *plaintiflf  to  obtain  for  him  copies  of  r»c7Q 
those  patents,  and  defendant  refused,  saj'ing  he  would  '- 
not  have  any  thing  to  do  with  Mr.  Boyden,  directly  or  indi- 
rectly, or  words  to  that  effect ;  and,  upon  his  cross-examina- 
tion, witness  stated,  that  he  asked  Mr.  Burke  to  give  him  in 
writing  his  reasons  for  so  refusing,  which  he  then  and  there 
promised  to  do  ;  and  some  days  after  the  witness  received  a 
letter  from  the  defendant  containing  those  reasons,  which 
letter  he  had  transmitted  to  the  plaintiff;  and  then,  upon 
cross-examination,  the  counsel  for  the  defendant  called  upon 
the  plaintiff  to  produce  said  letter,  and  the  plaintiff,  admitting 
he  had  said  letter  then  in  court,  refuses  to  produce  the  same, 
on  the  ground  that  the  said  letter,  if  produced,  would  not  be 
evidence ;  but  the  court,  overruling  the  objection  of  the  de- 
fendant, ordered  the  same  to  be  produced,  and  thereupon  the 
said  letter  was  produced  by  the  plaintiff;  and  the  defendant, 
by  his  counsel,  offers  to  read  the  same  in  evidence,  and  the 
plaintiff,  by  his  counsel,  objects  thereto,  but  the  court  permits 
the  same  to  be  read  in  evidence,  and  it  is  read  accordingly,  as 
follows ;  and  the  plaintiff,  by  his  counsel,  excepts  thereto, 
&c.,  &c. 

Third  Exception, 

And  here  the  plahitiff  rested ;  and  thereupon  the  defend- 
ant offered  to  read,  in  evidence,  a  letter  addressed  to  him  by 
the  plaintiff,  dated  14th  December,  1847,  and  also  a  letter 
from  plaintiff  to  J.  J.  Greenough,  which  it  is  admitted  is  the 
same  letter  referred  to  in  the  testimony  of  said  Greenough, 
as  containing  the  authority  under  which  he  applied  for  the 
copies  of  patents,  as  testified  by  him  in  his  examination  by 
the  plaintiff,  which  letter  bears  date  the  14th  December,  1847, 
to  the  admissibility  of  which  said  letters,  or  either  of  them,  as 
evidence  in  this  cause,  the  plaintiff,  by  his  counsel,  objects, 
and  the  court  overrules  the  said  objection,  and  permits  both 
of  said  letters  to  be  read  in  evidence ;  and  the  handwriting  of 
the  plaintiff  thereto  being  admitted,  the  s^me  are  read  accord- 
ingly, and  the  plaintiff,  by  his  counsel,  excepts  thereto,  &c., 
&c. 

Fourth  Exception, 

And  thereupon,  and  upon  the  whole  evidence  aforesaid,  the 
defendant  prayed  the  court  to  instruct  the  jury  that  upon 
the  evidence  aforesaid,  if  the  same  is  believed  by  the  jury,  the 
plaintiff  is  not  entitled  to  recover  in  this  action ;  which  in- 
struction the  court  gave,  and  the  plaintiff,  by  his  counsel, 
excepts  thereto,  &c.,  &c. 
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Upon  these  exceptions,  the  case  came  up  to  this  court,  and 
was  argued  by  Mr.  Bradley^  for  the  plaintiff  in  error,  and 
Mr.  Cooce^  for  the  defendant  in  error. 

*^801       *-^*  Bradley  contended  that  the    Circuit  Court 
-I  erred  in  each  one  of  the  above  rulings. 
Fir%t.  The  defendant  was,  by  law,  bound  to  give  the  copies 
asked  for,  if  they  could  be  made  consistently  with  the  public 
interest. 

1.  The  Patent  Office  is  for  certain  purposes  an  office  of 
public  record,  in  like  manner  as  the  office  in  which  the  titles 
to  real  property  are  recorded  : 

From  the  very  name ;  the  object ;  the  nature  of  the  contract 
between  tlie  government  and  the  patentee ;  the  effect  of  the 
granting  the  patent  as  to  the  right  granted  ;  and  the  notice 
implied;  the  manner  in  which  the  title  is  secured,  and  by 
wtuch  a  right  under  it  is  to  be  transferred ;  the  necessity  to 
prevent  litigation ;  to  prevent  conflicts ;  to  avoid  the  expendi- 
ture of  time  and  money. 

2.  For  like  reasons,  if  no  provision  were  made  by  law  for 
copies,  still  the  keepers  of  those  records  should  be  bound  to 
give  them. 

8.  The  original  statute,  and  each  successive  one,  made  pro* 
vision  for  such  copies.  Act  10th  April,  1790, 1  Stat,  at  L., 
109,  §  1,  2,  8 ;  Act  21st  February,  1798,  Id.,  818,  §  1,  4, 11 ; 
Act  4th  July,  1886,  6  Stat,  at  L.,  118,  §  4,  6, 11 ;  Act  8d 
March,  1887,  Id.,  191,  §  1,  2, 12;  Act  8d  March,  1889,  Id., 
868,  §  2,  8 ;  Act  29th  August,  1842,  Id.,  642,  §  2,  6. 

The  law,  in  terms,  provides  copies  in  cases  in  which  they 
are  to  be  used  as  evidence,  and  makes  them  evidence.  It 
does  not  stop  here,  but  directs  copies  of  the  records,  drawing, 
and  other  papers  deposited  in  the  office,  to  be  given  to  any 
persons  making  application  for  them,  on  their  paying  certain 
fees  therefor. 

It  requires  a  record  of  the  claim,  specification,  drawings, 
the  patent  therefor,  and  the  assignment  thereof.  It  imposes 
heavy  penalties  upon  an  infringement  of  the  patent,  and  makes 
these  records  notice  of  the  particulars  of  the  right  granted. 

Its  design,  in  authorizing  copies  to  every  person  applying 
for  them,  is  obvious  ;  that  is,  protection  against  the  danger  of 
incurring  these  penalties.  The  reason  for  requiring  copies  in 
such  cases,  is  obviously  the  same  as  that  which  requires  them 
to  be  given  in  cases  of  contest.  Prevention  is  often  better 
redress 

Second.  The  duty  was  purely  ministerial,  involving  no  dis- 
cretion ;  and  it  will  be  further  contended — 
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1.  The  general  proposition,  that,  for  a  refusal  by  a  public 
officer  to  do  a  mere  ministerial  act,  to  the  injury  of  another's 
right,  an  action  will  lie. 

2.  The  injury  is  to  be  compensated  in  damages,  and  if  the 
officer  has  acted  in  good  faith,  the  measure  of  damages  is  the 
*actual  injury  sustained;  if  he  has  acted  wilfully,  r^co-i 
maliciously,  corruptly,  or  by  color  of  his  office,  with  L 
intent  to  injure,  the  party  injured  will  be  entitled  to  recover 
such  damages  as  the  jury  may  see  fit  to  give. 

As  to  the  first  branch  of  this  second  point,  JVacy  ^  Bci- 
lestier  v.  Swartwout^  10  Pet.,  80 ;  9  How.,  259. 

As  to  the  second  branch,  Huckle  v.  Money^  2  Wils.,  206 ; 
Beardmore  v.  Carrington^  Id.,  244;  Dinsman  v.  WtlkeB^  12 
How.,  401-406 ;  Bay  v.  Woodworth,  18  How.,  371. 

Third,  Evidence  is  admissible,  in  this  last  case,  to  show 
that  the  officer  knew  the  nature  of  the  injury  he  was  inflict- 
ing, and  therefore  it  was  competent  for  the  plaintiff  to  give 
in  evidence  the  facts  stated  in  plaintiff's  bill  of  exceptions, 
not  as  indicating  a  measure  of  damages,  but  to  give  the  jury 
some  knowledge  of  the  nature,  character,  and  degree  of  the 
injury,  as  a  guide  in  forming  an  estimate  of  the  extent  to 
which  they  might  rightfully  go  in  inflicting  punitive  as  well 
as  compensatory  damages.  Marest  v.  Harvey^  6  Taunt.,  442  ; 
Woert  V.  Jenkins^  14  Johns.  (N.  Y.),  352 ;  Whipple  v.  WiUpole^ 
10  N.  H.,  130 ;  Wall.,  Jr.,  164 ;  and  cases  under  second  point. 

Fourth.  The  letter  written  by  the  defendant  to  Mr.  Green- 
ough,  set  out  in  the  2d  bill  of  exceptions,  was  not  evidence 
for  any  purpose. 

1.  Mr.  Greenough  had  no  authority  to  require  it. 

2.  It  was  but  an  amplification  of  his  first  refusal,  and  not 
explanatory  of  it. 

8.  It  was  the  party's  own  letter,  offered  in  evidence  by  him- 
self, not  originally  called  for  by  plaintiff,  and  not  in  any  man- 
ner admitted  or  acquiesced  in  by  him.  Farlie  v.  Denton^  3 
Car.  &  P.,  103 ;  14  E.  C.  L.,  227,  228 ;  Healey  v.  Thatcher,  8 
Car.  &  P.,  338 ;  34  E.  C.  L.,  442 :  Whitford  v.  Buckmeyer  ^ 
Adams,  1  Gill  (Md.),  127,  140;  Van  Buren  v.  Digges,  11 
How.,  461,  477 ;  Towle  v.  Stevenson,  1  Johns.  (N.  Y.)  Cas., 
112 ;  Champlin  v.  Tilley,  3  Day  (Conn.),  306  ;  Antoine  v.  Coit, 
2  Hall  (N.  Y.),  40,  46,  47. 

Fiftih,  The  letter  to  the  defendant,  set  out  in  the  3d  bill  of 
exceptions,  was  not  evidence  for  the  defendant  for  any  pur- 
pose. The  letter  from  the  plaintiff  to  Mr.  Greenough  was 
admissible  to  show  his  authority  from  the  plaintiff,  and  shows 
conclusively  that  he  had  no  authority  to  ask  for  or  to  receive 
defendant's  written  statement,  set  out  in  the  2d  exception. 
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But  the  letter  written  by  plaintiff  to  defendant,  on  the  14th 
December,  1847,  was  not  evidence  in  mitigation  of  his  refusal 
on  the  22d  December,  1847,  or  on  the  2d  January,  1848 ;  and 
it  could  have  been  admissible  for  no  other  purpose. 

That  letter  would  have  reached  here  on  the  18th  Decem- 
^,^roo^  ber,  *1847,  at  furthest,  by  due  course  of  mail,  and  the 
-I  defendant  had  abundant  time  to  get  cool  before  the 
22d  of  that  month. 

The  refusals  were  both  given  deliberately,  wilfully,  with 
the  intent  to  punish,  that  is,  to  injure  the  plaintiff,  and  the 
malice  is  so  much  the  greater. 

Mr,  Coxe^  for  the  defendant  in  error,  made  the  following 
points: 

1.  That  the  Circuit  Court  ruled  according  to  law  on  all  the 
points  raised  in  the  bills  of  exception. 

2.  That  the  action  is  founded  upon  a  misconception  of  the 
4th  section  of  the  act  of  Congress  of  July  4th,  1836. 

3.  That  if  the  plaintiff's  case  is  embraced  by  that  section, 
the  evidence  in  the  record  furnishes  a  complete  justification 
of  the  acts  of  defendant. 

4.  That  the  declaration  sets  forth  no  legal  cause  of  action. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

The  bills  of  exception,  taken  by  the  plaintiff  to  the  rejec- 
tion and  admission  of  testimony  on  the  trial,  have  not  been 
supported. 

The  declaration  charges,  that  the  defendant,  Burke,  was 
Commissioner  of  Patents,  and  as  such  was  bound  to  grant  to 
applicants  therefor,  copies  of  patents,  &c.,  on  payment  of  fees. 
That  the  plaintiff  tendered  the  customary  fees  and  demanded 
copies  of  certain  patents,  which  defendant  refused  to  give 
him,  to  the  damage  of  plaintiff,  $10,000,  &c. 

As  no  special  damage  is  alleged,  the  court  very  properly, 
refuse  to  receive  evidence  tending  to  prove  it. 

A  demand  for  certian  copies  was  made  through  the  agency 
of  Mr.  Greenough,  but  accompanied  with  a  letter  from  plain- 
tiff to  defendant,  requesting  him  to  deliver  the  copies  to  Mr. 
Greenough.  This  letter,  with  the  answer  of  defendant 
thereto,  was  properly  received  as  part  of  the  re%  getitce^  or  as 
a  conversation  between  the  parties,  reduced  to  writing, 

A  bill  of  exceptions  was  also  taken  to  the  charge  of  the 
court,  who  instructed  the  jury,  "  that,  upon  the  evidence  be- 
fore them,  the  plaintiff  was  not  entitled  to  recover." 

As  the  plaintiff  had  shown  a  demand  of  the  copies,  with 
tender  of  fees,  and  a  refusal  of  defendant,  he  had  made  out 
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bis  case  as  laid  in  bis  declaration,  and  was  entitled  to  a  yer- 
dict  for  nominal  damages,  unless  by  law  he  was  not  entitled 
to  demand  such  copies,  or  defendant  had  shown  a  sufficient 
excuse  for  refusing  them.  Patents  are  public  records.  All 
pei-sons  are  bound  to  take  notice  of  their  contents,  and  con- 
sequently should  have  a  right  to  obtain  copies  of  them.  The 
patent  law  of  1886,  §  4,  enacts  that  ^^any  person  making 
application  therefor  may  *have  certified  copies,"  &c.  r«roo 
These  records  being  in  the  care  and  custoay  of  the  '- 
Commissioner  of  Patents,  it  is  his  duty  to  give  authenticated 
copies  to  any  person  who  shall  demand  the  same,  as  soon  as 
he  conveniently  can,  on  payment  of  the  legal  fees.  Where 
there  is  a  right  on  the  one  side,  and  a  coiTesponding  duty 
imposed  on  the  other,  a  refusal  to  perform  such  duty,  on  the 
reasonable  request  of  the  party  entitled  to  demand  it,  will 
subject  the  officer  to  an  action.  But  the  party  entitled  to 
such  services  must  request  it  in  a  proper  manner.  He  has  no 
right  to  accompany  his  demand  with  personal  insult,  or  vulgar 
abuse  of  the  officer.  Those  to  whom  the  people  have  com- 
mitted high  trusts,  are  entitled  at  least  to  common  courtesy, 
and  are  not  bound  to  submit  to  the  insolence  or  ill  temper  of 
those  who  disregard  the  decencies  of  social  intercourse.  A 
demand,  accompanied  with  rudeness  and  insult,  is  not  a  legal 
demand.  The  letter,  accompanying  the  plaintiffs  demand  in 
this  case,  was  taunting,  insulting,  and  libellous,  indicating  a 
want  of  taste  and  temper.  And  if  the  case  had  rested  here, 
we  could  have  found  no  fault  with  the  instruction  of  the 
court.  But  the  plaintiff  showed  another  demand,  some  two 
weeks  after  the  first,  by  his  agent,  which  was  made  in  a 
proper  manner,  and  unaccompanied  with  any  insulting  mis- 
sive. The  defendant  was  not  justified  in  refusing  this  de- 
mand on  account  of  the  former  misconduct  of  the  plaintiff,  or 
to  enforce  an  apology  by  withholding  his  rights.  Ill  manners 
or  bad  temper  do  not  work  a  forfeiture  of  men's  civil  rights. 
While  the  want  of  an  apology  for  his  previous  rudeness  and 
insult  might  well  justify  the  defendant  in  refusing  all  social 
intercourse. with  the  plaintiff,  yet  it  could  not  release  him 
from  the  obligations  imposed  upon  him  by  his  official  station, 
or  entitle  him  to  disregard  the  rights  guaranteed  to  the  plain- 
tiff by  the  laws  of  the  land. 

The  court  below  erred,  therefore,  in  not  instructing  the 
jury,  that  if  they  believed  the  testimony,  the  plaintiff  was 
entitled  to  a  verdict  for  nominal  damages. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

628 


5dS  SUPEEME  COURT. 


Walker  €t  al.  v.  Kobbins  et  ai. 


ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  now  here  ordered  and  adjudged,  by  this  court,  that 
the  judgment. of  the  said  Circuit  Court,  in  this  cause  be, 
and  the  same  is  hereby,  reversed  with  costs ;  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Cir- 
cuit Court,  with  directions  to  award  a  venire  facias  de  novo. 


i>»»> 


♦^841  *Wi^^^-^^  ^-  Walker  and  Samuel  M.  Puckett, 
J      Appellants,  v.  George  S.  Robbins,  Lloyd  W. 
Wells,  Abljah  Fisher,  and  Robert  H.  McCurdy. 

a  biU  in  chancery  will  not  lie  for  the  purpose  of  perpetually  enjoining  a  Judg- 
menty  upon  the  ground  that  there  was  a  false  return  in  serying  process  upon 
one  of  the  defendants.  Redress  must  be  sought  in  the  court  which  gave 
the  judgment,  or  in  an  action  against  the  marshal. 

MoreoTer,  the  defendant  in  this  case,  by  his  actions,  waived  all  benefit  which 
he  might  have  derived  from  the  false  return ;  and  no  defence  was  made  on 
the  tnal  at  law,  impeaching  the  correctness  of  the  cause  of  action  sued  on, 
and  in  such  a  case,  resort  cannot  be  had  to  equity  to  supply  the  omission.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi,  sitting  as  a 
Court  of  Equity. 

The  facts  in  the  case  are  set  forth  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Freeman^  for  the  appellants,  and  Mr. 
Crittenden^  (Attorney-General,)  for  the  appellees. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

William  F.  Walker,  Samuel  M.  Puckett,  and  John  Lang, 
filed  their  bill  against  Robbins  and  others,  praying  a  perpet- 
ual injunction  against  a  judgment  at  law  recovered  in  the 
Circuit  Court  of  the  Mississippi  District,  alleging,  among 
other  grounds  of  relief,  that  William  F.  Walker,  one  of  the 

^  Cited.    Hendrickton  v.  Hinckley,  Id.,  11 ;  lidsterson  y.  Ashcom,  54  Tex., 

17   How.,  445;    Crim  y.   Handle^,  4  328.    See  note  to    Creath  r.  Sims,  6 

Otto,  658 ;  Brown  v.  County  of  Buena  How.,  204. 
Vista,  5  Id.,  161 ;  Embry  y.  Palmer,  17 
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complainants,  was  not  served  with  notice  to  appear  and  de- 
fend the  suit  at  law. 

The  deputy  marshal  returned  the  original  writ,  "  Executed 
on  William  F.  Walker,  6th  of  April,  1840,  personally."  More 
than  ten  years  afterwards  the  deposition  of  the  deputy  (Cook) 
was  taken  in  Texas,  when  he  testified  that  his  return  was 
false ;  that  he  did  not  notify  Walker,  but  indorsed  the  writ 
executed,  intending  to  execute  it  after  the  indorsement  was 
made,  and  therefore  he  let  it  stand,  although  he  never  did 
notify  Walker. 

Assuming  the  fact  to  be  that  Walker  was  not  served  with 
process,  and  that  the  marshal's  return  is  false,  can  the  bill,  in 
this  event,  be  maintained  ?  The  respondents  did  no  act  that 
can  connect  them  with  the  false  return ;  it  was  the  sole  act 
of  the  marshal,  through  his  deputy,  for  which  he  was  respon- 
sible to  the  complainant,  Walker,  for  any  damages  that  were 
sustained  by  him  in  consequence  of  the  false  return.  This  is 
free  from  controversy ;  still  the  marshal's  responsibility  does 
not  settle  the  question  made  by  the  bill,  which  is,  in  general 
terms,  whether  a  court  of  equity  has  jurisdiction  to  regulate 
proceedings,  and  to  afford  relief  at  law,  where  there  has  been 
abuse,  in  the  various  details  arising  on  execution  of  process, 
original,  *mesne,  and  final.  If  a  court  of  chancery  can  r#cQc 
be  called  on  to  correct  one  abuse,  so  it  may  be  to  cor-  L 
rect  another ;  and  in  effect,  to  vacate  judgments,  where  the 
tribunal  rendering  the  same  would  refuse  relief,  either  on 
motion,  or  on  a  proceeding  by  audita  querela^  where  this 
mode  of  redress  is  in  use. 

In  cases  of  false  returns  affecting  the  defendant,  where  the 
plaintiff  at  law  is  not  in  fault,  redress  can  only  be  had  in  the 
court  of  law  where  the  record  was  made,  and  if  relief  cannot 
be  had  there,  the  party  injured  must  seek  his  remedy  against 
the  marshal. 

We  are  of  the  opinion,  however,  that  the  return  was  not 
false ;  but  if  it  was,  that  Walker  waived  the  want  of  notice 
by  pleading  to  the  action.  The  suit  was  against  Walker, 
Puckett  and  Lang.  The  latter  employed  David  Shelton  as 
his  attorney  to  defend  the  suit.  Lang  told  Shelton  to  put  in 
pleas  for  all  the  defendants  who  had  been  served  with  pro- 
cess. Upon  examination,  Shelton  found  that  process  nad 
been  served  on  Walker,  Lang,  and  Puckett,  and  he  put  in  a 
joint  plea  for  them.  Afterwards,  Shelton,  the  attorney,  met 
both  Walker  and  Lang  in  Jackson,  where  the  court  sat,  and 
spoke  to  them  in  each  other's  presence,  about  the  defence  of 
the  case ;  and  a  conversation  was  held  with  them,  in  which 
they  promised  Mr.  Shelton  that  another  attorney,  William 
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Seiger,  should  be  associated  with  him  in  defending  the  suit. 
The  questions  likely  to  arise  in  the  case  were  stated  bj  Lang 
and  Walker,  and  they  were  especially  anxious  to  know  from 
Shelton  whether  Mr.  Shields,  the  principal  to  the  note  sued 
OD,  would  be  competent  as  a  witness  on  their  behalf.  The 
cause  was  tried  at  a  subsequent  term,  on  the  issue  made  by 
the  plea  put  in  by  Shelton,  and  a  verdict  and  judgment  ren- 
dered. 

No  defence  was  made  on  the  trial  at  law,  impeaching  the 
consideration  of  the  note  sued  on,  either  on  the  ground  that 
Green  had  not  delivered  the  bank-notes,  as  stipulated  by  him ; 
nor  on  the  ground  that  usury  entered  into  the  transaction  be- 
cause the  notes  were  at  a  discount  of  from  forty  to  fifty  per 
cent.  Neither  was  any  proof  introduced  on  the  hearing  of 
this  chancery  suit  in  the  Circuit  Court,  tending  to  show  that 
Green  failed  to  deliver  the  bank-notes,  although  the  respond- 
ents put  the  fact  in  issue ;  and  as  the  face  of  the  note  im- 
ported a  consideration,  no-  further  evidence  to  sustain  it  was 
required  from  the  respondents. 

They  admit  that  the  bank-notes  were  at  the  rate  of  dis- 
count stated  in  the  bill,  but  insisted  they  were  of  equal  value 
to  Shields  as  if  they  had  been  at  par ;  and  this  the  bill  admits 
would  have  been  the  case,  had  Shields  received  them  accord- 
ing to  his  agreement  with  Green ;  and  there  being  no  proof 
♦'iSfil  ^  ^^^  contrary,  we  *must  assume  that  thev  were  duly 
J  received.  But  whether  they  were  duly  delivered  or 
not,  is  immaterial.  The  defendants  in  the  suit  at  law  had  an 
opportunity  to  make  their  defence  there,  and  having  failed  to 
make  it,  cannot  be  heard  in  a  Court  of  Equity.  By  way  of 
authority,  we  need  only  repeat,  as  the  settled  rule,  what  was 
adjudged  in  the  case  of  Creatk  v.  Sim%^  (5  How.,  204,)  that 
whenever  a  competent  defence  shall  have  existed  at  law,  the 
party  who  may  have  neglected  to  use  it,  will  never  be  per- 
mitted to  supply  the  omission  and  set  it  up  by  bill  in  chancery. 

This  court  has  never  depai*ted  from  the  foregoing  rule,  nor 
allowed  the  circuit  courts  to  depart  from  it  in  cases  brought 
here.  Nor  can  we  do  so  without  violating  the  sixteenth 
section  of  the  Judiciary  Act  of  1789,  in  its  true  sense.  Ap- 
parent aberrations  may  be  found,  but  they  are  only  apparent. 

We  order  that  the  decree  below  be  afiQrmed. 


ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
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On  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 


Henry  D.  Hutf,  John  Bullen,  and  Samuel  Hale, 
Plaintiffs  in  ebbob,  v.  Champion  J.  Hutchinson, 

WHO    SUES    FOB    THE    USE    OF    WiLLIAM    W.    HUBLBUT, 

Joseph  A.  Sweetzeb,  Philip  Van  Valkenbubgh,  and 
Geobge  S.  Phillips. 

Where  the  marshal  of  the  District  of  Wisconsin  attached  property  at  the  suit  of 
creditors  in  New  York,  and  then  gave  it  up  upon  the  execution  of  a  bond  to 
himself,  for  the  use  of  those  creditors,  it. was  within  the  jurisdiction  of  the 
District  Court  of  the  United  States  for  Wisconsin,  to  entertain  a  suit  by  the 
marshal,  suing  upon  the  bond  for  the  New  York  creditors,  against  the  claim- 
ants in  Wisconsin,  although  both  parties  resided  in  the  same  State. 

The  name  of  the  marshal  was  merely  formal ;  the  real  plaintiffs  were  averred 
to  be  citizens  of  New  York.^ 

It  was  not  a  good  exception  upon  the  ground  of  variation  between  the  evi- 
dence and  declaration,  that  the  latter  stated  the  bond  to  have  been  given  to 
Hutchinson  as  marshal  of  the  District  of  Wisconsin,  and  the  former  said  the 
State  of  Wisconsin.    They  mean  the  same  thing. 

Judgment  having  been  rendered  for  the  plaintiffs  in  the  attachment,  by  a 
court  having  jurisdiction  over  the  subject,  it  was  too  late  to  object  to 
those  proceedings  in  a  suit  upon  the  bond,  in  which  they  were  collaterally 
introduced.^ 

The  bond  given  to  the  marshal  was  in  conformity  with  the  statute. 

*The  objections,  that  the  declaration  on  the  bond  did  not  show  the  r^^'? 
jurisdiction  of  the  court  in  the  attachment  suit ;  that  the  verdict  was  ^ 
entered  for  the  amount  due  instead  of  the  penalty  of  the  bond,  and  that  the 
recovery  was  for  a  sum  greater  than  was  claimed  by  the  ad  damnum  in  the 
declaration,  were  not  sufficient  for  a  new  trial. 

This  case  was  brought  up,  by  writ  of  error,  from  the 
District  Court  of  the  United  States  for  the  District  of  Wis- 
consin. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  arffued  by  Mr.  Chatfield^  for  the  plaintiffs  in  error, 
and  by  Mr.  IJee  and  Mr.  Seward^  for  the  defendants  in  error. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

1  Cited.  Florida  v.  Georgia,  17  *  Cited.  Christmas  v.  Russell,  5 
How.,  i9Q;  Rice  Y.Houston,  IS  Wall.,  Wall.,  306;  Lamp  Chimney  Co.  v. 
67.  See  note  to  McNutt  v.  Bland,  2  Brass  ^c.  Co.,  1  Otto,  661 ;  Allman  v. 
How.,  1.  Taylor,  101  111.,  187 ;  Chaffee  v.  Hooper 

64  Vt,  616. 
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This  case  is  brought  before  us  by  a  writ  of  error  from  the 
District  Court  for  the  District  of  Wisconsin. 

The  action  was  commenced  on  a  bond  given  by  the  plain- 
tiffs in  error  to  Champion  J.  Hutchinson,  United  States 
Marshal,  for  the  State  of  Wisconsin,  and  his  successor  in 
office,  in  the  penal  sum  of  five  thousand  six  hundred  dollars, 
for  the  payment  of  any  judgment  within  sixty  days  after  its 
rendition,  in  a  suit  which  William  Hurlbut  and  others  had 
commenced  in  the  District  Court,  against  Huff,  by  attach- 
ment, and  in  which  a  iudgment  was  rendered  for  the  plaintiffs, 
for  two  thousand  eight  hundred  and  eighty-four  dollars  and 
forty-eight  cents,  and  costs.  To  the  declaration  the  defend- 
ants pleaded  in  abatement,  that  at  the  commencement  of  the 
suit.  Huff,  Bullen,  and  Hale,  were  citizens  of  the  State  of 
Wisconsin,  and  that  the  said  Champion  J.  Hutchinson  was 
also  a  citizen  of  the  same  State. 

To  this  plea  a  demurrer  was  filed ;  and  the  District  Court 
sustained  the  demurrer. 

The  declaration  stated  that  Hutchinson,  late  marshal,  sues 
for  the  use  of  William  W.  Hurlbut,  Joseph  A.  Sweetzer, 
Philip  Van  Valkenburgh,  and  George  S.  Phillips,  citizens  of 
the  State  of  New  York,  plaintiffs.  The  bond  was  given  to 
the  marshal  in  pursuance  of  the  statute  of  Wisconsin,  regulat- 
ing proceedings  against  debtors  by  attachment,  and  the  name 
of  Hutchinson  was  merely  formal,  as  he  had  no  interest  in 
the  suit.  The  real  plaintiffs  were  those  named  in  the  declara- 
tion, for  whose  use  the  suit  was  brought,  and  who  are  averred 
to  be  citizens  of  New  York. 

The  District  Court  did  not  err  in  sustaining  the  demurrer. 
In  McNutt  V.  Bland  ^  Humphreys^  (2  How.,  10,)  this  court 
held,  in  such  a  case,  the  Circuit  Court  had  jurisdiction. 

After  the  demurrer  was  sustained,  the  aefendants  filed  a 
plea  of  nil  debet. 

On  the  trial,  a  bill  of  exceptions  was  taken  to  the  rulings 
of  the  court,  which  will  now  be  considered. 
♦'iSSl  *The  first  exception  was  to  the  introduction  of  the 
-*  bond  as  evidence,  because  it  varied  from  the  declara- 
tion. The  alleged  variance  consisted  in  this :  The  declaration 
states  the  bond  to  have  been  given  to  Hutchinson,  as  marshal 
of  the  District  of  Wisconsin,  and  in  the  bond  he  is  described 
as  the  marshal  for  the  State  of  Wisconsin.  As  the  State  of 
Wisconsin  is  the  same  in  fact  and  in  law,  as  the  District  of 
Wisconsin,  there  was  no  variance. 

Objection  was  made  to  the  introduction  of  the  writ  of 
attachment  in  evidence,  on  the  same  ground  of  variance  as 
above  stated  to  the  bond.     There  was  no  necessity  of  intro- 
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ducing  this  evidence,  as  the  condition  of  the  bond  referred  to 
the  judgment  to  be  obtained,  but  the  court  did  not  err  in  ad- 
mitting it. 

Other  objections  were  made  to  the  affidavit  on  which  the 
attachment  was  issued,  to  the  return  of  the  writ,  &c.  These 
objections  were  unsustainable.  The  court  had  jurisdiction  of 
the  writ  by  attachment,  and  the  judgment  obtained  in  that 
case  was  collateral  to  a  suit  on  the  bond.  Objections,  there- 
fore, could  not  be  made  to  the  proceedings  in  attachment, 
however  erroneous  they  might  be. 

In  the  case  of  Vborhees  et  al.  v.  The  Bank  of  the  United 
States^  (10  Pet.,  449,)  this  court  say,  "  So  long  as  this  judg- 
ment remains  in  force,  it  is  in  itself  evidence  of  the  right  of 
the  plaintiff  to  the  thing  adjudged,  and  gives  him  a  right  to 
process  to  execute  the  judgment.  The  errors  of  the  court, 
however  apparent,  can  .be  examined  only  by  an  appellate 
power."  That  was  a  procedure  by  attachment,  and  there 
were  many  errors  on  the  face  of  the  record,  which  would  have 
required  an  appellate  court  to  reverse  the  judgment ;  but  they 
could  not  be  considered  when  the  record  of  the  judgment  was 
introduced  collaterally. 

It  was  objected  that  the  bond  did  not  pursue  the  statute. 
1.  That  it  should  have  been  in  double  the  amount  of  the 
goods  attached.  2.  That  the  bond  described  in  the  declara- 
tion is  in  the  penalty  of  $6,600,  to  pay  whatever  judgment 
should  be  obtained.  The  13th  section  of  the  statute,  which 
regulates  the  giving  of  the  bond,  provides  that  "  it  may  be  in 
a  penalty  of  double  the  amount  specified  in  the  affidavit,  an- 
nexed to  the  writ,  as  due  to  the  plaintiff,  conditioned  for  the 
payment  of  any  judgment  which  may  be  recovered  by  the 
plaintiff  in  the  suit  commenced  by  such  attachment,  within 
sixty  days  after  such  judgment  shall  be  rendered."  The  bond 
is  within  the  statute. 

The  bond  being  given  in  the  name  of  Hutchinson,  as  mar- 
shal, and  his  successor  in  office,  the  suit  is  well  brought  in 
thB  name  of  Hutchinson,  though  he  has  been  succeeded  in 
office  by  another.  The  name  of  the  obligee  being  used  as 
matter  of  form,  the  *action  may  be  brought  in  the  r«cQQ 
name  of  the  late  marshal  or  his  successor.  '- 

Several  grounds  were  taken  in  arrest  of  judgment. 

1.  Because  the  declaration  on  the  bond  does  not  show  that 
the  District  Court  had  jurisdiction  in  the  attachment  suit. 
Such  showing  was  unnecessary,  as  that  court  had  general 
jurisdiction  of  such  cases. 

2.  Because  the  verdict  is  informal,  in  being  entered  for  the 
amount  due,  when  it  should  have  been  for  the  penalty  of  the 
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bond.  This  is  a  mere  informality,  and  no  ground  for  arrest- 
ing the  judgment. 

3.  Because  the  recovery  is  for  a  sum  greater  than  is 
claimed  by  the  ad  damnum  in  the  declaration.  The  action 
was  debt,  and  the  damages  laid  were  only  required  to  cover 
the  interest. 

There  was  no  error  in  the  District  Court  in  overruling  the 
motion  in  arrest  of  judgment. 

The  judgment  of  the  District  Court  is  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  Wisconsin,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  District  Court  in 
this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs, 
and  interest  until  the  same  is  paid,  at  the  same  rate  per  an- 
num that  similar  judgments  bear  in  the  courts  of  the  State  of 
Wisconsin. 


i»«t» 


John  G.  GtOESEle  and  Others,  Appellants,  v.  Joseph  M. 

Bimeler  and  Others. 

A  iocietj  called  Separatists,  euugr&ted  from  Germany  to  the  United  States. 
Thej  were  very  poor,  and  one  of  them,  in  1817,  purchased  land  in  Ohio,  for 
which  he  gaye  his  bond,  and  took  the  title  to  himself.  Afterwards,  they 
adopted  two  constitutions,  one  in  1819,  and  one  in  1824,  which  they  signed, 
and  in  1832  obtained  an  act  of  incorporation.  The  articles  of  association, 
or  constitutions  of  1819  and  1824,  contained  a  renunciation  of  individual 
property. 

The  heirs  of  one  of  the  members  who  signed  these  conditions,  and  died  in 
1827,  cannot  maintain  a  bill  of  partition. 

From  1817  to  1819,  the  contract  between  the  members  and  the  person  w^o 
purchased  the  property,  vested  in  parol,  and  was  destitute  of  a  considera- 
tion.   No  legal  rights  were  vested  in  the  members. 

The  ancestor  of  these  heirs  renounced  all  right  of  individual  property,  when 
he  signed  the  articles,  and  did  so  upon  the  consideration  that  the  society 
would  support  him  in  sickness  and  in  health ;  and  this  was  deemed  by  him 
an  adequate  compensation  for  his  labor  and  property,  contributed  to  the 
common  stock. 

*6901  *^^^  principles  of  the  association  were,  that  land  and  other  property 
-•  were  to  be  acquired  by  the  members,  but  they  were  not  to  be  vested 
with  the  fee  of  the  land.  Hence,  at  the  death  of  one  of  them,  no  right  of 
property  descended  to  his  heirs. 

There  is  no  legal  objection  to  such  a  partnership ;  nor  can  it  be  considered  a 
forfeiture  of  individual  rights  for  the  community  to  succeed  to  h|9  share, 
because  it  was  a  matter  of  voluxttary  contract. 
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Nor  do  the  articles  of  association  constitute  a  perpetuity.  The  society  exists 
at  the  will  of  Its  members,  a  majority  of  whom  may  at  any  time  order  a  sale 
of  the  property,  and  break  up  the  association. 

The  eyidence  shows  that  they  are  a  moral,  religious,  and  industrious  people. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio,  sitting  as  a  Court  of  Equity. 

The  bill  was  filed  by  John  G.  Goesele  and  six  other  per- 
sons, as  heirs  at  law  of  Johannes  Goesele,  deceased,  against 
Bimeler  and  twenty-four  other  persons,  members  of  the 
Society  of  Separatists. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

The  Circuit  Court  dismissed  the  bill,  and  the  complainants 
appealed  to  this  court. 

It  was  argued  by  Mr.  Quinn^  for  the  appellants,  and  by 
Mr.  Stanberrjf  and  Mr.  Ewing^  for  the  appellees. 

Mr.  Quinn^  for  the  appellants,  stated  the  facts  in  the  case, 
the  articles  of  association  made  in  1819  and  1824,  and  then 
made  the  following  points : 

1st.  That  the  purchase  being  made  for  the  use  of  all  the 
members  of  the  company,  the  purchase-money  paid  with  the 
issues  and  profits  of  their  joint  labor  or  joint  means,  and  the 
title  taken  by  Bimeler,  either  with  or  without  a  fraudulent 
intention,  makes  him  a  trustee  of  the  legal  estate,  holding  to 
the  use  of  the  members  of  the  company,  each  of  whom  own 
an  undivided  portion  of  the  whole  trust  or  equitable  estate. 

2d.  That  this  trust,  or  equitable  estate,  is  an  estate  of  in- 
heritance, alienable  and  descendible  like  any  other  fee.  8 
Ohio,  898;  9  Ohio,  145.  And  that  of  such  an  estate 
Johannes  Goesele  died  seised  in  1827. 

Here  we  think  the  argument  properly  ends,  and  that  the 
complainants  are  entitled  to  an  account  and  partition.  But 
to  the  case  made  upon  the  articles,  we  say — 

1st.  That  if  the  articles  of  1819  constituted  a  partnership, 
(which  we  think  they  did  not,)  it  became  dissolved  by 
Johannes  Goesele's  death,  or  by  the  first  change  in  its  con- 
stituent parts. 

2d.  That  the  articles  of  1824  are  void  for  no  less  than  four 
different  reasons. 

1.  Because  there  is  no  grantee  or  assignee  to  take  the 
property  from  the  natural  persons.  Sloan  v.  McConahy^  4 
Ohio,  169.     The  society  being  unincorporated.     4  Wheat.,  1. 

*2.  Because  the  trusts  are  vague  and  uncertain.  8  r^eq-i 
Kent,  Com.,  808;  Bac.  Ab.,  Uses  and  Trusts,  266;  ■■  ^^^ 
Tomlins,  L.  Diet.,  Trusts ;  Story,  Eq.,  §  979  to  §  1070 ;  12 
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Ohio,  287 ;  6  Mass.,  604 ;  Swan,  Ohio  Stat.,  819 ;  2  Spenc. 
Eq.,  106 ;  7  Eng.  Com.  Law,  267. 

3.  Because  they  create  a  perpetuity.  Story,  Eq.,  §  974, 
n.;  10  Ohio,  4;  2  Spenc.  Eq.,  98,  et  seq.,  106;  4  Ohio,  515; 
Lord  Deerhurtt  v.  Ihike  of  St.  Albans^  6  Mad.,  235 ;  4  Kent, 
Com.,  267,  271 ;  1  Cox,  324 ;  1  Bin^.,  104. 

4.  Because  they  are  the  work  of  imposition,  and  a  scheme 
of  Bimeler  to  defraud  his  cestui  que  trusts. 

In  addition  to  these  two  exceptions  taken  to  the  articles  of 
1824,  two  others  are  made,  which  are  alike  common  to  both, 
and  which,  in  their  natural  order,  lie  in  advance  of  those  just 
taken.    They  are — 

1st.  That  no  articles  were  executed,  some  of  the  members 
having  failed  to  sign  ;  among  whom  is  the  defendant  Bime- 
ler, wno  now  claims  protection  under  them. 

2d.  That  the  so-called  Separatists*  society,  at  Zoar,  is  not 
an  association  or  community,  but  is  an  institution  of  a  mas- 
ter and  his  slaves,  or  what  the  Roman  jurists  characterized  as 
soitietas  leonina.    Story  on  Part.,  §  18. 

Bimeler,  upon  the  face  of  his  pleadings,  presents  five  points 
of  defence. 

1.  That  by  the  articles,  there  is  a  surrender  of  property,  and 
that  in  consequence  no  property  descended  to  Goesele's  heirs. 

2.  That  the  institution  is  to  be  taken  as  a  general  partner- 
ship, with  the  principles  of  succession  ingrafted  upon  it,  and 
its  property  is  to  be  taken  as  personalty. 

8.  That  in  virtue  of  the  act  of  incorporation,  passed  in 
1832,  the  entire  property  passed  to  the  corporation. 

4.  That  Johannes  Goesele's  labor  was  not  worth  more  than 
his  support. 

5.  That  the  property  has  been  improved  with  regard  to  a 
common  ownership,  and  cannot  now  be  divided. 

The  first  of  these  points,  we  say,  admits  the  first  objection 
made  to  the  articles  of  1824,  viz.,  the  want  of  an  assignee. 
For,  while  it  claims  a  surrender,  it  does  not  show  to  whom 
that  surrender  was  made. 

Upon  the  second  point,  we  think  the  articles  do  not  consti- 
tute a  partnership  ;  yet,  if  they  do,  we  think  it  is  a  waiver  of 
the  whole  defence ;  for,  if  the  members  were  partners,  tbey 
owned  the  property.  But  a  partnership,  with  the  principle 
of  succession  ingrafted  upon  it,  would  be  a  corporation, 
which  individuals  have   not  the  power  of  making.    In  the 

*5921  ^o^^id^^^^i^^  o^  these  points,  the  following  cases  are 
J  cited :  Miles  v.  Fisher^  10  *Ohio,  1 ;   Story  on  Part., 
8  273,  §  18;  16  Johns.  (N.  Y.),  159;  11  Mass.,  469;  Swan's 
Ohio  Statutes. 
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The  third  point,  namely,  that  Goesele's  property  passed  to  a 
corporation,  five  years  after  his  death,  is  not  the  law.  8  Pick. 
(Mass.),  456. 

Upon  the  fourth  point,  we  say  that,  whether  Goesele's  labor 
was  worth  more  or  less  than  his  support,  is  a  matter  after 
which  this  court  will  not  inquire ;  but,  finding  him  a  member 
of  the  company,  and  a  joint  owner  of  the  estate,  will  presume 
his  share  equal  to  that  of  the  other  members.  If,  however, 
it  makes  the  inquiiy,  it  will  find  that  he  contributed  about 
twice  or  three  times  his  proportionate  share. 

The  fifth  and  last  point  presented  on  the  face  of  the  plead- 
ings, namely,  that  the  property  has  been  improved  in  regard 
to  a  common  ownership,  and  is  incapable  of  division,  we 
cannot  but  regard  as  trifling.  And  yet  we  find  that  deposi- 
tions, covering  no  less  than  thirty  pages  of  printed  record, 
have  been  taken  to  prove  this  point,  together  with  one  other 
of  similar  importance,  namely,  that  the  members  are  well 
clothed,  well  fed,  and  are  contented. 

One  other  point  was  raised  by  the  defendant,  Bimeler,  at 
the  hearing  below,  and  will  probably  be  raised  again.  It  is, 
that  "  the  society  is  a  charity,"  or  rather  that  the  property  is 
a  donation  to  charitable  use.  This,  we  say,  it  is  not,  and  cite 
Ambl.,  652;  Story,  Eq.,  §  1156,  4th  ed.,  §  1182,  1183;  Rabb 
V.  Mead,  6  Rawle  (Pa.),  154 ;  Chase's  Ohio  Statutes,  1066 ; 
Swan's  Ohio  Statutes,  782 ;  4  Wheat.,  1, 

We  are  advised  that  it  will  be  insisted  that  the  society  is 
what  is  called  a  universal  partnei^hip.  If  it  is,  it  will  not 
help  the  defence ;  for  such  partnerships  differ  from  ordinary 
partnerships  only  in  the  extent  of  the  investment;  that  is, 
the  members  invest  their  all,  all  their  labor,  property,  and 
skill ;  but  in  every  other  particular,  including  the  causes  of 
dissolution,  they  are  governed  by  tlie  same  rules  that  govern 
ordinary  partnerships.  Were  they,  however,  such  as  is  claimed 
by  the  defence,  they  would  be  corporations. 

Again,  we  are  advised  that  it  will  be  claimed  that  the 
articles  are  a  contract  for  survivorship.  To  this  we  answer, 
that  nothing  can  be  farther  from  both  the  letter  and  spirit 
of  the  instruments.  Instead  of  its  being  provided  that  one 
shall  survive  to  the  estate  of  another,  it  is  expressly  provided 
that  no  one  shall  survive  to,  or  even  have  any  thing ;  and  in 
this  particular  the  first  decedent  and  the  last  survivor  are 
placed  in  precisely  the  same  situation.  Nothing  could  be 
more  foreign  from  the  intention,  than  that  the  last  survivor 
and  his  heirs  should  take  the  whole  property,  to  the  exclusion 
of  the  heirs  of  all  the  other  members.  r*59^ 

*That  Goesele  once  owned  the  property,  is  admitted ;  ^ 
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and  Bimeler  claims  to  be  nothing  but  a  trustee.  In  this 
situation,  when  called  upon  by  the  cestui  tpie  trust  to  con- 
vey the  legal  title,  he  endeavors  to  defend  himself  by  saying, 
that  cestui  que  trust  assigned  his  interest  to  a  third  pei*son. 
This  kind  of  defence  cannot  be  sustained.  For  as  he  is  a 
mere  stakeholder,  by  his  own  showing,  he  must  file  his  bill 
of  interpleader,  and  bring  that  third  party  before  the  court 
to  litigate  the  right. 

He  claims  protection,  too,  under  instruments  which  he  never 
signed,  but  which  he  got  others  to  sign,  by  representing  that 
he  would  also  be  a  subscriber. 

Great  complaint  is  made  from  the  other  side,  that  we  are 
endeavoring  to  infringe  upon  their  liberties  by  prohibiting 
them  from  living  in  community.  This  is  not  so.  Mr.  Bime- 
ler and  his  adherents  may  live  in  any  way  they  please,  pro- 
vided they  live  on  their  own  property ;  but  we  are  unwilling 
to  give  them  our  property  to  enable  them  to  live  in  any  way 
whatever.  They  say,  too,  that  the  appointment  of  a  receiver 
or  a  partition  will  break  up  the  society.  If  it  does,  it  ought 
to  be  broken  up ;  for  it  is  an  evidence  that  the  members  do 
not  wish  to  live  as  they  do. 

The  articles  of  1833  purport  to  be  a  revision  of  those  of 
1819  and  1824,  and  also  to  be  an  acceptance  of  an  act  of  in  - 
corporation  passed  in  1833  ;  but  they  form  a  society  entirely 
different  from  the  one  created  by  the  act,  for  which  reason, 
we  think,  the  grant  of  corporate  power  has  been  rejected.  A 
grant  of  corporate  power  must  be  received  as  it  came  from 
the  hands  of  the  legislature,  or  it  is  not  received  at  all.  Kirk 
V.  Newill,  1  T.  R.,  71. 

Their  by-laws,  too,  which  are  required  by  the  statute  to  be 
consistent  with  the  laws  of  the  United  States  and  the  State 
of  Ohio,  are  opposed  to  public  policy. 

They  require  the  alienating  rights  which  are  unalienable, 
and  close  the  doors  of  the  courts  of  justice  against  the  citizen. 
Constitution  of  Ohio,  §§  1,  16,  BUI  of  Rights ;  1  Blackf . 
(Ind.),  122 ;  19  Wend.  (N.  Y.),  77.  Deprive  the  husband  of 
his  courtesy  and  the  widow  of  her  dower.  4  Kent,  181 ;  3 
Id.,  30,  e ;  2  Spenc.  Eq.,  104 ;  1  Eden,  415.  Their  trusts  are 
also  vague  and  uncertain.  They  are  also  executory,  and,  to 
divest  the  member  of  his  property,  are  without  consideration. 

Under  these  articles,  as  well  as  under  those  of  1824,  if  the}*- 
are  sustained,  Bimeler  will  eventually  take  the  whole  prop- 
erty in  absolute  ownership.  He  still  holds  the  legal  title. 
The  members,  according  to  his  defence  under  the  articles  of 
1824,  hold  an  use  while  they  remain  members ;  consequently, 
when  they  cease  to  be  members,  either  by  death  or  otnerwise, 
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the  use  *estate  becomes  extinct,  and  his  legal  title  takes  r«cQ4 
the  absolute  property.  The  same  is  the  case  under  ^ 
the  articles  of  1838,  supposing  the  company  to  be  incorpor- 
ated ;  for  by  that  arrangement  the  corporation  holds  the  use 
estate  in  trust  for  the  use  of  the  members.  When  the  mem- 
bers die,  then  the  corporation  dies,  and,  as  a  consequence, 
there  is  nobody  to  look  after  the  trust ;  therefore,  whether 
the  company  is  or  is  not  incorporated,  Bimeler's  legal  title 
will  eventually  take  the  whole  estate. 

Such  an  advantage,  to  be  acquired  by  an  agent  over  his 
principals,  a  preacher  or  pastor  over  his  people,  and  a  trustee 
over  his  cestui  que  trusts^  cannot  be  sustained  by  any  enlight- 
ened system  of  jurisprudence. 

Mr.  Stanberry*8  brief  was  as  follows : 

I  propose,  in  the  first  place,  to  consider  the  character  and 
legal  condition  of  this  association,  as  it  stood  upon  the  mere 
agreements  of  1819  and  1824,  before  it  became  clothed  with 
a  corporate  capacity. 

It  is  said  it  was  simply  a  partnership,  liable  to  the  inci- 
dents of  that  condition,  and  subject  to  the  operation  of  all 
the  ordinary  causes  of  dissolution.  That,  in  point  of  fact,  it 
was  dissolved  by  the  first  death  which  happened  amongst  its 
members,  and  was  capable  of  dissolution  and  partition  of  its 
real  estate,  at  any  time,  at  the  instance  of  any  member. 

If  it  were  a  pure  partnership,  these  results  would  have  fol- 
lowed.    But  I  claim  this  association  is  not  of  that  character. 

The  original  agreement  provides  for  a  perfect  community 
of  property,  real  and  personal,  and  for  a  succession  or  sur- 
vivorship among  members  on  the  Tontine  principle.  It 
f'uards,  with  great  care,  against  the  dissolution  of  the  body, 
ts  property  consisted,  at  the  beginning,  of  a  common  stock 
of  money  and  chattels,  contributed  in  unequal  proportions 
by  the  members,  with  which,  and  the  labor  of  the  members, 
real  estate  and  personalty,  to  a  very  large  amount,  were  in 
process  of  time  accumulated.  The  legal  title  to  the  real 
estate  has  always  been  vested  in  Joseph  M.  Bimeler,  one  of 
the  members.  The  business  of  the  society  has  been  various. 
Agriculture,  manufactures,  and  merchandise,  have  been  carried 
on  simultaneously.  From  1817  to  1838,  a  period  of  seventeen 
years,  during  which  it  was  unincorporated,  various  changes 
took  place  in  the  body  of  the  society,  by  deaths,  withdrawals, 
expulsions,  and  admissions  of  members. 

With  this  general  outline,  we  can  enter  upon  the  inquiry 
which  is  opened  by  the  objections  on  the  other  side. 

And  first,  we  say,  this  was  not  a  mere  partnership,  nor  the 
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members  tenants  in  common.  The  agreement  for  community 
^jrqr-.  *of  property,  the  mutual  surrender  of  all  individual 
->  property  into  the  common  stock,  and  the  express  stip- 
ulations against  any  reclamation  in  the  case  of  withdrawal, 
and  for  the  preservation  of  the  common  property,  for  the 
exclusive  use  and  perpetual  enjoyment  of  the  members,  in 
succession,  are  inconsistent  with  the  incidents  of  mere  part- 
nership or  tenancy  in  common. 

There  can  be  no  question  as  to  the  intent  of  these  stipular 
tions.     The  only  doubt  is  as  to  their  legal  practicability. 

The  actual  practicability  of  such  a  society  is  demonstrated 
in  this  instance.  For  the  sixteen  years  in  which  it  existed 
without  a  charter  it  fulfilled  all  the  purposes  of  its  formation, 
and  secured  the  comfort  and  well-being  of  its  members,  beyond 
the  common  lot. 

But,  it  is  said,  there  are  legal  difficulties  which  the  agree- 
ment of  the  parties  cannot  surmount.     Let  us  consider  tnem. 

1.  It  is  said,  upon  the  death  of  a  member,  the  society  was 
dissolved  ex  necessitate.  This  consequence,  though  generally 
true  as  to  partnerships,  does  not  follow  where  the  agreement 
provides  against  it.  It  is  not  an  inevitable  consequence.  The 
doctrine  of  dissolution  upon  the  death  of  a  partner,  only  ob- 
tains where  the  deceased  partner  has  a  continuing  interest  in 
the  property  or  profits  of  the  association.  It  is  not  just  that 
the  surviving  partners  should  be  obliged  to  carry  on  the  busi- 
ness, without  his  cooperation,  for  the  benefit  of  his  estate. 
Story  on  Part.,  453. 

I  have  said  this  society  was  not  an  ordinary  partnership. 
It  very  closely  resembles  that  sort  of  partnership  in  the  civil 
law,  which  is  called  universal.  *'  Universal  partnerships  (de9 
societies  universelles^  are  contracts  by  which  the  parties  agree 
to  make  a  common  stock  of  all  property  they  respectively  pos- 
sess— they  may  extend  it  to  all  property,  real  or  personal,  or 
restrict  it  to  the  personal  only.  They  may,  as  in  other  part- 
nerships, agree  that  the  property  itself  shall  be  common  stock, 
or  that  the  fruits  only  shall  be  such ;  but  property  which  may 
accrue  to  one  of  the  parties,  after  entering  into  the  part- 
nership, by  donation,  succession,  or  legacy,  does  not  become 
common  stock,  and  any  stipulation  to  that  effect,  previous  to 
the  obtaining  of  the  property  aforesaid,  is  void."  "  An  uni- 
versal partnership  of  profits  includes  all  the  gains  that  may 
be  made,  from  whatever  source,  whether  from  property  or  in- 
dustry, with  the  restriction  contained  in  the  last  article,  and 
subject  to  all  legal  stipulations  between  the  parties."  Civil 
Code  of  Louisiana,  art.  2800,  2801. 

These  universal  partnerships  have  been  adopted  into  the 
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common  law.  Mr.  Justice  Story  thus  defines  them :  **By  uni- 
versal partnerships,  we  are  to  understand  these,  that  where  the 
•parties  agree  to  bring  into  the  firm  all  their  property,  p^cof? 
real,  personal,  and  mixed,  and  to  employ  all  their  skill,  *- 
labor,  services,  and  diligence,  in  trade  or  business,  for  the 
common  and  mutual  benefit,  so  that  there  is  an  entire  com- 
munion of  interest  between  them.  Such  contracts  are  within 
the  scope  of  the  common  law,  but  they  are  of  very  rare  exist- 
ence."    Story  on  Part.,  104. 

Such  a  form  of  association  being  within  the  scope  of  the 
common  law,  can  it  be  doubted  that,  by  the  mutual  consent 
and  agreement  of  the  members,  the  effect  of  a  dissolution  by 
death  may  be  provided  against  ? 

In  England,  and  in  the  United  States,  large  associations 
and  joint  stock  companies  exist,  under  agreements  which  pro- 
tect the  members,  inter  sese^  from  the  ordinary  incidents  of 
partnership,  such  as  dissolution  by  death,  bankruptcies,  as- 
signments, &c.  CoUyer  on  Part.,  614 ;  Livinff9t<m  v.  Lyneh^ 
4  Johns.  (N.  Y.)  Ch.,  673. 

This  association  is  a  general  partnership,  with  the  principle 
of  survivorship  ingrafted  upon  it.  In  this  particular  it  takes 
the  character  of  a  Tontine,  which  is  a  society  with  the  benefit 
of  survivorship,  the  longest  liver  taking  the  common  property 
in  absolute  ownership.  Encyclopaedia  Brit,  vol.  87,  art.  Ton- 
tine ;  Encyclopsedia  Amer.,  vol.  12,  art.  Tontine. 

I  can  see  no  objection  to  this  provision  as  to  ownership. 
Certainly  as  to  personalty  there  can  be  no  difficulty  ;  but  it 
is  said,  in  so  far  as  the  real  property  of  the  company  is  con- 
cerned, there  can  be  no  joint  tenancy,  no  right  of  survivor- 
ship, in  Ohio ;  and  that  upon  a  death  of  a  member,  his  interest 
in  the  real  estate  passes  to  his  heirs  at  law,  and  that  at  any 
time  the  right  to  partition  might  be  asserted. 

As  to  that,  it  is  to  be  considered,  in  the  fii^t  place,  that  this 
is  a  partnership,  and  that  the  real  estate  is,  by  the  articles  of 
association,  expressly  made  a  part  of  the  common  stock.  This, 
in  equity,  stamps  it  with  the  character  of  personalty.  Sum- 
mer V.  Hampson^  8  Ohio,  828. 

Fortunately  for  the  society,  the  title  to  its  real  estate  has 
always  been  well  vested  in  one  individual.  No  question  can 
be  raided  in  this  case  as  to  the  condition  of  that  legal  title, 
and  as  to  the  equitable  title  or  use,  that  was  in  the  members 
before  the  act  of  incorporation,  and  since  then  it  is  in  the  cor- 
porate body. 

I  do  not  doubt,  however,  that  as  a  general  principle,  equita- 
ble estates  follow  the  same  rules  as  to  descent,  &c.,  with  legal 
estates.    What  I  mean  to  say  in  reference  to  the  legal,  as  dis- 
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tinguished  from  the  equitable,  title,  is,  that  there  is  a  neces- 
sity it  should  vest  somewhere,  and  conform  to  general  rules 
as  to  transfer,  descent,  &c. 

Being  relieved,  in  this  case,  from  any  difBculty  as  to  the 
condition  of  the  fee  in  the  real  estate  of  this  society,  all  we 

♦^971  ^*^®  *^^  ^^^^  ^'  ^  merely  the  equitable  interest  or 
^  use  which  enured  to  the  members,  who  stood  in  the 
relation  of  cestuis  que  tru%t  to  Bimeler,  the  holder  of  the  .legal 
title.  As  I  have  before  said,  this  interest  in  partnership  prop- 
erty is  viewed  in  this  court  simply  as  personalty. 

But  if  that  were  not  so,  if  it  were  strictly  an  interest  in  real 
estate,  and  to  be  made  comformable  to  the  rules  which  govern 
real  property,  I  deny  that  the  principle  of  survivorship  may 
not  be  grafted  upon  it. 

Our  court  has  said,  in  an  early  case,  (^Sergeant  v.  Steinber- 
ber^  2  Ohio,  126,)  that  the  estate  by  joint  tenancy  does  not 
exist  in  Ohio.  That  case  only  required  of  the  court  to  decide 
that  it  does  not  exist  here  by  mere  operation  of  law.  But 
that  the  principle  of  survivorship  may  not  be  provided  for 
and  exist  by  limitation,  in  Ohio,  has  never  been  decided.  On 
the  contrary,  we  have  reported  cases  which  recognize  it. 
Miles  V.  Fiiher^  (10  Ohio,  1,)  is  a  case  of  that  character.  The 
court  say  in  that  case,  ^^  Lajring  out  of  view  the  doctrine  of 
survivorship,  resulting  from  joint  tenancy,  an  incident  of  the 
estate  depending  on  the  law  and  not  on  the  act  of  the  party, 
we  find  the  testator,  by  express  words,  limiting  the  estate  to 
three  trustees  and  the  survivor.  The  estate  well  passes  by 
these  words  to  the  survivor  for  life,  the  remainder  in  fee  is 
not  disposed  of." 

There  is,  then,  no  objection  to  survivorship  by  express 
limitation  or  agreement.  This  being  so,  there  has  been  no 
descent  to  any  heirs  of  the  deceased  members  of  the  society, 
and  there  is  no  present  right  of  partition  in  any  of  the  living 
members. 

It  is  also  said  that  even  as  to  the  personal  property,  it  is 
difficult  to  fix  its  ownership  distinct  from  the  individual  right 
of  each  member  making  the  contribution,  and  that  the  idea 
of  accumulation  for  an  unincorporated  body  is  a  fallacy. 

This  difficulty  is  altogether  fanciful.  The  member  of  this 
partnership  are  in  no  way  uncertain,  for  no  one  is  a  member 
whose  name  is  not  subscribed  to  the  articles  of  association. 
It  is  a  large  partnership.  The  accumulation  is  for  the  part- 
ners, not  for  an  ideal  company  or  mere  abstraction.  The 
property  loses  its  individuality  as  to  ownership  the  instant 
the  owner  becomes  a  member.  It  stands  like  the  property  of 
any  other  partnership.  The  partners  are  joint  owners.  No 
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formal  transfer  or  delivery  is  necessary;  the  possession  by 
one  partner  is  the  possession  of  all. 

Objection  is  also  made  to  this  association,  that  the  princi- 
ple of  community  and  succession  of  the  property  among  the* 
members,  involves  a  perpetuity.  There  is  nothing  like  a  per- 
petuity in  it.  The  society  has  the  perfect  right  of  disposal 
over  all  its  property,  real  as  well  as  personal,  and  this  power 
of  disposal  is  ^wholly  inconsistent  with  the  idea  of  per-  r«/:Qo 
petuity,  which  only  exists  where  property  is  so  limited  '- 
that  no  living  agency  can  unfetter  it. 

It  is  further  urged  that  this  society  is  contrary  to  the 
genius  of  our  free  institutions — that  its  constitution  enforces 
pei-petual  service  and  adherence  to  a  particular  faith,  and  that 
it  is  aristocratic  in  its  tendency. 

If  there  were  any  thing  in  such  objections,  the  constitution 
answers  them  all.  So  far  from  being  at  all  aristocratic,  this 
society  is  a  pure  democracy.  All  the  officers  are  chosen  by 
ballot,  every  member,  male  and  female,  having  an  equal  voice ; 
and  the  body  of  the  society  reserves  to  itself  the  power  of 
removing  officers,  and  changing  the  form  of  government  at 
pleasure.  All  distinctions  of  rank  or  wealth  are  abolished, 
and  a  perfect  equality  provided  for.  No  single  dogma  in 
religion  or  politics  is  announced,  no  unusual  restraint  on  mar- 
riage, nor  subserviency  to  any  doctrine  out  of  the  common 
way,  exist;  and  so  far  from  any  enforcement  of  perpetual 
service  being  provided  for,  the  right  is  reserved  for  every 
member  to  retire  from  the  society  at  pleasure,  with  the  sin- 
gle condition  that  no  claim  is  to  be  set  up  for  services  or 
property  contributed.  The  powers  which  the  society  con- 
fides to  its  officers  are  temporary,  and  so  distributed  as  to 
prevent  any  one  member  or  officer  from  engrossing  too  much 
power. 

Besides  this  liberal  frame  of  government,  the  constitution, 
by  very  full  enactments,  provides  for  the  education  of  the 
children,  the  comfort  and  support  of  all  the  members,  and 
the  peaceable  settlement  of  all  controversies  by  domestic 
tribunals.  It  is  impossible  to  hold  that  such  a  constitution  is 
contrary  to  public  policy,  or  in  any  sense  illegal.  To  say 
that  such  a  society  cannot  exist  under  our  form  of  govern- 
ment is  a  libel  on  our  free  institutions. 

Here  are  a  number  of  persons,  who,  in  the  exercise  of  their 
mature  judgment,  and  following  their  own  peculiar  views, 
have  thought  it  best,  more  than  thirty  years  ago,  to  associate 
as  one  family,  in  a  communion  of  property.  From  that  time 
to  the  present,  through  an  entire  generation,  their  experiment 
has  been  successful.    They  have  lived  in  peace,  plenty,  and 
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happiness,  beyond  the  oommon  lot.  The  legislature  has  giyen 
them  a  charter  to  perpetuate  their  social  existence ;  and  now 
it  is  urged  that,  in  this  land  of  liberty,  the  r^ht  does  not 
'exist  to  live  in  this  way  ;  a  very  bright  idea,  truly !  If  a  des* 
pot  proclaimed  such  an  edict,  forbidding  men  to  pursue  their 
own  mode  of  life,  in  their  own  inoffensive  way,  we  could  un- 
derstand it ;  but  it  is  quite  new  as  a  democratic  idea. 
*^QOi  ''^C^^*  Stanberry  then  cited  and  examined  .the  cases 
^^^-1  of  Waite  v.  Merrill  et  al.,  4  Greenl.  (Me.),  102 ;  SchH- 
ber  V.  Rapp,  5  Watts  (Pa.),  861 ;  QasB  and  Bonta  v.  Wilhite 
et  a!.,  2  Dana  (Ky.),  170.  He  then  contended  that  this  society 
was  protected  by  the  doctrine  of  charities,  and  by  its  act  of 
incorporation.) 

Mr,  Ewm^B  brief  was  as  follows. 

1st.  The  executor  or  administrator  of  Ooesele  is  not  a 
party  to  this  suit ;  therefore  no  question  as  to  personal  prop- 
erty can  arise. 

I  now  state  the  proposition  as  applying  to  property  purely 
personal,  but  will,  in  the  course  of  my  argument,  show  that 
it  controls  also  the  real  estate  owned  by  this  association,  to 
which  the  law  attributes  the  qualities  and  consequences  of 
personalty. 

2d.  This  suit,  therefore,  inyolves  nothing  but  title  to  real 
estate,  and  the  question  is,  did  Goesele  die  seised  of  an  in- 
heritable estate  in  the  lands  and  tenements  named  in  the 
bill. 

We  have  the  object  and  terms  of  the  original,  purchase 
from  no  other  source  than  the  answer  of  Bimeler.  He  sajns 
he  purchased  it  for  the  Separatist  society,  took  a  deed  in  his 
own  name,  and  gave  his  own  bonds  for  the  payment  of  the 
purchase-money.     P.  6. 

And  it  was  purchased  with  the  understanding  at  the  time 
that  it  should  be  paid  for  with  the  means  and  labor  of  those 
of  the  Separatists  who  would  settle  upon  it,  and  that  each 
should  have  thereof  in  proportion  to  the  amount  that  he  or 
she  should  contribute  to  paying  therefor.     P.  14. 

It  is  obvious,  at  once,  that  here  was  yet  no  partnership. 
And  there  was  yet  no  contract  between  Bimeler  and  either 
or  all  of  the  other  parties  which  equity  could  enforce. 

No  one  was  yet  bound  to  Bimeler,  that  he  should  go  upon 
the  land  or  pay  for  any  part  of  it ;  as  a  correlative  proposi- 
tion, Bimeler  was  not  bound  to  hold  the  land,  or  any  part  of 
it,  in  trust  for  any  of  them.  Both  parties  must  be  bound  or 
neither.  Goesele,  however,  went  on  to  the  land,  and  built  a 
small  log-house  on  a  town  lot  in  Zoar,  previous  to  1819. 
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Some  conflict  in  the  evidence  about  the  building.    He  went 
into  a  house. 

He  was  still  under  no  contract  to  pay  for  any  of  the  land. 
He  still  had  no  right  to  any  definite  part  or  amount,  on  mak- 
ing payment,  unless  it  may  have  been  the  town  lot  on  which 
his  house  was  built. 

He  had  yet  paid  nothing,  applied  nothing ;  had  no  contract 
which  equity  could  regard. 

If,  the  hour  before  the  execution  of  the  articles  of  April 
5th,  1819,  Goesele  had  claimed  a  definite  portion  of  the  land, 
and  offered  to  pay  for  it  in  proportion  to  the  cost  of  the 
whole,  a  court  of  equity  could  not  have  denied  it  to  him. 

*If  Bimeler  had  declared  that  he  would  thenceforth  r#gAA 
hold  the  land  to  his  own  use,  and  that  his  associates  ^ 
should  have  none  of  it,  equity  could  not  have  relieved  them 
by  decreeing  to  them  parts  of  the  land.  The  law,  however, 
would  have  given  them  a  quantum  meruit  for  the  labor  which 
they  had  performed. 

Or,  if  I  be  mistaken  in  this,  and  he  had  any  interest  in  the 
land  which  equity  could  recognize,  it  was  held  by  such  loose 
and  uncertain  tenure,  that  he  could  abandon  it  by  any  word 
or  deed  showing  a  purpose  not  to  retain  or  rely  upon  it. 
Goesele,  therefore,  was  entitled  to  nothing,  except  what  the 
articles  of  brotherhood  and  association  gave  him. 

The  genuineness  of  the  articles  is  doubted,  and  we  are 
called  upon  for  proof  that  Goesele  signed  them.  We  are 
content  that  the  court  should  regard  them  as  not  in  evi- 
dence, and  especially  that  Goesele  never  signed  them.  If 
that  be  so,  we  think  it  very  clear  that  he  never  had  any  right 
whatever,  except  to  a  compensation  in  money  for  his  services, 
if  he  rendered  any,  of  value  beyond  his  maintenance,  nurs- 
ing, and  burial.  But  this  is  a  question  which  none  but  his 
administrator  is  competent  to  litigate. 

But  he  had  rights  under  those  articles  of  association,  and 
as  his  counsel  is  probably  not  seriously  disposed  to  repudiate 
them,  I  will  inquire  what  the  rights  were  which  were  con- 
ferred by  them. 

Waiving,  for  the  present,  the  question  whether  this  was  or 
was  not  a  charitable  association,  and,  as  such,  protected  by 
the  law  of  charities,  I  will  examine  it  as  a  mere  attempt  to 
dispose  of  property  and  give  it  direction. 

I  will  suppose  Bimeler  to  have  signed  the  articles,  as  he  in- 
tended to  be  bound  by  them,  and  would  have  signed  them 
had  the  land  been  paid  for  and  his  notes  taken  up,  and  he 
did  sign  soon  after  this  was  done. 

Then  if  the  articles  were  good  to  transfer  real  estate  in 
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equity,  they  were  good  to  transfer  peraoDalty,  and  equally 
good  to  limit  and  direct  the  real  estate  transferred. 

What  title  to  the  real  estate  do  these  articles  vest  in 
Goesele  ?  It  is  to  be  borne  in  mind,  that  down  to  this  time 
Bimeler  had  the  legal  estate,  and  Goesele  had  no  interest  in 
it  which  a  court  of  equity  could  regard. 

The  articles  give  to  Goesele  a  right  to  live  upon,  and  enjoy 
a  fair  proportion  of  the  land,  during  his  life ;  to  raise  and 
have  his  children  educated  and  maintained  upon  it ;  to  take 
part,  with  others,  under  rules  agreed  upon  between  them- 
selves, in  its  management  and  control.  These  rights,  how- 
ever, were  conferrea  subject  to  conditions  and  forfeiture. 

But  the  conditions  were  complied  with,  namely,  that  he 
should  surrender  whatsoever  property  he  had,  to  the  associsr 
♦fiOn  *^^"'  *and  live  and  labor  with  them  during  his  life. 
^  He  did  not  incur  a  forfeiture ;  he  had  then  purchased 
this  right,  and  he  enjoyed  it ;  he  lived,  died,  and  was  buried 
in  the  lands  with  his  brethren  in  the  faith. 

Can  there  be  a  doubt  that  all  the  parties  were  competent 
to  make  this  contract?  But  if  there  be  a  doubt,  can  a  ques- 
tion now  arise  as  to  their  competency,  since  both  parties  kept 
it,  and  executed  it  faithfully  to  the  end? 

No  complaint  on  either  side,  of  wrong  or  violation,  until 
the  contract,  as  far  as  Goesele  was  concerned,  was  completely 
executed  and  ended. 

But  if  this  contract  could  not  be  legally  entered  into  by 
Goesele  with  the  other  members,  no  valid  contract  whatever 
was  entered  into  by  him  or  for  him. 

Bimeler  agreed  to  surrender  this  land  to  the  association,  to 
be  held  in  this  manner,  and  on  these  conditions.  He  never 
did  agree,  and  never  would  have  agreed,  to  surrender  it  to 
th^se  one  hundred  and  fifty  men  and  women  as  a  partnership, 
subject  to  the  consequences  of  partnerships,  dissolution  by 
the  death  or  withdrawal  of  a  member,  and  consequent  parti- 
tion, at  least  three  times  a  year,  of  land  and  personalty. 

If  equity  cannot  sustain  the  contract  which  the  parties  did 
make  for  themselves,  it  will  not  make  a  contract  for  them 
which  they  never  did  make,  and  never  intended  to  make,  and 
which  would  defeat  all  their  objects. 

But  it  will  carry  out  the  contract  according  to  their  intent, 
as  far  forth  as  the  principles  of  law  will  permit.  This  will 
readily  and  without  a  single  difficulty,  that  I  can  discover, 
dispose  of  Goesele's  interest,  and  consequently  of  this  case. 

Goesele  might,  without  the  violation  of  any  rule  of  law, 
give  his  labor  and  property,  if  he  had  any,  in  consideration  of 
the  provision  for  life  herein  made  for  him. 
642 


DECEMBER  TERM,  1852.  601 

Goetele  et  al.  v,  Bimeier  et  al. 

Bimeier  might,  in  like  manner,  bind  his  land  in  equity  to 
make  good  such  provision. 

8d.  But  I  do  not,  for  myself,  perceive  any  serious  difficulty 
in  transmitting  the  property,  with  the  personalty  and  the 
equitable  title  to  the  realty,  in  the  manner  adopted  by  these 
articles. 

Cannot  a  man  transfer  the  equitable  title  to  his  real  estate 
to  ten  men,  designated  as  those  who  live  on  it  and  have 
signed  the  article  of  transfer  with  him,  to  be  used  and  enjoyed 
by  them  as  long  as  they  shall  abide  by  the  terms  of  the  article, 
and  giving  a  right  to  the  persons,  to  whom  he  so  transfers,  to 
vest  the  same  right  in  others,  in  succession,  who  shall  enter 
into  the  same  article  in  future,  and  comply  with  its  condi- 
tions, the  majority  having,  as  in  this  case,  the  power  to  sell 
and  dispose  *of  the  property,  but  required  to  apply  r#^Ao 
the  proceeds  to  the  same  object  ?  L 

This  is  not  a  perpetuity  in  the  common-law  sense  of  the 
term  ;  it  does  not  tie  up  real  estate,  for  it  may  be  disposed  of 
at  any  time.  Such  a  limitation  of  the  real  estate,  or  its  pro- 
ceeds, would  be  good,  by  the  laws  of  Ohio,  for  the  lives  in 
being ;  and  each  tenant  for  life,  by  his  own  signature,  if  the 
full  estate  at  any  time  vested  in  him  or  them,  could  equally 
well  transmit  it  to  another  life,  and  so  in  succession,  a  ma- 
jority being  at  all  times  able  to  terminate  the  succession  at 
pleasure. 

4th.  But  if  I  be  wrong  in  this,  and  difficulty  arise  as  to 
the  final  disposition  of  the  property,  when  the  end  cometh, 
which  is  not  yet,  that  difficulty  is  removed  by  the  law  of 
charitable  uses,  considered  in  Mr.  Stauberry's  brief. 

5th.  And  if  this  be  not  a  charity,  and  as  such  protected  by 
equity,  and  if  the  contract  made  by  the  parties  for  themselves 
be  invalid  for  the  purposes  intended,  it  is  still  good  as  a  part- 
nership with  succession,  by  the  express  agreement  of  the 
parties,  an  agreement,  so  far,  unobjectionable.  All  the  prop- 
erty owned  in  common,  real  as  well  as  personal,  is  necessary 
to  carry  on  the  partnership ;  it  is,  therefore,  all  personalty  in 
equity.  And  the  partners,  or  a  majority  of  them,  can  readopt 
their  rules  or  change  them  at  pleasure,  and  transmit  their 
property  by  succession  as  heretofore,  or  divide  between  the 
partners. 

6th.  But  if  it  were  indeed  a  partnership,  we  have  not  the 
necessary  parties  in  court.  The  property  is  all  personalty, 
and  neither  executor  nor  administrator  of  Goesele  is  in 
court. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 
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This  case  comes  before  the  court  on  an  appeal  from  the 
Circuit  Court  of  the  District  of  Ohio. 

In  their  bill  the  complainants  represent  that  they  are  the 
heirs  at  law  of  Johannes  Goesele,  who  died  at  Zoar,  in  the 
county  of  Tuscarawas,  Ohio,  in  the  year  1827 ;  that  the  said 
Johannes,  in  his  lifetime,  associated  himself  with  the  defend- 
ants, Bimeler  and  others,  and  formed  a  society  of  Separatists, 
and  in  the  year  1817  they  purchased  of  one  Godfrey  Haga,  of 
Philadelphia,  a  tract  of  land  situated  in  said  county,  contain- 
ing 5,500  acres ;  that  afterwards  other  purchases  were  made, 
which,  when  added  to  the  first  purchase,  amounting  to  10,000 
acres,  with  a  large  number  of  town  lots,  and  other  property 
procured  about  the  same  time;  that  these  purchases  were 
made  on  behalf  of  Goesele,  deceased,  and  his  associates,  and 
for  their  use,  and  the  purchase-money  was  paid  by  their  joint 
labor  and  money ;  that  Bimeler  acted  fraudulently  as  their 
agent,  in  taking  the  deed  and  title  papers  to  himself  and  his 
heirs  forever. 

♦6031  *They  further  represent  that  many  of  his  associates 
-■  sold  their  interest  to  their  ancestor,  on  leaving  the 
society.  And  the  defendants  allege,  that,  as  heirs  of  their 
ancestor,  they  are  entitled  to  one  hundredth  portion  of  the 
estate  now  held  by  Bimeler ;  and  that  they  have  requested 
the  defendants  to  make  partition  of  the  estate,  which  has 
been  refused;  that  Bimeler,  although  often  requested,  has  re^ 
fused  to  convey  to  the  complainants  any  part  of  the  estate  \ 
and  they  pray  that  he  may  be  compelled  to  give  a  full  and 
true  description  of  the  property  held  by  him  as  stated ;  and 
that  on  a  final  hearing  he  may  be  decreed  to  make  partition 
of  the  said  property,  and  to  make  a  good  deed  in  fee-simple 
to  the  complainants,  for  so  much  of  the  said  property  as  may 
be  found  to  belong  to  them. 

In  the  year  1817,  the  members  of  the  above  associatioii 
emigrated  from  Germany  to  the  United  States.  They  came 
from  the  Kingdom  of  Wertemberg,  where  they  h^d  been 
known  for  years  as  a  religious  society  called  Separatists. 
They  were  much  persecuted  on  account  of  their  religion. 
Goesele,  the  ancestor  of  the  complainants,  with  another  mem- 
ber, had  been  imprisoned  for  nine  years ,  and  the  safety  of 
Bimeler  depended  on  his  frequent  changes  of  residence,  and 
living  in  the  utmost  privacy.  In  that  country  they  sought 
to  establish  themselves  by  purchasing  land,  but  they  found 
that  the  laws  would  not  allow  them  this  privilege.  Disheart- 
ened by  persecution  and  injustice,  they  came  to  this  country 
in  pursuit  of  civil  and  religious  liberty.  When  they  arrived 
at  Philadelphia,  they  were  in  a  destitute  condition.  They 
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were  supported  while  in  that  city,  and  enabled  to  travel  to 
the  place  where  they  now  live,  by  the  cbaiitieB  of  the  Friend 
Quakers  of  Philadelphia  and  of  the  city  of  London.  These 
contributions  amounted  to  eighteen  dollars  to  each  person. 
A  large  majority  of  the  society  consisted  of  women  and 
children. 

While  at  Philadelphia,  Bimeler,  the  head  and  principal 
man  of  the  association,  purchased,  in  his  own  name,  from 
Godfrey  Haga,  the  five  thousand  five  hundred  acres  of  land, 
as  stated  in  the  bill.  A  credit  of  thirteen  years  was  given, 
three  years  without  interest.  A  d«ed  to  Bimeler  and  his  heirs 
was  executed  for  the  laud,  the  7th  of  May,  1818 ;  a  mortgage 
to  secure  the  consideration  of  iil5,000  was  executed.  On  their 
arrival  at  the  place  of  their  destination,  they  found  it  an  un^ 
broken  forest ;  their  meaus  were  exliausted,  and  they  had  no 
other  dependence  than  the  labor  of  theix  hands.  They  were 
no  strangers  to  a  rigid  economy,  and  they  were  industrious 
from  principle. 

At  the  time  of  their  settlement  at  Zoar,  they  did  not  con- 
template a  community  of  property.  On  the  15th  of  April, 
1819,  articles  of  association  were  drawn  up  and  signed  by  the 
^members  of  the  society,  consisting  of  fifty-three  males  rMtkA 
and  one  hundred  and  four  females.  In  the  preamble  ^ 
they  say,  '^  that  the  members  of  the  society  have,  in  a  spirit 
of  Christian  love,  agreed  to  unite  in  a  communion  of  prop- 
erty, according  to  the  rules  and  regulations  specified."  The 
members  renounce  all  individual  ownership  of  property,  pres- 
ent or  future,  real  or  personal,  and  transfer  the  same  to  tnree 
directors,  elected  by  themselves  annually ;  that  they  shall 
conduct  the  business  of  the  society,  take  possession  oi  all  its 
property,  and  account  to  the  society  for  all  their  transactions. 
Members  who  leave  the  society  are  to  receive  no  compensa- 
tion for  their  labor  or  property  contributed,  unless  an  allow- 
ance be  made  them  by  a  majority  of  the  society. 

These  articles  continued  in  force  until  the  18th  of  March, 
1824,  when  amendatory  articles  were  drawn  up  and  signed  by 
the  members  at  that  time,  consisting  of  sixty  males  and  one 
hundred  females.  In  these  articles  an  entire  union  of  prop- 
erty is  declared,  and  a  renunciation  of  individual  ownerohip. 
Males  of  the  age  of  twenty-one,  and  females  of  the  age  of 
eighteen,  become  members  by  signing  the  articles.  New 
members  are  received  in  this  way.  The  directors  elected  by 
the  society  conduct  the  affairs  of  the  association,  and  provide 
for  the  boarding,  lodging,  and  clothing  of  the  members.  The 
directors  are  to  apply  themselves  for  the  common  benefit  of 
the  society,  provide  for  the  children,  determine  disputes  among 
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the  members,  with  a  right  of  appeal  to  the  board  of  arbitrai- 
tion.  Other  provisions  were  made  for  the  expulsion  of  mem- 
bers, and  the  general  good  order  and  welfare  of  the  society. 

In  the  year  1832,  the  society  was  incorporated  by  a  law  of  the 
State,  which  gave  to  them  the  ordinary  powers  of  a  corporation. 
On  the  14th  of  May,  1833,  a  constitution  was  adopted  under 
the  act,  which  was  signed  by  fifty-one  males  and  one  hundred 
and  three  females.  The  constitution  embodies  substantially 
the  regulations  contained  in  the  preceding  articles,  and  some 
others  conformably  with  the  corporate  powers  conferred. 

This  is  the  outline  of  the  association  formed  at  Zoar.  It 
appears  a  different  plan  was  at  first  adopted.  Each  family 
was  to  select  from  the  general  tract  as  many  acres  as  it  could 
pay  for,  and  improve  it,  living  on  its  own  industry,  and  from 
the  same  source  paying  for  the  land.  But  this  plan  was  found 
impracticable,  and  in  less  than  two  years  it  was  abandoned, 
and  the  first  articles  of  association  were  adopted. 

The  ancestor  of  the  complainant,  as  stated,  died  in  1827,  a 
member  of  the  society.  His  name  was  signed  to  the  articles 
of  1819  and  1824.  There  was  no  evidence  in  the  case  con- 
ducing to  prove  any  contract,  except  that  which  arises  from 
♦fiOSl  ^^®  articles  *referred  to.  On  the  first  payment  made 
^  for  the  land,  it  appeared  that  Goesele  paid  a  small  sum 
that  remainded  unexpended  of  the  eighteen  dollars  he  received 
at  Philadelphia. 

The  answer  denies  the  allegations  of  the  bill  charging 
fraud,  and  every  allegation  to  charge  the  defendants,  except 
the  purchase  of  the  land  and  the  articles  referred  to. 

It  appears,  by  great  industry,  economy,  good  management, 
and  energy,  the  settlement  at  Zoar  has  prospered  more  than 
any  part  of  the  surrounding  country.  It  surpasses,  probably, 
all  other  neighborhoods  in  the  State  in  the  neatness  and  pro- 
ductiveness of  its  agriculture,  in  the  mechanic  arts,  and  in 
manufacturing  by  machinery.  The  value  of  the  property  is 
now  estimated  by  complainant's  counsel  te  be  more  than  a 
million  of  dollars.  This  is  a  most  extraordinary  advance  by 
the  labor  of  that  community,  about  two  thirds  of  which  con- 
sists of  females. 

In  view  of  the  facts  stated,  it  is  nt)t  perceived  how  the  case 
made  in  the  bill  can  be  sustained.  A  partition  is  prayed  for; 
but  there  is  no  evidence  on  which  such  a  right  can  be  founded. 
The  plan,  as  stated,  first  agreed  upon  at  Zoar,  for  individual 
proprietorship  and  labor,  was  abandoned  in  less  than  two 
years.  It  was  a  parol  contract,  no  consideration  being  paid. 
No  right  was  acquired  by  the  ancestor  of  the  complainant  on 
this  ground.  He  then  signed  the  first  articles,  which,  like 
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the  amended  articles,  renounced  individual  ownership  of 
property,  and  an  agreement  was  made  to  labor  for  the  com- 
munity, in  common  with  others,  for  their  comfortable  main- 
tenance. All  individual  right  of  property  became  merged  in 
the  general  right  of  the  association.  He  had  no  individual 
right,  and  could  transmit  none  to  his  heirs.  It  is  strange  that 
the  complainants  should  tsk  a  partition  through  their  ances- 
tor, when,  by  the  terms  of  his  contract,  he  could  have  no 
divisible  interest.  They  who  now  enjoy  the  property,  enjoy 
it  under  his  express  contract. 

But  if  there  were  a  ri^t  of  partition  by  the  complainants, 
there  is  no  such  statement  in  the  bill  as  would  authorize  the 
court  to  decree  it.  For  the  time  that  Goesele  lived,  what 
was  the  value  of  his  labor  in  comparison  with  the  labor  of  the 
others?  Twenty-five  years  have  elapsed  since  his  death. 
The  property  has  increaised  in  value  seven  hundred  per  cent.; 
and  of  this  property  partition  is  prayed.  But  there  is  not  a 
shadow  of  evidence  to  sustain  l^e  right.  The  proofs  and  the 
statements  in  the  bill  are  as  remote  and  inconsistent  as  can 
well  be  conceived. 

The  fraud  charged  on  Bimeler,  in  the  purchase  of  the  land^ 
if  true,  could  not  help  the  case  made  in  the  bill.  But  the 
charge  has  no  foundation.  Bimeler  purchased  the  land  in 
his  own  *name,  and  became  i^sponsible  for  the  pay-  r«gAg 
ment  of  the  consideration.  And  he  retained  the  title  '- 
until  the  purchase-money  was  paid,  and  an  act  of  incorpora- 
tion was  obtained,  when  he  signed  the  articles,  and  placed 
the  property  under  the  control  of  the  society,  he  having  no 
greater  (interest  in  it  than  any  other  individual.  But,  before 
this,  he  openly  declared  that  he  held  the  land  in  trust  for  the 
society.  As  an  honest  man,  he  could  not  change,  if  in  his 
power,  the  relation  he  bore  to  the  vendor,  until  the  considera- 
tion was  paid.  In  this  matter,  the  conduct  of  Bimeler  is  not 
only  not  fraudulent,  but  it  was  above  reproach.  It  was  wise 
and  most  judicious  to  secure  the  best  interests  of  the  associa- 
tion. 

The  articles  of  1819  and  1824  are  objected  to  as  not  consti- 
tuting a  contract  which  a  court  of  equity  would  enforce. 
And  it  is  said  that  chancery  will  not  enforce  a  forfeiture.  As 
a  general  rule,  chancery  may  not  enforce  a  forfeiture ;  but 
will  it  relieve  an  individual  from  his  contract,  entered  into 
fairly,  and  for  a  valuable  consideration  ?  What  is  there  in 
either  of  these  articles  that  is  contrary  to  good  morals,  or  that 
is  opposed  to  the  policy  of  the  laws?  An  association  of 
individuals  is  formed  under  a  religious  influence,  who  are  in 
a  destitute  condition,  having  little  to  rely  on  for  their  support 
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but  their  industry ;  and  they  agree  to  labor  in  common  for 
the  good  of  the  society,  and  a  comfortable  maintenance  for 
each  individual ;  and  whatever  shall  be  acquired  beyond  this 
shall  go  to  the  common  stock.  This  contract  provides  for 
every  member  of  the  community,  in  sickness  and  in  health, 
and  under  whatsoever  misfortune  may  occur.  And  this  is 
equal  to  the  independence  and  comforts  ordinarily  enjoyed. 

Tlie  ancestor  ox  the  complainants  entered  into  the  contract 
fairly  and  with  a  full  understanding  of  its  conditions.  The 
consideration  of  his  comfortable  maintenance,  under  all  cir- 
cumstances, was  deemed  by  him  an  adequate  compensation 
for  his  labor  and  property  contributed  to  the  common  stock. 
But  it  is  not  shown  that  Goesele  or  any  other  member  con- 
tributed to  the  general  fund,  with  the  exception  of  a  small 
sum  by  Goesele,  which,  probably,  could  not  have  exceeded 
five  dollars.  The  members  of  the  association  were  poor,  and 
were  unable  to  contribute  any  thing  but  labor.  In  this  way 
the  land  purchased  by  Bimeler  was  paid  for. 

The  complainants  speak  of  the  interest  of  their  ancestor  in 
the  real  and  personal  estate,  owned  by  the  association,  and 
their  counsel  contend  that  the  articles  did  not  divest  him  of 
either,  but  both  descended  to  his  heirs  at  law  at  his  death. 

This  argument  does  not  seem  to  comprehend  the  principles 
of  the  association.     Land  and  other  property  were  to  be 

♦6071  **c^^^^®^  ^7  *^®  members,  but  they  were  not  to  be 
-■  vested  with  the  fee  of  the  land.  While  they  remained 
in  the  society,  under  its  general  regulations,  the  products  of 
their  labor  on  the  land  and  otherwise  were  applied,  so  far  as 
necessary,  to  their  support.  Beyond  this,  they  were  to  have 
no  interest  in  the  land  or  in  the  personal  property.  Many  of 
the  members  were  aged  females,  others,  from  sickness  or 
disease,  were  unable  to  labor,  but  every  one,  whether  able  to 
labor  or  not,  was  provided  for  by  the  labor  of  the  community. 
This  was  a  benevolent  scheme,  and  from  its  character  might 
be  properly  denominated  a  charity.  But  from  the  nature  of 
the  association  and  the  object  to  be  attained,  it  is  clear  the 
individual  members  could  have  no  rights  to  the  property, 
except  its  use,  under  the  restrictions  imposed  by  the  articles. 
The  whole  policy  of  the  association  was  founded  on  a  princi- 
ple which  excluded  individual  ownership.  Such  an  owner- 
ship would  defeat  the  great  object  in  view,  by  necessarily 
giving  to  the  association  a  temporary  character.  If  the  inter- 
ests of  its  members  could  be  transferred,  or  pass  by  descent, 
the  maintenance  of  the  community  would  be  impossible.  In 
the  natural  course  of  things  the  ownership  of  the  property  in 
a  few  years,  by  transfer  and  descent,  would  pass  out  of  the 
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community  into  the  hands  of  strangers,  and  thereby  defeat 
the  object  in  view. 

By  disclaiming  all  individual  ownership  of  the  property  ac- 
quired by  their  labor,  for  the  benefits  secured  by  the  articles, 
the  members  give  durability  to  the  fund  accumulated,  and  to 
the  benevolent  purposes  to  which  it  is  applied.  No  legal  ob- 
jection is  perceived  to  such  a  partnership.  If  members  sepa- 
rate themselves  from  the  society  their  interest  in  the  property 
ceases,  and  new  members  that  may  be  admitted,  under  the 
articles,  enjoy  the  advantages  common  to  all. 

The  counsel  for  the  complainants  imagine  the  original  mem- 
bers possessed  property,  real  and  personal,  before  they  entered 
into  the  association,  which  is  contrary  to  the  facts  of  the  case, 
and  then  contend  that,  having  executed  no  conveyance  of  the 
property,  on  the  death  of  the  member  it  descended  to  his 
heirs  at  law. 

It  is  always  desirable  that  legal  principles  should  be  ap- 
plied to  the  facts  of  the  case.  When  the  members  first 
formed  the  association  they  were  destitute  of  property.  The 
purchase  of  the  land  by  Bimeler  had  been  made,  but  not  paid 
for ;  and  the  members  had  no  means  of  payment  but  by  the 
labor  of  their  hands.  This  they  agreed  to  give,  in  considera- 
tion of  being  supported  in  sickness  and  in  health,  disclaiming, 
at  the  same  time,  any  individual  claim  of  ownership  to  any 
property  which  should  be  acquired  by  the  community.  This 
statement  of  facts  *obviates  many  of  the  objections  r«gAo 
urged  by  complainants'  counsel.  If  the  members  of  ^ 
the  association  had  no  interest  in  the  land  when  they  signed 
the  articles,  no  conveyance  of  it  by  them  was  necessary. 
They  stipulated  a  compensation  for  their  future  labor  in  the 
support  to  be  given  them,  and  disclaimed  the  ownership  of 
all  property  acquired. 

It  is  said,  where  a  member  is  excommunicated  or  leaves 
the  society  he  forfeits  his  rights,  and  that  chancery  will  not 
enforce  a  forfeiture.  What  is  the  extent  of  this  forfeiture  ? 
It  is  the  right  to  a  support  from  the  society.  And  this  is 
certainly  reasonable.  Can  a  member  expect  to  be  supported 
by  the  society,  when  he  refuses  to  perrorm  his  part  of  the 
contract  which  entitles  him  to  a  support  ?  He  claims  pay  for 
his  labor.  He  has  been  paid  for  this,  in  pursuance  of  his  own 
contract.  In  sickness  and  in  health  he  has  been  clothed  and 
fed,  and  a  home  provided  for  him.  But  he  claims  payment 
for  property  which  he  surrendered  to  the  association  at  the 
time  he  became  a  member  of  it,  by  signing  the  articles.  The 
ownership  of  this  property  he  relinquished  to  his  associates 
as  a  part  of  the  contract ;  and  for  the  considerations  named, 
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all  the  demands  for  each  Moperty  in  the  language  of  the 
articles  signed,  ^'  the  indiviaual  abolished  and  abrogated  for 
himself  and  his  heirs.'^ 

Can  property  thus  conveyed  be  deemed  forfeited,  if  not 
recoverable  ?  A  forfeiture  is  against  the  will  of  the  owner. 
Where  property  is  conveyed  under  a  fair  contract  and  for  a 
valuable  consideration,  is  not  the  term  forfeited  misapplied, 
if  such  conveyance  be  held  valid  ?  Chancery  is  not  asked  to 
enforce  a  forfeiture  in  this  case.  No  property  is  shown  to 
have  been  transferred  to  the  association  by  the  ancestor  of 
the  complainants.  But  if  property  had  been  given  by  the 
ancestor,  would  a  court  of  chancery  direct  such  property  to 
be  surrendered  or  paid  for  against  the  express  contract  of  the 
owner  ?  The  surrender  or  giving  up  of  the  property  was  a 
part  of  the  consideration  on  which  tlie  association  stipulated 
to  support  him.  It  cannot  be  separated  from  that  agreement. 
And  it  is  clear,  where  the  fault  of  not  carrying  out  the  con- 
tract is  not  attributable  to  the  association,  but  to  the  mem- 
ber, he  cannot  have  the  aid  of  a  court  of  chancery. 

Do  the  articles  constitute  a  perpetuity?  We  all  think  that 
they  do  not.  They  provide  for  the  continuance  of  the  asso- 
ciation an  indefinite  period  of  time,  in  the  exercise  of  the  dis- 
cretion of  its  members.  But  there  is  no  obligation  to  this 
extent.  The  majority  of  the  members  may  require  a  sale  of 
the  property  and  break  up  the  association.  In  fact  the  ma- 
jority governs,  by  the  election  of  officers.  Members  may  be 
expelled  from  the  society  and  new  ones  admitted,  under 
*B0Q1  ^^^^''^^^^^  rules.  Whilst  *the  society  has  the  means 
-■  of  perpetuating  its  existence,  it  may  be  said  to  depend 
for  its  continuance,  on  the  will  of  a  majority  of  its  members. 

As  the  law  now  stands  in  England,  a  conveyance  by  exe* 
cutory  devises,  to  be  good,  cannot  extend  beyond  a  life  or 
lives  in  being,  and  twenty-one  years  and  the  fraction  of 
another  year,  to  reach  the  case  of  a  posthumous  child.  At" 
kinsan  v.  Hutchinson^  8  P.  Wms..,  258 ;  Langf  v.  Bl4u:kallt  7 
T.  R.,  100. 

There  are  many  depositions  in  the  case,  taken  in  behalf  of 
the  complainants,  by  persons  who  have  been  expelled  from 
the  society,  or,  having  left  it,  show  a  strong  hostility  to 
Bimeler.  They  represent  his  conduct  as  tyrannical  and 
oppressive  to  the  members  of  the  association,  and  as  controll- 
ing its  actions  absolutely.  And  several  instances  are  given 
to  impeach  his  moral  character  and  his  integrity.  Two  of 
the  witnesses  say  that  he  drives  a  splendid  carriage  and 
horses. 

In  regard  to  the  carriage,  it  is  proved  to  be  a  very  ordinary 
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one,  worth  about  three  hundred  dollars,  one  of  his  horses 
worth  about  twenty  dollars  and  the  other  thirty  or  forty. 
By  respectable  persons  out  of  the  society,  Bimeler's  charac- 
ter is  sustained  for  integrity  and  morality,  and  several  in- 
stances are  given  where,  even  in  small  matters,  he  deferred 
to  the  decision  of  the  trustees  against  his  own  inclination. 
And  many  facts  are  proved  wholly  inconsistent  with  the 
charge  of  oppression. 

That  Bimeler  is  a  man  of  great  energy  and  of  high  capac- 
ity for  business,  cannot  be  doubted.  The  present  prosperity 
of  Zoar  is  evidence  of  this.  There  are  few  men  to  be  founcl 
any  where,  who,  under  similar  circumstances,  would  have 
been  equally  successful.  The  people  of  his  charge  are  proved 
to  be  moral  and  religious.  It  is  said  that,  although  the  soci- 
ety has  lived  at  Zoar  for  more  than  thirty  years,  no  criminal 
prosecution  has  been  instituted  against  any  one  of  its  n)em- 
bers.  The  most  respectable  men  who  live  near  the  village 
say,  that  the  industry  and  enterprise  of  the  people  of  Zoar 
have  advanced  property  in  the  vicinity  ten  per  cent. 

Bimeler  has  a  dim  cult  part  to  act.  As  the  head  and  leader 
of  the  society,  his  conduct  is  narrowly  watched,  and  often 
misconstrued.  Narrow  minds,  in  such  an  association,  will  be 
influenced  by  petty  jealousies  and  unjust  surmises.  To  in- 
sure success  these  must  be  oyercome  or  disregarded.  The 
most  exemplary  conduct  and  conscientious  discharge  of  duty 
may  not  protect  an  individual  from  censure.  On  a  full  view 
of  the  evidence  we  are  convinced  that,  by  a  part  of  the  wit- 
nesses, great  injustice  is  done  to  the  character  of  Bimeler. 
On  a  deliberate  consideration  of  all  the  facts  in  the  case,  we 
think  there  is  no  ground  to  authorize  the  relief  prayed  for  by 
the  ^complainants.  The  decree  of  the  Circuit  Court  r«gi  a 
is  therefore  afi&rmed.  '* 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio,  and  was  argued  by  counsel.  On  considera- 
tion whereof  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed  with  costs. 
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John  Deacon,  Appellant,  v.  Charles  Oliveb  and 
robebt  m.  gibbes,  executors  op  robert  oliver, 
deceased. 

Under  the  attachment  laws  of  Maryland,  a  share  in  the  Baltimore  Mexican 
Company,  which  had  fitted  out  an  expedition  mider  Greneral  Mina,  was  not, 
in  1827,  the  subject  of  an  attachment  under  a  judgment,  whether  auch  share 
was  held  by  the  garnishee  under  a  power  of  attorney  to  collect  the  pro- 
ceeds, or  imder  an  equitable  assignment  to  secure  a  debt. 

The  answers  of  the  garnishee  to  interrogatories  filed,  were  literally  correct. 
He  had  not  in  his  hands  any  "  funds,  evidences  of  debt,  stocks,  certificates  of 
stock,"  belonging  to  the  debtor,  nor  "  any  acknowledgment  by  the  Mexican 
government,"  on  which  an  attachment  could  be  laid.^ 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  sitting  as  a  court  of 
equity. 

The  bill  was  filed  by  John  Deacon,  the  surviving  partner 
of  Baring,  Brother  &  Company,  of  London,  under  the  follow- 
ing circumstances : 

In  1821,  Baring,  Brother  &  Company  obtained  a  judg- 
ment, in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  against  one  Lyde  Goodwin  for  $60,000, 
upon  a  bill  of  exchange,  to  be  released  on  payment  of 
$41,005.58,  with  interest  and  costs.  Goodwin  was  at  this 
time  the  owner  of  one  ninth  share  in  the  Mexican  Company, 
the  history  of  which  is  given  in  the  report  of  the  case  of  GHU 
V-  Oliver's  Executors^  11  How.,  529.  This  judgment  was 
kept  alive  until  the  issuing  of  the  attachment  hereafter 
spoken  of,  in  1826. 

On  the  19th  of  July,  1828,  the  government  of  Mexico 
passed  a  decree,  declaring  that  General  Mina,  amongst  other 
persons,  was  a  benefactor  of  his  countrv ;  and  on  the  28th 
of  June,  1824,  another  decree,  acknowledging  the  debts  con- 
tracted by  the  Generals  declared  to  have  been  benefactors. 

On  the  11th  of  January,  1825,  Lyde  Goodwin  addressed  a 
•fi1 1 1  *1®^^^  ^  ^^-  Oliver,  which  is  too  long  to  be  inserted, 
J  but  which  was  of  the  following  tenor.  He  states  the 
claim  to  have  been  acknowledged  by  Mexico;  that  the 
amount  of  his  original  proportion  of  the  claim,  exclusive  of 
interest,  was  twenty  thousand  dollars ;  that  his  object  in  pro- 
posing to  assign  his  interest  therein  was,  1st,  to  secure  to 
Oliver  the  sum  he  already  owed  him;  and  2d,  to  obtain 
barely  the  means  of  support  for  the  present,  and  that  the  ad- 
ditional sum  he  would  acquire  should  not  exceed  $2,000. 


1  See  MeBUur  r.  Qtbbe$,  17  How.,  232;  Mayer  y.  Whiu,  24  Id.,  817. 
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Between  this  date  and  June,  1826,  Oliver  paid  to  Goodwin 
$2,000,  and  received  an  assignment  of  the  share  from  Brown, 
the  trustee  in  insolvency  of  Goodwin. 

On  the  22d  of  March,  1826,  the  company  appointed  Oliver 
their  attorney  to  prosecute  the  claim,  and  informed  him  that 
Goodwin  was  entitled  to  a  commission  of  five  per  cent,  in 
addition  to  his  one  ninth  share. 

On  the  28th  of  October,  1826,  an  attachment  under  the  act 
of  Maryland,  of  1716,  was  issued  upon  the  judgment  against 
Goodwin,  and  laid  in  the  hands  of  Oliver,  as  garnishee.  At 
the  same  time,  the  following  interrogatories  were  filed,  which 
the  garnishee  was  required  to  answer. 

Interrogatory  1.  Had  you,  at  the  time  of  laying  the  attach- 
ment in  the  above  cause,  in  your  hands,  or  at  anj'  other  time, 
and  when,  any  funds,  evidences  of  debt,  stocks,  certificates  of 
stock,  belonging  to  Lyde  Goodwin,  or  any  acknowledgment 
of  debt  due  by  the  government  of  Mexico  to  the  said  Lyde 
Goodwin  ? 

2.  Did  not  the  said  Lyde  Goodwin  transfer  to  you  some 
certificate  of  stock,  or  evidence  of  debt  due  by  the  said 
Mexican  government  to  Goodwin,  or  some  document  of  that 
character,  and  when  did  such  transfer  take  place  ? 

3.  Had  you  not  a  claim  against  said  Goodwin,  secured  by 
a  transfer  or  pledge  of  some  certificate  of  stock,  or  document 
of  a  public  character,  showing  that  Goodwin  was  entitled  to 
receive  some  funds  from  the  Mexican  government?  If  so, 
what  was  the  amount  of  your  claim  so  secured,  and  what  was 
the  security ;  was,  or  was  not,  the  balance  or  remaining 
credit,  under  your  control  at  the  time  of  laying  the  attach- 
ment?   State  particularly  how  your  claim  was  secured. 

4.  Do  you  know  any  other  matter  or  thing  that  may  be  of 
advantage  to  the  plaintiffs,  in  the  above  cause?  If  so,  state 
it  as  fully  as  if  you  were  particularly  interrogated  thereto. 

In  December,  1827,  Oliver  filed  the  following  answers : 

1.  To  the  first  interrogatory  he  answers:  That  he  had  not, 
at  the  time  of  laying  the  attachment  in  the  above  cause  in  his 
hands,  nor  at  any  other  time,  any  funds,  evidences  of  debt, 
*stocks,  or  certificates  of  stocks,  belonging  to  Lyde  r*gio 
Goodwin,  or  any  acknowledgment  of  debt  due  by  the  ^ 
government  of  Mexico,  but  that  he  had  a  power  of  attorne}" 
signed  by  said  Lyde  Goodwin,  in  conjunction  with  several 
other  peraons,  claimants  of  a  debt  alleged  to  be  owing  by 
the  Mexican  government,  and  authorizing  him  to  claim  and 
receive  the  same  for  the  benefit  of  said  Goodwin's  assignees; 
and  others. 

2.  To  the  second  interrogatory  he  answers :  That  the  said 
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Goodwin  did  not  transfer  to  him  any  certificates  of  stock  or 
evidences  of  debt  due  by  the  Mexican  government,  or  docu- 
ments of  that  character,  unless  the  before-mentioned  power  of 
attorney  may  be  called  one. 

8.  To  the  third  interrogatory  he  answers:  That  he  had, 
and  still  has,  a  large  claim  against  said  Goodwin  for  money 
lent  him  from  time  to  time ;  that  he  is  not  secured  for  this 
debt,  and  never  has  been  secured,  by  a  transfer  or  pledge  of 
some  certificate  of  stock,  or  document  of  a  publie  character, 
showing  that  Gt>odwin  was  entitled  to  receive  some  funds 
from  the  Mexican  government,  unless  the  aforesaid  power  of 
attorney  be  deemed  such,  but  which  he  does  not  admit  it  to  be. 

4.  To  the  fourth  interrogatory  he  answers:  That  he  knows 
nothing. 

On  the  10th  of  January,  1829,  the  counsel  for  the  Barings 
caused  the  following  entry  to  be  made  upon  the  docket,  rela- 
tive to  the  attachment:  ^^Discontinued  without  costs.'' 

On  the  80th  of  May,  1829,  Oliver  obtained  from  Goodwin 
the  following  paper : 

^^  Being  indebted  to  Robert  Oliver,  of  Baltimore,  upwards 
of  nine  thousand  dollars,  I  hereby  assign,  transfer,  and  make 
over  to  the  said  Robert  Oliver,  in  payment  of  ray  debt  to 
him,  the  following  objects,  which  were  assigned  to  him  many 
years  ago,  to  secure  the  payment  of  the  said  debt  due  by  me, 
to  wit,  all  my  undivided  ninth  part,  and  right,  title,  and  in- 
terest of  every  kind  whatsoever,  in  the  claim  on  the  govern- 
ment of  Mexico  for  supplies  furnished,  and  advances  made, 
to  the  late  General  Mina,  or  the  proceeds  thereof,  and  which 
claims  are  under  the  control  of  the  said  Robert  Oliver  and 
his  agent,  John  Mason,  Jr.,  now  in  Mexico ;  also  a  claim  on 
a  certain  Louis  Merwin,  who  died  some  years  ago  in  Havana. 
The  object  and  intention  of  this  assignment,  is  to  make  a  full 
and  complete  transfer  to  the  said  Robert  Oliver  of  all  my 
right,  title,  and  interest,  as  aforesaid,  for  which  said  Robert 
Oliver  has  agreed  to  balance  my  account  on  his  books,  and 
to  consider  the  same  as  satisfactorily  settled ;  and  I  hereby 
authorize  and  order  all  my  agents,  or  those  holding  any 
*6131  P^^®^  ^^  attorney  or  instructions  from  me  *relative 
-'  to  the  aforesaid  property,  to  account  with  the  said 
Robert  Oliver  for  the  same,  or  the  proceeds  thereof. 

"  L.  Goodwin. 

«  Baltimore,  May  30,  1829. 

**  Witness — John  Thomas. 

^*  I  confirm  the  above  agreement.  Robsrt  Oliveb.'' 
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This  claim  was  prosecuted  under  the  treaty  between  the 
United  States  and  Mexico,  with  the  following  result: 

On  the  11th  of  April,  1850,  there  were  paid  to  Oliver's 
executors  (he  having  died  in  1884)  the  following  sums,  be- 
ing net  proceeds: 

On  account  of  Goodwin*s  commissions    •    •    •  922,148.12 
u         M        44  hia  share 85,110.47 


$57,258.59 


In  November,  1850,  Deacon  filed  his  bill  against  the  execu- 
tors, alleging  that  the  answers  of  Oliver  were  untrue  and 
evasive,  by  means  of  which  deception  the  attachment  had 
been  discontinued;  that  at  the  time  when  it  was  laid,  Oliver 
had  under  his  control  the  evidences  of  debt  due  by  the  Mexi- 
can government ;  that  so  far  from  having  a  mere  power  of 
attorney  from  Goodwin  to  collect  the  debt,  he  had  a  transfer 
of  the  claim  for  the  purpose  of  security,  which,  being  irre- 
vocable, was,  by  the  laws  of  Maryland,  the  subject  of  an 
attachment,  &c. 

The  executors  of  Oliver  answered,  and  upon  a  hearing  of 
the  cause,  the  Circuit  Court  dismissed  the  bill,  when  the 
complainant  appealed  to  this  court. 

It  was  argued  by  Mr.  Davis  and  Mr.  Howard^  for  the  ap- 
pellant, and  Mr.  Campbell  and  Mr.  Johnson^  for  the  appellees. 

As  the  decision  rested  mainly  upon  one  point  of  the  case, 
namely,  that,  at  the  time  of  laying  the  attachment,  Oliver 
had  no  interest  which  was  attachable,  many  of  the  arguments 
of  counsel  upon  other  points,  are  omitted. 

The  following  extract  from  the  brief  of  Mr.  Davis  contains 
his  view  of  the  leading  points  of  the  case. 

1.  That  a  debt  due  by  a  foreign  or  domestic  government 
is  assignable,  passing,  by  insolvency,  to  executors  or  adminis- 
trators, and  liable  for  debts  of  claimant,  and  liable  to  all  the 
incidents  of  other  debts,  excepting  that  it  cannot  be  enforced 
by  suit.  Comeffys  v.  Vasse^  1  Pet.,  198,  215,  217 ;  Sheppard 
V.  Tai/lor,  5  Pet.,  675 ;  Plater  v.  ScoUy  6  Gill  &  J.  (Md.), 
116 ;  Gorgier  v.  Mieville,  8  Barn.  &  C,  45 ;  10  E.  C.  L.,  16. 

2.  That  the  Court  of  Appeals  of  Maryland  have  decided, 
•that,  by  the  local  law,  the  share  of  Lyde  Goodwin, 
now  in  controversy,  and  his  commissions,  did  not  pass 
to  his  insolvent  trustee  in  1817,  because  then  under  the  ban 
of  the  public  policy  of  the  country ;  but  that  after  the  de- 
crees of  19th  July,  1828,  and  28th  June,  1824,  of  Mexico,  it 
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became  a  fair  and  valid  debt,  due  by  the  Mexican  government, 
and  as  such  was  assignable,  and  did  pass  by  the  assignment 
of  Goodwin  of  1825,  and  30th  May,  1829. 

8.  That  the  Supreme  Court  have  pronounced  the  above  to 
have  been  the  decision  of  the  Court  of  Appeals ;  and  that 
being  on  a  question  of  local  municipal  law,  not  involving 
any  law  of  the  United  States,  such  decision  could  not  be  re- 
viewed by  them.  Gill  v.  Oliver's  Ex's,  11  How.,  529;  Wil- 
Hams  V.  Oliver's  Ex's,  12  Id.,  Ill,  126. 

4.  That  the  award  of  the  Mexican  commission  and  the  de- 
cree of  the  Court  of  Appeals,  are  conclusive  upon  Robert 
Oliver's  representatives  and  in  our  favor,  of  the  nature  and 
origin  of  the  fund,  of  the  validity  and  assignability  of  the 
funds,  and  its  liability  to  all  legal  incidents  of  a  valid  legal 
claim,  from  1824  down  to  this  time.  Comeqys  v.  Vasse,  1 
Pet.,  212 ;  Sheppard  v.  Taylor,  5  Id.,  708,  709,  718 ;  FrevaU 
V.  Bache,  14  Id.,  97 ;  De  Vallingan  v.  Duffy,  Id.,  290,  291 ; 
Barry  v.  Patterson,  6  Har.  &  J.  (Md.),  203,  204. 

II.  That  the  assignment  of  1825  was  a  mortgage  on  the 
fund  to  secure  the  prior  debt  of  Goodwin  to  Oliver,  and  the 
92,000  then  advanced ;  subject  to  which  Goodwin  remained 
owner  of  the  fund,  and  Oliver  was  accountable  to  him. 

1.  This  appears  from  Goodwin's  letter  to  Oliver,  11th 
January,  1825;  his  receipt,  15th  February,  1825;  Brown's 
assignment,  21st  March,  1825 ;  and  Goodwin's  receipt,  24th 
March,  1825 ;  and  the  assignment  of  30th  May,  1829. 

The  letter  did  not  propose  a  sale ;  there  was  no  estimate  of 
the  value  of  the  claim ;  Goodwin  considered  it  likely  to  be 
received  in  a  year,  and  looked  on  it  as  worth  $20,000,  or  more- 

His  objects  he  said  were — 1st.  To  secure  a  debt  he  then 
owed,  but  if  it  were  a  sale  for  $2,000,  it  secured  nothing; 
2d.  To  obtain  the  bare  means  of  support  for  the  present. 
He  then  plainly  looked  to  the  remainder  of  the  fund  as  his 
support  for  the  future. 

^^  The  additional  sum  I  shall  want  shall  not  exceed  $2,000,'' 
is  the  language  of  a  borrower,  and  implies  a  previous  loan 
now  to  be  added  to.  The  receipts  are,  on  account  of  his 
share,  or  interest. 

The  assignment,  signed  by  Brown,  mentions  no  value 
given.  It  was  a  mere  precaution  to  preclude  a  possible 
claim.  The  assignment  of  1829,  May  30,  finally,  is  express 
•6151  ^^^  decisive  as  *to  the  former  assignment,  being  for 
J  security  merely,  and  itself  purports  to  assign  and  re- 
linquish the  remaining  right  of  Goodwin.  It  recites  a  debt 
of  $9,000 ;  but  the  answer  shows  only  $8,500,  including  the 
$2,000.  So  it  continued  to  be  a  debt,  and  so  was  not  a  pay- 
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ment  on  a  sale.  If  it  were  a  sale,  then  ^^  the  words  to  secure 
you  the  sum  I  already  owe  you,"  must  be  construed  to  make 
that  sum  a  part  of  the  consideration  of  the  sale  ;  and  it  also 
would  cease  to  be  a  debt.  If  it  were  a  sale,  then  the  assign- 
ment of  May  80th,  1829,  would  not  only  recite  a  falsehood, 
but  be  an  absuidity.  It  cannot  be  half  sale  and  half  mort- 
gage ;  a  sale  for  $2,000  and  a  mortgage  for  $6,000. 

The  assignment  of  1825  was  therefore  a  mortgage,  agreed 
by  the  act  of  the  parties  to  be  worth  $8,000,  and  considered 
by  Goodwin  worth  more  than  $20,000,  and  likely  to  be  paid 
in  cash  in  a  year. 

2.  That  such  an  assignment  is  in  law  a  mortgage,  or  security 
merely,  the  following  cases  prove :  1  Stoiy,  Eq.  Jur.,  §  1018 ; 
1  Cruise  (by  Greenleaf),  tit.  16,  ch.  1 ;  Conway  v.  Alexander^ 
7  Cranch,  218,  241 ;  Hughes  v.  Edwards,  9  Wheat.,  489 ;  Mor- 
ria  V.  Nixo^i,  1  How.,  118,  122,  128,  124, 126,  127,  180,  131  ; 
Dougherty  v.  McCalgan,  6  Gill  &  J.  (Md.),  275,  280,  281. 

3.  That  on  mortgage,  or  pledge,  or  transfer,  by  way  of 
security,  the  mortgagor  is  treated  as  the  substantial  owner, 
subject  to  the  lien  of  the  creditor.  His  right  to  redeem  is 
an  incident  inseparable.  It  may  be  assigned  or  pass  to  his 
representatives,  or  to  his  insolvent  trustee,  or  in  bankruptcy, 
or  a  judgment  creditor  may  claim  to  stand  in  his  place  and 
to  redeem. 

This  principle  applies  to  securities  of  chattels  as  well  as  of 
lands,  and  to  choses  in  action  as  well  as  to  either.  Morris  v. 
Nixon,  1  How.,  128,  124,  126,  129 ;  6  Johns.  (N.  Y.),  845 ;  2 
Story,  Eq.  Jur.,  §§  1028,  1062;  Dougherty  v.  McCalgan,6 
Gill  &  J.  (Md.),  281,  282 ;  Hudson  v.  Warner  ^  Vance,  2 
Har.  &  G.  (Md.),  416 ;  Hartley  v.  Mussel,  2  Sim.  &  Stu.,  244; 
Mihie  v.  Walton,  2  Younge  &  Col.,  854,  862. 

III.  That,  therefore,  Lyde  Goodwin  retained  such  a  prop- 
erty and  interest  in  the  claim  on  Mexico,  after  its  assign- 
ment to  Oliver,  as  was  liable  in  some  way  to  be  subjected  to 
the  payment  of  his  debts  by  judgment.  Being  an  equitable 
interest  in  a  chose  in  action,  it  could  not  be  subjected  to  the 
common-law  execution  o{  fieri  facias. 

It  could  then  be  reached  by  one  of  two  processes  only ; 
either,  1st,  by  attachment  in  the  nature  of  an  execution ;  2d, 
by  bill  in  equity  to  subject  the  surplus. 

The  appellant  insists  that  it  could  be  subjected  by  either  of 
those  modes,  and  that  the  laying  the  attachment  was  a  fit 
preliminary ;  and  that  the  fraud  is  the  same  in  either  view. 

*1.  By  execution  of  attachment.  r*616 

a.  The  act  of  1715,  §  7,  gives  any  judgment  creditor  '• 
of  any  person  right,  in  lieu  of  any  other  execution,  to  sue 
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out  an  attachment  against  the  goods,  chattels,  and  credits,  of 
the  defendant,  in  his  own  hands,  or  in  the  hands  of  any  other 
person. 

The  policy  of  our  law  is  to  subject  every  species  of  property 
to  execution.     Somerville  v.  Broum^  6  GUI  (Md.),  422. 

It  is  an  execution.     Baldwin  v.  Wright^  3  Gill  (Md.),  246. 

The  attachment  was  intended  to  cover  every  species  of  prop- 
erty not  liable  to  be  taken  by  fi.  fa,^  and  for  which,  before 
plaintiff  had  been  driven  into  equity  to  get  hold  of;  and  that 
it  would  not  lie  where  a^./a.  lay.     For  example  — 

Fi,  fa.  lay  only  for  chattels  held  by  legal  title,  10  Gill  & 
J.  (Md.),  226,  261 ;  Harding  v.  Stevenson,  6  H.  &  J.,  267. 
Attachment  covers  that  by  equitable  title. 

Legal  estates  in  land,  by  the  act  of  1782,  are  sold  on  fi,fa. 
Equitable  estates,  as  equities  of  redemption,  by  attachment, 
but  not  to  fi.  fa.  Ford  v.  Philpot,  6  Har.  &  J.  (Md.),  312; 
5  Johns.  (N.  Y.),  886. 

Goods  consigned  to  merchants  who  had  lien  on  them  were 
not  liable  to  fi.  fa.,  but  were  to  attachment.  6  Har.  &  J.  (Md.), 
267,  268 ;  Jyathan  v.  Oiles,  5  Taunt.,  668. 

The  lien  of  a  judgment  could  not  be  sold  on  fi.  fa.,  but  the 
judgment  could  be  attached,  and  court  could  execute  it.  Wells 
V.  G-hiselm,  1  Har.  &  M.  (Md.),  &1. 

Surplus  money  in  sheriff's  hands  could  not  be  taken  on JL  fa. 
but  might  by  attachment.  1  Har.  &  J.  (Md.),  646 ;  6  Id., 
812. 

Attachment  lies  for  a  credit  or  a  chose  in  action,  or  for 
stocks,  because  they  are  not  liable  to  fi.fa.    Evans,  Pr.,  864. 

But  chattels  in  defendant's  possession  were  not  liable  to 
attachment,  because  they  could  be  taken  hy  fi.  fa.  8  Har.  & 
M.  (Md.),  694,  616,  616,  617. 

Thus  the  policy  of  the  attachment  law  was  to  give  a  resid- 
uary execution,  covering  every  case  not  before  covered. 
The  words  goods  and  chattels,  and  lands,  covering  interests  j 

in  lands,  and  goods  and  chattels,  which  could  not  be  taken 
by  fi.  fa.  and  credits,  being  used  to  designate  every  thing  in 
the  nature  of  a  chose  in  action. 

h.  The  claim  on  the  Mexican  government,  assigned  by 
Goodwin,  was  a  credit  of  Goodwin  in  the  hands  oi  Oliver, 
and  so  liable  to  attachment  in  his  hands. 

The  statute  does  not  confine  the  attachment  to  credits  in 
the  hands  of  the  debtor,  but  extends  it  to  the  credits  of  the 
defendant  in  the  hands  of  the  plaintiff,  or  anv  other  person. 

The  most  common  case  is  the  attaching  the  credit  in  the 

•f^i7i  *^^^^  ^^  ^^^  debtor,  or  person  owing  the  money  to 
^^'J  the  defendant. 
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But  tbe  act  does  XK>t  define  the  sabject-matter  on  which  the 
attachment  may  be  laid  by  any  reference  to  the  person  in 
whose  hands  it  may  happen  to  be.  The  credit  is  tiie  thing 
attached ;  it  may  he  attached  is  tlie  hands  of  the  plaintiff,  or 
any  other  person. 

May*  then,  a  credit  be  in  the  hands  of  any  person  but  the 
debtor,  who  himself  directly  owes  the  money  to  the  de- 
fendant ? 

A  credit  is  a  right  to  demand  money  from  some  one.  It  is 
equivalent  to  the  legal  phrase,  a  chose  in  action —  a  thing  to 
be  sued  for. 

Now,  a  right  in  A  to  recover  money  from  B  for  the  use  of 
C,  is  matter  of  every  day  occurrence. 

If  D  have  jud^ent  against  C,  may  he  not  lay  an  attach- 
ment in  the  hands  of  A,  who  holds  a  credit  or  chose  in  action 
against  B  for  the  benefit  of  C,  especially  if  B  be  out  of  the 
State? 

2.  The  modern  law  recognizes  the  assignability  of  choses  in 
action,  operating  an  actual  transfer  propria  vujore  of  the  title 
of  the  chose  in  action,  or  credit,  from  the  assignor  to  the  as- 
signee, vesting  the  latter  with  all  the  rights  of  the  former,  the 
possession  of  the  evidences,  and  the  right  to  enforce  the  claim, 
as  effectually  as  a  bai-gain  and  a  sale  of  lands.  2  Story,  Eq. 
Jur.,  §  1067  ;  CtmegyB  v.  Vau^e,  1  Pet.,  218,  215,  217  ;  Spring 
V.  S,  C.  Ins,  Co.<i  8  Wheat.,  268 ;  Bohlen  v.  Cleveland^  5  Mason, 
174;  Harrison  v.  Sterry,  5  Cranch,  289,  800, 802 ;  Evans  et  al. 
V.  Merriken,  8  Gill.  &  J.  (Md.),  89,  46-49 ;  Hz  parte  South, 
8  Swanst.,  872,  878 ;  Conrad  v.  Atlantic  Ins.  Co.y  1  Pet.,  886, 
441 ;  Black  v.  Zaeharis,  8  How.,  488,  612. 

As  between  successive  assignments,  the  title  vests  accord- 
ing to  the  dates,  a  former  being  liable,  however,  to  be  post- 
poned to  a  latter  one  by  failure  to  notify  the  person  liable  to 
the  assignor  in  proper  time.  Anderson  v.  Tompkins,  1  Brock., 
466  ;  Mudson  v.  Warner  and  Vance,  2  Har.  &  G.  (Md.),  415, 
418,  427,  482;  Houston  v.  Nowland,  7  Gill.  &  J.  (Md.),  480, 
498 ;  Loveridge  v.  Cooper,  8  Russ.,  1 ;  Cooper  v.  Tynmore,  3 
Russ.,  60 ;  8  How.,  488,  612. 

8.  By  the  assignment  of  1826,  therefore,  the  chose  in  action 
or  credit  belonging  to  Goodwin,  and  due  b)'  Mexico,  was 
vested  in  and  held  by  Oliver  for  the  benefit  of  Goodwin,  after 
paying  his  debt.  He  held  the  evidences,  the  sole  legal  right 
to  prosecute  and  control  it,  to  collect  and  receipt  for  it. 

To  refuse  to  apply  the  attachment  to  such  a  case,  is  to 
withdraw  from  its  reach  half  the  cases  it  was  provided  to 
remedy,  forcing  the  judgment  creditor  back  into  a  suit  in 
equity ;  e.  g.  all  cases  where  a  credit  or  chose  in  action  of  a 
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*f)l81  j^^'"^^^  debtor  *is  in  the  hands  of  any  one,  except 
J  the  person  ultimately  liable  to  pay  the  money. 

A  consignee  has  sold  goods  and  taken  notes  of  the  pur- 
chaser, not  yet  due,  to  the  consignor.  The  goods  could  have 
been  attached — may  not  their  proceeds,  in  the  shape  of  notes, 
in  the  hands  of  the  consignee,  on  a  judgment  against  the  cou- 
signor  ? 

Chattels  and  choses  in  action  are  assigned  in  trust,  the 
debtors  living  out  of  reach  of  process,  to  sell  and  pay  to  A  B. 
The  chattels  may  be  attached  in  the  hands  of  the  trustee — 
may  not  the  bonds  and  notes  be  attached,  so  as  to  bind  the 
proceeds  when  collected  ? 

United  States  stock  is  held  by  a  trustee  for  A  B.  It  is  an 
obligation  to  pay  money  ;  may  the  stock — the  right  to  receive 
the  money,  not  merely  the  quarterly  instalment,  be  attached ; 
and,  if  so,  in  whose  hands  but  the  trustee's  ? 

So  stocks  of  all  non-resident  corporations  will  escape  execu- 
tion, unless  they  be  attachable  in  any  hands  holding  the  cer- 
tificates for  the  person  entitled  to  receive  the  proceeds. 

The  stock,  like  the  debt,  is  a  credit,  the  money  payable 
ultimately  by  one  person ;  but  the  right  to  receive  it,  the 
title  to  it,  being  in  the  hands  of  a  third  party  for  the  owner, 
with  the  evidences  on  which  alone  it  is  payable.  It  is  case 
of  a  credit  in  the  hands  of  such  party,  and  may  be  attached 
there. 

The  very  point  has  been  decided  twice  in  Massachusetts. 
N.  E.  M.  Ins.  Co.  v.  Chandler,  16  Mass.,  274,  279 ;  6  Mass., 
339,  342. 

The  Massachusetts  law  uses  the  words,  ^^  goods,  effects,  and 
credits,"  equivalent  to  "goods,  chattels,  and  credits."  At- 
tachment laid  on  goods  and  notes  for  collection  in  the  gar- 
nishee's hands.     Erskine  v.  Staley,  12  Leigh  (Va.),  406. 

Or  put  the  case  of  a  legacy  specific,  of  a  note,  or  chose  in 
action,  where  executor  is  here,  and  person  liable  on  the  chose 
in  action  beyond  process. 

c.  The  attachment  was  rightly  laid  in  Oliver's  hands,  for 
it  must  be  laid  in  the  hands  of  the  possessor  of  the  thing  at- 
tached.     Van  Brunt  v.  Pike  ^  Ward,  4  Gill  (Md.),  270,  276. 

And  possession  of  the  evidences,  together  with  the  assign- 
ment, vests  the  possession  of  the  chose  in  action  in  transferee. 
Dearie  v.  Hall,  3  Russ.,  1 ;  Farmers^  Bank  of  Delaware  v. 
Beaaton,  7  Gill  &  J.  (Md.),  428,  429 ;  Gardner  v.  Lochlan,  4 
Myl.  &  C,  129,  133 ;  Black  v.  Zacharie,  3  How.,  483,  612. 

That  Oliver  is  legally  chargeable  with  the  possession  of  the 
evidences  of  debt,  since  they  were  under  lus  control,  and 
should  have  so  stated  it.     Morrice  v.  Livahy,  2Beav.,  500; 
660 


DECEMBER  TERM,  1852.  618 

Deacon  v.  Oliver  et  al. 

Attorney-General  v.  Bailiff  of  E.  B.,  2  Myl.  &  K.,  85;   2 
Dan.  Ch.  Pr.,  269,  260 ;   Woods  v.  Morsell,  105,  107. 

*d.  That  the  money  had  not  been  actually  received,  p^/.^  q 
was  no  obstacle  to  a  judgment  of  condemnation,  with  ^ 
a  stay  of  execution  till  it  should  be  collected ;  for  the  court 
has  power  to  modify  its  judgments  and  process  to  suit  the 
exigency  of  each  case;  e.  g.  where  property  is  subject  to  a 
lien,  to  have  it  ascertained  was  to  get  at  the  surplus.  David- 
son's  Lessee  v.  Beatty^  3  Har.  &  M.  (Md.),  694 ;  Pratt  v.  Law^ 
9  Cranch,  456, 496 ;  Serg.  on  Attach.,  91,  94 ;  2  Rawle  (Pa.), 
227'. 

And  where  laid  in  the  hands  of  a  debtor,  on  a  debt  not  yet 
due,  no  plea  of  nulla  bona  is  allowed ;  but  condemnation  is 
riven,  and  execution  stayed  till  debt  due.  Somerville  v. 
Brown,  6  Gill  (Md.),  399 ;  Serg.  on  Attach.,  101,  102, 109. 

Or  where  papers  detained  abroad.  4  DalL,  258 ;  2  Binn. 
(Pa.)»  453 ;  oerg.  on  Attach.,  146. 

So  the  court  could  have  condemned  Goodwin's  interest,  and 
either  have  sold  it  or  evited  its  collection. 

e.  That  the  attachment,  by  way  of  execution,  applies  to 
all  judgments,  without  regard  to  the  residence  of  the  defend- 
ant.    1  D.  L.  M.,  22,  23  ;  Act  1716,  ch.  40. 

1.  The  operative  words  of  the  section  giving  the  remedy 
are  of  the  widest  possible  scope. 

2.  The  use  of  the  word  "  absent "  before  defendant,  occurs 
only  in  the  last  clause  of  the  section  requiring  notice  of  the 
garnishee. 

8.  They  only  create  a  doubtful  implication,  which  is  not 
sufficient  to  limit  the  universality  of  the  enacting  words. 

4.  This  section  expressly  dispenses  with  the  prerequisites 
prescribed  in  the  1st  and  2d  sections,  providing  for  the  protec- 
tion of  absent  defendants. 

6.  The  6th  section  of  the  act  implies,  that  an  attachment 
may  be  levied  on  the  goods  of  a  resident.  (Printed  out  of 
place,  1  D.  L.  M.,  763.) 

6.  The  oldest  forms  of  attachment,  by  way  of  executions, 
apply  to  residents.  2  Harris's  Entries,  611 ;  2  Evans's  Harris, 
877. 

7.  The  defendant  must  have  been  in  the  State  before  judg- 
ment could  have  been  recovered;  yet  2d  section  prescribes 
noway  to  show  the  removal. 

8.  The  law  of  1831,  ch.  321,  is  declaratory,  and  not  bind- 
ing ;  the  United  States  courts  ought  not  to  be  allowed  to  raise 
an  implication,  so  as  to  do  by  construction  what  it  could  not 
do  by  enactment. 
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9.  It  ooDtraTenes  the  whole  pnrpose  and  policy  of  the  at- 
tachment, by  waj  of  execution. 

/.  If,  therefore,  the  court  think  the  asBignment  of  1825,  or 
any  asBignment  before  October,  1826,  covered  the  commift- 
sions  on  the  Merrin  claim,  they  are  covered  by  the  above 
reasoning. 

*6201  "But  if  not,  yet  Oliver,  holding  possession  of  the 
J  evidences,  the  right  to  receive  the  proceeds,  and  being 
the  party  directed  to  pay  Goodwin,  he  held  Goodwin's  claim 
to  Uie  commissions  as  a^nt,  sufiiciently  to  make  him  a  fit 
garnishee,  as  having  that  credit  in  bis  hands. 

Though  the  court  doubt  as  to  the  comniissions  and  Mervin 
debt,  that  will  not  affect  the  mortgage  of  the  share  in  the 
company. 

This  fund  could  have  been  reached  by  bill  in  equity. 

(a.)  A  bin  in  equity  is  competent  to  compel  the  applica- 
tion of  the  equitable  property,  the  choses  in  action  and  equities 
of  redemption  of  a  judgment  debtor  which  cannot  be  reached 
by  Ji.  fa.  to  the  satis&ction  of  the  judgment.  Scott  v.  SchoUi/, 
8  East,  467,  608,  609 ;  Clayton  v.  Anthony,  6  Rand.  (Va.), 
285;  Doldv.  (?«>er,  2  Gratt.  (Va.),  112;  Halleyv.  WiUiami, 
1  Leigh  (Va.),  140 ;  ffadden  v.  Spader,  20  Johns.  (N.  Y.),  554, 
563,  564,  668 ;  2  Johns.  (N.  V.)  Ch. ;  McDermott  v.  Strong, 
4  Id.,  687,  690,  692;  Bayard  v.  ffoffman.  Id.,  460;  Spader  y. 
Davii,  5  Id.,  280;  Sallett  t.  Thompion,  5  Paige  (N.  Y.),  583; 
Griffith  V.  Fred.  County  Bank,  6  Gill  &  J.  (Md.),  424;  Rar- 
rit  3-  Chauncey  v.  Alcock,  10  Id.,  261,  252 ;  McDonald  v.  Bank 
U.  S.,  2  Pet.,  107. 

(6.)  An  execution  is  usually  required  as  precedent  to  suit 
in  equity. 

The  attachment  was  sucfa  an  execution.  Even  if  no  con- 
demnation could  have  been  had  under  it;  yet  neither  can  an 
equitable  interest  in  chattels  or  land  be  sold  under  a  fi.fa.  at 
common  law.  But  the  fi.  fa.  is  held  to  bind  them,  and  a  bill 
lies  in  equity  to  sell  them. 

So  here,  the  attachment  was  the  most  appropriate  form  of 
execution  to  bind  an  interest,  in  the  nature  of  a  credit  or  chose 
in  action,  as  preliminiiry  to  a  bill  in  equity,  to  have  it  applied 
to  the  satisfaction  of  the  judgment. 

(c.)  To  this  proceeding  the  facte  of  the  assignment,  by  way 
of  mortgage  to,  and  the  possession  of  the  evidences  by  Oliver, 
were  as  essential  as  to  the  sustaining  of  the  attachment. 

The  untrue  denials  in  the  answers  of  Oliver  equally  misled 
the  plaintiff  to  the  abandonment  of  his  remedy. 

The  fraud  gives  the  plaintiff  an  equal  equity  now  to  call  on 
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the  court  to  do  him  justice  by  subjecting  the  fund  to  his  judg- 
ment, after  paying  Oliver  his  debt  and  expenses. 

The  points  raised  by  the  counsel  for  the  appellees  were  as 
follows : 

The  theory  of  the  bill  is,  that  the  appellant  had,  by  the  at- 
tachment on  the  judgment  of  himself  and  co-plaintiffs,  entitled 
himself  to  condemnation  of  Goodwin's  funds,  alleged  to  be  in 
•Oliver's  hands  as  garnishee,  and  that  Oliver,  by  his  r»i^oi 
false  and  fraudulent  answers,  having  deprived  him  of  L 
his  legal  right  to  such  condemnation,  equity  will  compel 
Oliver's  estate  to  pay  the  money  which,  but  for  his  uncon- 
scientious conduct,  would  have  been  recovered  at  law. 

A  right  to  condemnation,  then,  as  against  Oliver,  and  the 
loss  of  that  right  through  his  fraud  and  falsehood,  are  essen- 
tial, on  the  appellant's  own  showing,  to  his  success. 

Neither  of  these  elements  are  found  in  the  case,  as  it  ap- 
pears on  pleadings  or  proofs. 

1st.  The  attachment  was  issued  against  law,  and  would,  at 
the  trial,  (which  never  came  on,  because  the  plaintiffs  in  the 
attachment  discontinued  it,)  have  been  quashed,  and  is  there- 
fore to  be  regarded  as  void.  Act  of  Maryland,  1716,  chap. 
40,  1 6 ;  Waters  ^  Caton,  1  Har.  &  M.  (Md.),  407  ;  ffarden 
^  moores^  7  Har.  &  J.  (Md.),  4. 

2d.  The  attachment  was  irregular  and  void  for  another 
reason ;  that  the  act  of  1716,  (above  referred  to,)  and  adopted 
by  the  100th  rule  of  the  Circuit  Court  of  Maryland,  authorized 
no  such  writ  in  the  case  of  a  resident  defendant.  Act  of 
1881,  chap.  321. 

3d.  But  conceding  the  attachment  to  have  been  regular,  it 
could  only  take  the  "  lands,  tenements,  goods,  chattels,  or 
credits,"  of  Goodwin,  in  Oliver's  hands,  (see  Writ,  19,  20,) 
and  there  being  none  of  these  things  in  his  hands,  there  was 
nothing  to  attach,  and  of  course  nothing  to  condemn.  Hous- 
ton ^  Ifowland^  7  Gill  &  J.  (Md.),  480 ;  Meeker  and  Wilson^ 
1  Gall.,  419;  Act  of  Maryland,  1810,  ch.  160 ;  Ford  ^  Phil- 
ot^  6  Har.  &  J.  (Md.),  312;   Campbell  ^  Morris^  3  Har.  & 

.  (Md.),  636 ;  9  Cranch,  477. 

4th.  If  there  was  any  thing  in  Oliver's  hand  at  the  time  of 
the  attachment,  it  was  only  Goodwin's  claim  on  the  govern- 
ment of  Mexico,  for  assistance  rendered  to  Mina,  in  his  at- 
tempt to  revolutionize  Mexico  when  a  province  of  Spain,  in 
violation  of  our  neutrality  acts ;  and  such  a  claim  has  been 
decided  by  the  Maryland  courts,  in  the  case  of  Goodwin's 
trustee  agaiost  tb^se  appellees,  to  be  of  suob  ^  character  %^^^ 
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the  law  of  Maryland  will  not  recognize  its  existence,  and  of 
course  no  condemnation  could  be  had  of  it. 

5th.  The  discontinuance  of  the  attachment  was  the  vol- 
untary act  of  the  appellant ;  and  as  he  was  not  bound  by 
Oliver's  answers  to  the  interrogatories  in  attachment,  but 
might  have  tested  their  truth  by  bringing  the  attachment  to 
trial,  bis  failure  to  proceed  at  law  gives  him  no  right  to  come 
into  equity. 

6th.  Oliver's  answers  were  true.  Goodwin's  share  in  the 
Mexican  Company  was  assigned  to  Oliver  absolutely  in  1825, 
*6221  *^^^  ^^  interest  therein  remained  in  Goodwin  at  the 
-I  time  of  the  attachment.  Goodwin's  interest  in  his  com- 
missions and  his  claim  on  Mervin  were  not  assigned  to  Oliver 
till  May,  1829,  nearly  two  years  after  the  answers,  and  at  the 
time  of  the  attachment  Oliver  had  no  interest  whatever  in 
either  of  these  claims. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

Without  attempting  to  give  a  history  of  the  facts  of  this 
case,  as  exhibited  in  the  pleadings  and  proofs,  or  noticing  all 
the  objections  of  the  equity  of  the  bill,  we  think  there  are  two 
of  its  charges  or  allegations,  on  which  its  whole  equity  rests, 
and  which  the  complainant  has  failed  to  substantiate. 

1   That  there  were  in  the  bands  of  Robert  Oliver  at  the  f 

time  the  attachment  was  laid,  any  chattels,  rights,  or  credits  , 

of  Lyde  Goodwin,  "  which  were  bound  by  said  attachment."  | 

2.  That  Robert  Oliver  was  guilty  of  falsehood  or  fraudulent  | 

concealment  of  facts,  in  his  answers  to  the  interrogatories  I 

proposed  to  him  as  garnishee  in  the  attachment. 

In  1816,  and  previous  to  his  insolvency,  Lyde  Goodwin 
had  become  a  shareholder  in  the  Baltimore  Mexican  Company,  ! 

to  the  extent  of  one  ninth  part.   This  company  bad  fui^nished 
means  to  General  Mina  to  nt  out  a  warlike  expedition  against  ■ 

Mexico,  then  a  dependency  of  Spain.  The  expedition  of  Miua 
had  failed,  and  he  had  perished  with  it.  The  transaction  of 
the  company  was  illegal,  and  punishable  as  a  misdemeanor, 
with  fine  and  imprisonment.  The  contract  was  therefore  void 
in  law,  and  could  not  be  the  foundation  of  any  debt,  nor  could 
the  stock  thus  created  be  treated  in  law  as  a  thing  of  value ; 
and  from  the  uncertainty  of  its  future  prospects,  its  value  in 
the  market  was  little  better.  It  was  merely  possible  that 
Mexico,  if  successful  in  her  struggle  for  independence,  might, 
at  some  future  day,  assume  the  payments  of  the  debts  con- 
tracted by  Mina,  and  if,  as  it  was  possible,  or  perhaps  probable, 
that  at  some  day  still  further  in  the  future  the  payment  may 
be  obtained.  Goodwin's  title  in  this  possibility  or  expectancy, 
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or  whatever  it  might  be  called,  was  supposed  to  have  passed 
to  Brown,  his  assignee,  under  the  insolvent  act.  Afterwards, 
in  1824,  Mexico  having  achieved  her  independence,  passed  a 
decree  promising  to  acknowledge  ^Hhe  debts  that  may  be 

groven  to  have  been  contracted  for  the  service  of  the  nation 
y  the  Generals  declared  bene  meritos  de  la  patric^**  of  whom 
Mina  was  one.  This  renewed  the  hopes  of  the  company,  that 
possibly  something  might  be  recovered  hereafter  on  tnis  pledge 
of  the  Mexican  government ;  and  Robert  Oliver  was  appointed 
attorney  on  the  part  of  the  company  to  prosecute  their  claim. 
Lyde  Goodwin  *being  in  actual  want  of  the  means  of  r«g23 
subsistence,  persuaded  Robert  Oliver  to  advance  him  1- 
the  sum  of  two  thousand  dollars,  and  take  a  transfer  from 
Brown,  his  insolvent  trustee  of  this  claim,  as  security. 

In  this  situation  of  affairs,  the  attachment  of  Baring, 
Brothers  &  Co.  was  served  on  Robert  Oliver,  as  garnishee  of 
Lyde  Goodwin,  in  1827.  Now  it  is  admitted  that  Oliver  was 
a  creditor  of  Lyde  Goodwin,  and  not  a  debtor.  His  power  of 
attorney  put  him  in  possession  of  nothing  which  could  be 
attached  as  the  property  of  Goodwin.  The  insolvent  assign- 
ment was  supposed  to  have  vested  Goodwin's  interest  in  this 
expectancy,  in  Brown.  If  it  did  not  do  so,  as  has  since  been 
decided,  Oliver  had  no  title  to  Goodwin's  claim.  And  if  it 
did,  and  if  Oliver  held  it  merely  as  a  security  for  the  sum 
advanced  by  him,  the  equitable  assignment  taken  as  such 
security,  was  his  own ;  it  was  but  an  instrument  to  obtain 
satisfaction  for  his  debt ;  it  confeiTcd  nothing  but  a  rieht  in 
equity.  Whether  it  was  valid  or  invalid,  absolute  or  defeas- 
ible it  did  not  constitute  him  a  debtor  of  Lyde  Goodwin,  or 
put  him  in  possession  of  any  of  his  credits  or  effects,  so  as  to 
subject  him  to  an  attachment  as  Goodwin's  garnishee.  It 
was  not  till  after  the  death  of  Robert  Oliver,  and  more  than 
ten  years  after  the  attachment  of  complainant  was  discon- 
tinued, that  the  United  States  made  the  Convention  of  April, 
1839,  with  Mexico,  under  which  Commissioners  were  ap- 
pointed, before  whom  this  claim  of  the  Baltimore  Company 
was  proved,  and  acknowledged  by  Mexico  as  a  just  debt. 
Then  for  the  first  time,  this  uncertain  claim  or  equity,  as- 
sumed the  form  of  a  credit,  and  an  existence  as  a  legal  chose 
in  action.  But  in  that  character  it  never  existed  in  the  hands 
of  Robert  Oliver.  If,  at  the  time  the  attachment  was  served 
on  him,  the  claim  of  Lyde  Goodwin  had  existed  as  a  debt  due 
him  by  a  citizen  of  Maryland,  and  Oliver  held  an  equitable 
transfer  either  absolute  or  defeasible,  it  is  abundantly  evident 
that  the  proper  person  to  be  made  garnishee  in  an  attachment, 
would  have  been  the  debtor,  not  the  equitable  claimant  of 
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the  debt.  He  has  but  an  equity  or  a  bare  right,  but  what^ 
ever  it  is,  it  is  his  own,  and  his  claim  is  in  hostility  both  to 
the  plainti£f  and  the  defendant  in  the  attachment. 

The  whole  foundation  of  the  complainant's  equi^  in  this 
bill  rests  on  the  averment,  that  the  interest  of  Lyde  Goodwin, 
whatever  it  was,  in  this  Mexican  claim,  ^^  was  bound  by  the 
attachment  laid  in  the  hands  of  Robert  Oliver,  as  garnishee." 
The  Merwin  claim  not  having  been  assigned  till  after  the 
attachment  was  withdrawn,  need  not  be  noticed.  The  decis- 
ion of  this  point  against  the  averment  of  the  bill,  would 
dispose  of  the  case. 

But  as  we  think  of  the  charges  made  in  the  bill  against 

*R241  ^^^^^^  ^Oliver,  of  false  and  fraudulent  concealment, 

^  have  not  been  sustained,  it  is  due  to  the  memory  of 

one  who  always  sustained  a  high  reputation  as  a  merchant 

and  man  of  honor,  to  notice  this  point. 

It  must  be  remembered  that  the  purpose  of  the  interroga- 
tories was  to  ascertain  whether  Oliver  had  in  his  hands  any 
credits  or  effects  of  Lyde  Goodwin,  subject  to  attachment; 
and  also  that  Brown,  the  insolvent  assignee  of  Goodwin,  was 
supposed  to  have  had  the  title  to  Goodwin's  interest  vested 
in  him.  The  legitimate  inquiry  was,  therefore,  not  whether 
Brown  had  abused  his  trust,  by  selling  or  mortgaging  the 
trust  property  for  the  benefit  of  Goodwin ;  or  whether  Oliver's 
claim  under  the  assignee  was  valid  or  not.  This  inquiry  was 
wholly  irrelevant  in  the  inves  tigation,  under  the  attachment 
proceeding.  Nor  was  Oliver  bound,  in  that  investigation, 
to  make  any  disclosure  of  the  strength  or  weakness  of  his 
own  title,  which  was  hostile  to  that  of  the  plaintiff.  The 
discovery  sought,  was  not  of  Oliver's  equities,  but  of  Good- 
win's assets.  Oliver's  answers  to  the  interrogatories  were 
drawn,  no  doubt,  by  learned  counsel,  fully  aware  of  the  na- 
ture of  the  proceedings,  and  the  rights  of  the  parties  under 
them.  The  answers  were  strictly  true  to  the  letter.  The 
garnishee  had  not  in  his    hands,  "any  funds,  evidences  of  J 

debt,  stocks,  certificates  of  stock,  belonging  to  Lyde  Good-  | 

win,  or  any  acknowledgment  by  the  Mexican  government  to 
said  Lyde  Goodwin,"  on  which  the  attachment  could  be  laid. 
What  claims  or  securities  he  himself  had  as  a  creditor  of 
Goodwin,  the  plaintiff  in  that  proceeding  had  no  right  to  in- 
quire, nor  was  Oliver  bound  to  answer.  If  he  had  nothing  ! 
which  the  plaintiff  could  attach,  it  was  no  fraud  on  plaintiff 
to  keep  his  own  counsel,  and  make  no  disclosure  as  to  the 
nature  of  his  own  securities.                                                                  ! 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 
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OBDEB. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed,  by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with 
costs. 

667 


INDEX 


TO  THS 


MATTERS  CONTAINED  IN  THIS  VOLUME. 


The  references  are  to  the  Stab  (*)  pages. 

ABATEMENT. 

1.  It  is  a  bad  mode  of  pleading,  to  unite  pleas  in  abatement  and  pleas  to 

the  merits.  And  if  after  pleas  in  abatement,  a  defence  be  interposed, 
going  to  the  merits  of  the  controvers;^,  the  grounds  alleged  in  abate- 
ment become  thereby  immaterial  and  are  waived.  Sheppard  r.  Graves, 
605. 

2.  In  this  case,  as  in  the  preceding,  it  is  decided,  that  where  the  plaintiff 

arerred  enough  to  show  the  jurisdiction  of  the  court,  and  the  defendant 
pleaded  in  abatement  that  tlie  plaintiff  was  disabled  from  bringing  the 
suit,  on  account  of  residence,  it  was  incumbent  upon  the  defendant  to 
sustain  the  allegation  by  proof.     Same  v.  Same,  612. 

3.  Until  that  was  done,  it  was  not  necessary  for  the  plaintiff  to  offer  any 

evidence  upon  the  subject.     lb. 
ADMIRALTY. 
1.  Where  a  collision  takes  place  between  two  vessels  at  sea,  which  is  the 
result  of  inevitable  accident,  without  the  negligence  or  fault  of  either 
party,  each  vessel  must  bear  its  own  loss.    Steinback  t.  Roe,  692. 
ANTE-NUFHAL  CONTRACTS. 

See  Chancery. 
APPEAL. 

Qpo  Chancery 
ATTACHNENT  LAW  OP  MARYLAND. 

1.  Under  the  attachment  law  of  Maryland,  a  share  in  the  Baltimore  Mexi- 

can Company,  which  had  fitted  out  an  expedition  under  General  Mina, 
was  not,  in  1827,  the  subject  of  an  attachment  under  a  judgment, 
whether  such  a  share  was  held  by  the  garnishee  under  a  power  of 
attorney  to  collect  the  proceeds,  or  under  an  equitable  assignment  to 
secure  a  debt.     Deacon  v.  Olii^er,  610. 

2.  The  answers  of  the  garnishee  to  interrogatories  filed,  were  literally  cor- 

rect. He  had  not  in  his  hands  any  "funds,  evidences  of  debt,  stocks, 
certificates  of  stock,"  belonging  to  the  debtor,  nor  "  any  acknowledg- 
ment by  the  Mexican  government,''  on  which  an  attachment  could  ^ 
laid.    lb. 

BILLS   AND  NOTES. 
See  Commercial  Law. 

CHANCERY. 

1.  An  appeal  will  not  lie  to  this  court  from  a  refusal  of  the  court  below  to 

open  a  prior  decree,  and  grant  a  rehearing.  The  decision  of  this  point 
rests  entirely  in  the  sound  discretion  of  the  court  below.  Wylie  v. 
Coxe,  1. 

2.  Tlie  case  of  Brockett  v.  Brockett  (2  How.,  240)  explained.     lb. 

3.  Two  appeals  having  been  taken,  one  from  the  original  decree,  and  the  other 

from  the  refusal  to  open  it,  the  latter  must  be  dismissed,  and  the  case 
stand  for  hearing  upon  the  first  appeal.    76. 

4.  A  motion  for  a  mandate  upon  the  court  below,  to  carry  the  decree  into 

execution,  overruled.    lb. 
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6.  A  reargument  of  a  case  decided  bj  this  court  will  not  be  granted,  imleat 
a  member  of  the  court,  who  concurred  in  the  Judgment,  desires  it ;  and 
when  that  is  the  case,  it  will  be  ordered  without  waiting  for  the  appli- 
cation of  counsel.     Br -urn  v.  Aspden,  25. 

6.  And  this  is  so,  whether  the  decree  of  the  court  below  was  afSrmed  by  an 

equally  divided  court  or  a  majority ;  or  whether  the  case  is  one  at 
common  law  or  chancery.    lb, 

7.  The  rules  of  the  English  Court  of  Chancery  hare  not  been  adopted  by 

this  court.  Those  which  are  applicable  to  a  court  of  original  jurisdic- 
tion, are  not  appropriate  to  an  appellate  court.    lb.  I 

8.  A  court  of  equity  has  jurisdiction  of  a  bill  against  the  administrator  of  » 

a  deceased  debtor,  and  a  person  to  whom  real  and  personal  property 
was  conveyed  by  the  deceased  debtor,  for  the  purpose  of  defrauding  '{ 

creditors.    Hagan  v.  Walker,  20. 
0.  In  such  a  case  the  court  does  not  exercise  an  auxiliary  jurisdiction  to  aid  .^ 

legal  process,  and  consequently  it  is  not  necessary  that  the  creditor  ,1 

should  be  in  a  condition  to  levy  an  execution,  if  the  fraudulent  obsta-  •! 

cle  should  be  removed.    lb. 

10.  It  is  proper  to  make  a  prior  encumbrancer,  who  holds  the  legal  title,  a 

party  to  the  bill,  in  order  that  the  whole  title  may  be  sold  under  the 
decree ;  for  the  purpose  of  such  a  decree,  the  prior  encumbrancer  is 
a  necessary  party ;  but  the  court  may  order  a  sale  subject  to  the  en- 
cumbrance, without  having  the  prior  encumbrancer  before  it,  and  in  fit  i 
cases  it  will  do  so.    lb.                                                                                            i 

11.  If  the  prior  encumbrancer  is  out  of  the  jurisdiction,  or  cannot  be  joined 

without  defeating  it,  it  is  a  fit  cause  to  dispense  with  his  presence,  and 
order  a  sale  subject  to  his  encumbrance,  which  will  not  be  affected  by 
the  decree.    lb. 

12.  Where  real  estate  is  in  the  custody  of  a  receiver,  appointed  by  a  court  of 

chancery,  a  sale  of  the  property  under  an  execution  issued  by  virtue  of 
a  judgment  at  law,  is  illegal  and  void.     Wiswall  v.  Sampson,  62. 

13.  The  proper  modes  of  proceeding  pointed  out,  to  be  pursued  by  any  per- 

son who  claims  title  to  the  property,  either  by  mortgage,  or  judgment, 
or  otherwise.    lb. 

14.  Where  there  was  a  judgment  at  law  against  a  defendant  in  Mississippi, 

and  he  sought  relief  in  equitj%  upon  the  ground  that  the  consideration 
of  the  contract  was  the  introduction  of  slaves  into  the  State,  and  con- 
sequently illegal ;  a  court  of  equity  will  not  grant  relief,  because  the 
complainant  was  in  pari  delicto  with  the  other  party.  Sample  v.  Barnes, 
70. 
16.  Moreover,  such  a  defence  would  have  been  good  at  law,  and  the  aver- 
ments, that  deception  was  practised  to  prevent  the  complainant  from 
making  the  defence,  are  not  sustained  by  the  evidence  in  the  case. 
And,  further,  after  the  judgment,  the  complainant  gave  a  forthcoming 
bond,  thus  recognizing  the  validity  of  the  judgment.    lb. 

16.  Where  an  antenuptial  contract  was  alleged  to  have  been  made,  and  the 

affidavits  of  the  parties  claiming  under  it  alleged  that  they  never  pos- 
sessed or  saw  it ;  that  they  had  made  diligent  inquiry  for  it,  but  were 
unable  to  learn  its  present  existence  or  place  of  existence ;  that  inquiry 
had  been  made  of  the  guardian  of  one  of  the  children,  who  said  that  he 
had  never  been  in  possession  of  it,  and  did  not  know  where  it  was ;  that 
inquiry  had  been  made  at  the  recording  offices  in  vain,  and  that  the 
affiants  believed  it  to  be  lost ;  secondary  proof  of  its  contents  ought  to 
have  been  admitted.    De  Lane  v.  Moore,  263. 

17.  Whether  recorded  or  not,  it  was  binding  upon  the  parties.    If  recorded 

within  the  time  prescribed  by  statute,  or  if  reacknowledged  and 
recorded  afterwards,  notice  would  thereby  have  been  given  to  all  per- 
sons of  its  effect.    lb. 

18.  If  it  was  regularly  recorded  in  one  State,  and  the  property  upon  which  it 

acted  was  removed  to  another  State,  the  protection  of  the  contract 
would  follow  the  property  into  the  State  into  which  it  was  removed 
lb. 
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19.  But  where  no  suit  was  brouga  until  eight  or  nine  years  after  the  death 

of  the  husband,  and  then  the  one  which  was  brought  was  dismissed  for 
want  of  prosecution;  another  suit  against  the  executors  who  had 
divided  tlie  property,  comes  too  late.    ib. 

20.  A  court  has  a  right  to  set  aside  its  own  judgment  or  decree,  dismissing 

a  bill  in  chancery,  at  the  same  term  in  which  the  judgment  or  decree 
was  rendered,  on  discovering  its  own  error  in  the  law,  or  that  the  con- 
sent of  the  complainants  to  such  dismissal  was  obtained  by  fraud. 
Doss  V.  Tyach,  298. 

21.  A  verdict  on  an  issue  to  try  whether  a  sale  was  fraudulent,  finding  the 

same  to  be  fraudulent,  will  not  be  set  aside  on  a  certificate  or  afiSdavit 
of  some  of  the  jurors,  afterwards  made,  as  to  what  they  meant.    Ib. 

22.  A  Chancellor  does  not  need  a  verdict  to  inform  his  conscience,  when  the 

answer  denies  fraud  in  the  abstract,  whilst  it  admits  all  the  facts  and 
circumstances  necessary  to  constitute  it,  in  the  concrete.    Ib. 

23.  Releases  given  by  the  complainants,  in  the  present  case,  decided  to 

cover  the  matters  in  controversy,  and,  therefore,  to  put  an  end  to  all 
claim  by  them;  inasmuch  as  there  is  no  proof  that  they  were  obtained 
by  fraud  or  circumvention.    Perkins  v.  Fourniquet^  813. 

24.  Where  a  title  to  land  in  the  State  of  Coahuila  and  Texas  was  obtained  in 

1833,  by  a  mother  for,  and  in  the  name  of  her  daughter,  and,  in  1836, 
the  father  of  the  daughter  conveyed  it  away  by  a  deed  executed  in 
Louisiana,  this  deed  was  properly  set  aside  by  the  District  Court  of 
Texas.     Ho^t  v.  Uammekin,  346. 

25.  It  was  not  executed  either  according  to  the  laws  of  Louisiana,  or  those 

of  Coahuila  and  Texas.    Ib. 

26.  Two  statutes  of  Mississippi,  one  passed  in  1843,  and  the  other  in  1846, 

provide  that  where  the  charter  of  a  bank  shall  be  declared  forfeited,  a 
trustee  shall  be  appointed  to  take  possession  of  its  effects,  and  com- 
missioners appointed  to  audit  accounts  against  it.  Peak  v.  Phipps, 
368. 

27.  Where  these  steps  had  been  taken,  and  the  commissioners  had  refused  to 

allow  a  certain  account,  the  Circuit  Court  of  the  United  States  had  no 
right  to  entertain  a  bill  filed  by  the  creditors  to  compel  the  trustee  to 
pay  the  rejected  account.    There  was  a  want  of  jurisdiction.    76. 

28.  The  cases  upon  this  point  examined.    76. 

29.  A  claim  by  the  trustee,  in  re-convention,  was  not  a  waiver  of  the  excep- 

tion to  the  jurisdiction.    76. 

30.  A  will,  executed  in  1777,  which  devised  certain  lands  in  Maine,  to 

trustees  and  their  heirs  to  the  use  of  Richard  ([the  son  of  the  testator) 
for  life,  remainder,  for  his  life  in  case  of  forieiture,  to  the  trustee  to 
preserve  contingent  remainders ;  remainder  to  the  sons  of  Richard,  if 
any,  as  tenants  in  common  in  tail,  with  cross  remainders ;  remainder  to 
Richard's  daughter  Elizabeth  for  life;  remainder  to  trustees  to  pre- 
serve contingent  remainders  during  her  life ;  remainder  to  the  sons  of 
Elizabeth  in  tail,^Klid  not  vest  the  legal  estate  in  fee  simple  in  the 
trustees.  The  life  estate  of  Richard,  and  the  contingent  remainders 
limited  thereon,  were  legal  estates.     Webster  v.  Cooper,  489. 

31.  No  duties  were  imposed  on  the  trustees  which  could  prevent  the  legal 

estate  in  these  lands  from  vesting  in  the  cestuis  que  use ;  and  although 
such  duties  might  have  been  required  of  them  relating  to  other  lands 
in  the  devise,  yet  this  circumstance  would  not  control  the  construction 
of  the  devise  as  to  these  lands.    76. 

32.  The  devise  to  Elizabeth  for  life,  remainder  to  her  sons  as  tenants  in 

common,  share  and  share  alike,  and  to  the  heirs  of  their  bodies,  did  not 
give  an  estate  tail  to  Elizabeth,  under  the  rule  in  Shell i/'s  case.  But 
upon  her  death,  her  son  (the  party  to  the  suit)  took  as  a  purchaser,  an 
estate  tail  in  one  moiety  of  the  land,  as  a  tenant  in  common  with  his 
brother.    76. 

33.  One  of  the  conditions  of  the  devise  was,  that  this  party,  as  soon  as  he 

should  come  into  possession  of  the  lands,  should  take  the  name  of  the 
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testator.  But  as  he  had  not  yet  come  into  possession,  and  it  was  a 
condition  subsequent,  of  which  only  the  person  to  whom  the  lands  were 
devised  over,  could  take  advantage,  a  non-compliance  with  it  was  no 
defence,  in  an  action  brought  to  recover  possession  of  the  land.    lb. 

34.  The  son,  taking  an  estate  tail  at  the  death  of  Elizabeth,  in  1845,  could 
maintain  a  writ  of  entry,  and  until  that  time  had  no  right  of  posses- 
sion. Consequently,  the  adverse  possession  of  the  occupant  only 
began  then.    lb. 

36.  A  bill  in  chancery  will  not  lie  for  the  purpose  of  perpetually  enjoining  a 
judgment,  upon  the  ground  that  there  was  a  false  return  in  serving 
process  upon  one  of  the  defendants.  Bedress  must  be  sought  in  the 
court  which  gave  the  judgment,  or  in  an  action  against  the  marshal. 
Walker  v.  Bobbins,  584. 

36.  Moreover,  the  defendant  in  this  case,  by  his  actions,  waived  all  benefit 

which  he  might  have  derived  from  the  false  return ;  and  no  defence 
was  made  on  the  trial  at  law,  impeaching  the  correctness  of  the  cause 
of  action  sued  on,  and  in  such  a  case,  resort  cannot  be  had  to  equity  to 
supply  the  omission.    lb. 

37.  A  society  called  Separatists,  emigrated  from  Germany  to  the  United 

States.  They  were  very  poor,  and  one  of  them,  in  1817,  purchased 
land  in  Ohio,  for  which  he  gave  his  bond,  and  took  the  title  to  himself. 
Afterwards,  they  adopted  two  constitutions,  one  in  1819,  and  one  in 
1824,  which  they  signed,  and  in  1832  obtained  an  act  of  incorporation. 
The  articles  of  association,  or  constitutions  of  1810  and  1824,  contained 
a  renunciation  of  individual  property.     Goesele  r.  Bimeler,  590. 

38.  The  heirs  of  one  of  the  members  who  signed  these  conditions,  and  died 

in  1827,  cannot  maintain  a  bill  of  partition.    lb. 

39.  From  1817  to  1819,  the  contract  between  the  members  and  the  person 

who  purchased  the  property,  vested  in  parol,  and  was  destitute  of  a 
consideration.    No  legal  rights  were  vested  in  the  members.    lb. 

40.  The  ancestor  of  these  heirs  renounced  all  right  of  individual  property, 

when  he  signed  the  articles,  and  did  so  upon  the  consideration  that  the 
society  would  support  him  in  sickness  and  in  health ;  and  this  was  deemed 
by  him  an  adequate  compensation  for  his  labor  and  property,  con- 
tributed to  the  common  stock.    Tb. 

41.  The  principles  of  the  association  were,  that  land  and  other  property  were 

to  be  acquired  by  the  members,  but  they  were  not  to  be  vested  with  the 
fee  of  the  land.  Hence  at  the  death  of  one  of  them,  no  right  of  prop- 
erty descended  to  his  heirs.     lb. 

42.  There  is  no  legal  objection  to  such  a  partnership ;  nor  can  it  be  con- 

sidered a  forfeiture  of  individual  rights  for  the  community  to  succeed 
to  his  share,  because  it  was  a  matter  of  voluntary  contract,    lb. 

43.  Nor  do  the  articles  of  association  constitute  a  perpetuity.    The  society 

exists  at  the  will  of  its  members,  a  majority  of  whom  may  at  any 
time  order  a  sale  of  the  property,  and  break  up  the  association.    lb. 

44.  Tlie  evidence  shows   that  they  are  moral,  religious,  and  industrious 

people.    lb. 

46.  Under  the  attachment  laws  of  Maryland,  a  share  in  the  Baltimore  Mexi- 
can Company,  which  had  fitted  out  an  expedition  under  General  Mina, 
was  not,  in  1827,  the  subject  of  an  attachment  under  a  judgment, 
whether  such  share  was  held  by  the  garnishee  under  a  power  of  attor- 
ney to  collect  the  proceeds,  or  under  an  equitable  assignment  to  secure 
a  debt.     Deacon  v.  Oliver,  610. 

46.  The  answers  of  the  garnishee  to  interrogatories  filed,  were  literally  cor- 
rect. He  has  not  in  his  hands  any  "  funds,  evidences  of  debt,  stocks, 
certificates  of  stock,"  belonging  to  the  debtor,  nor  "  any  acknowledg- 
ment by  the  Mexican  government,''  on  which  an  attachment  could  be 
laid.  lb. 
COLLISION  BY  LAND  AND  WATEB. 
1.  Where  a  suit  was  brought  against  a  railroad  company,  by  a  person  who 
was  injured  by  a  collision,  it  was  correct  in  the  court  to  instmct  the 
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jury,  that  if  the  plaintiff  was  lawfully  on  the  road,  at  the  time  of  the 
collision,  and  the  collision  and  consequent  injniy  to  him  were  caused 
by  the  gross  negligence  of  one  of  the  servants  of  the  defendants,  then 
and  there  employed  on  the  road,  he  was  entitled  to  recover,  notwith- 
standing the  circumstances,  that  the  plaintiff  was  a  stockholder  in  the 
company,  riding  by  invitation  of  the  President,  pa3ring  no  fare,  and  not 
in  the  usual  passenger  cars.    P.  4r  B.  R.  R,  Co,  v.  Derby ,  468. 

2.  And  also,  that  the  fact  that  the  engineer  having  the  control  of  the  col- 

liding locomotive,  was  forbidden  to  run  on  that  track  at  the  time, 
and  had  acted  in  disobedience  of  such  orders,  was  no  defence  to  the 
action.    Ih. 

3.  Where  a  collision  takes  place  between  two  vessels  at  sea,  which  is  the 

result  of  inevitable  accident,  without  the  negligence  or  fault  of  either 
party,  each  vessel  must  bear  its  own  loss,     ateinback  v.  /?a«,  632. 
COMMERCIAL  LAW. 

1.  Under  a  policy  insuring  against  the  usual  perils  of  the  sea,  including  bar- 

ratry, the  underwriters  are  not  liable  to  repay  to  the  insured,  damages 
paid  by  him  to  the  owners  of  another  vessel  and  cargo,  suffered  in  a 
collision  occasioned  by  the  negligence  of  the  master  or  mariners  of  the 
vessel  insured.    Gen.  M.  /ns.  v.  Sherwood,  362. 

2.  A'policy  cannot  be  so  construed  as  to  insure  against  all  losses  directly 

referable  to  the  negligence  of  the  master  and  mariners.  But  if  the  loss 
is  caused  by  a  peril  of  the  sea,  the  underwriter  is  responsible,  although 
the  master  did  not  use  due  care  to  avoid  the  peril,    lb. 

3.  It  is  of  no  consequence  whether  the  date  of  a  promissory  note  be  at  the 

beg^ning  or  end  of  it.     Sheppard  v.  Graves^  506. 

4.  Where  a  warehouseman  gave  a  receipt  for  wheat  which  he  did  not  receive, 

and  afterwards  the  quantity  which  he  actually  had  was  divided  amongst 
the  respective  depositors,  an  action  of  replevin,  brought  by  the  assignee 
of  the  Petitions  receipt,  could  not  be  maintained  when,  under  it,  one  of 
these  portions  was  seized.  Jackson  v.  Hale,  526. 
6.  Evidence  offered  to  show  that  the  wheat  in  question  was  assigned  to  the 
defendant,  was  objected  to  by  the  plaintiff  in  the  replevin ;  but  such 
objection  was  properly  overruled.  The  plaintiff  had  shown  no  title  in 
himself.    lb. 

6.  So,  also,  evidence  was  admissible  to  show  that  the  receiver  of  the  fictitious 

certificate  had  never  deposited  any  wheat  in  the  warehouse.    lb, 

7.  The  defendants  in  this  case  were  the  assignees  of  the  original  warehouse- 

man, and  were  not  responsible,  unless  it  could  be  shown  that  wheat  was 
deposited,  which  had  come  into  their  possession.    lb, 
CONSTITUTIONAL  LAW. 

1.  A  State,  under  its  general  and  admitted  power  to  define  and  punish 

offences  against  its  own  peace  and  policy,  may  repel  from  its  borders 
an  unacceptable  population,  whether  paupers,  criminals,  fugitives,  or 
liberated  slaves ;  and,  consequently,  may  punish  her  citizens  and  others 
who  thwart  this  policy,  by  harboring,  secreting,  or  in  any  way  assisting 
such  fugitives.     Moore  v.  People  of  Illinois,  13. 

2.  It  is  no  objection  to  such  legislation,  that  the  offender  may  be  liable  to 

punishment  un^er  the  act  of  Congress  for  the  same  acts,  when  injurious 
to  the  owner  of  the  fugitive  slave.     lb. 

8.  The  case  of   Prigr/  v.    The  Commonwealth  of  Pennsylvania,  (16  Peters, 

639,)  presented  the  following  questions,  which  were  decided  by  the 
court. 

1.  That,  under  and  by  virtue  of  the  Constitution  of  the  United  States,  the 

owner  of  a  slave  is  clothed  with  entire  authority,  in  every  Stat«  in 
the  Union,  to  seize  and  recapture  his  slave,  wherever  he  can  do  it 
without  illegal  violence  or  a  breach  of  the  peace. 

2.  That  the  government  of  the  United  States  is  clothed  with  appropriate 

authority  and  functions  to  enforce  the  delivery,  on  claim  of  the 
owner,  and  has  properly  exercised  it  in  the  act  of  Congress  of  12th 
February,  1793. 
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3.  That  any  State  law  or  regulation,  which  inteirapts,  impedes,  limits, 
embarrasses,  delays,  or  postpones,  the  right  of  tiie  owner  to  the  im- 
mediate possession  of  the  slare,  and  the  immediate  command  of  his 
service,  is  void.    lb. 
4.  This  court  has  not  decided  that  State  legislation,  in  aid  of  the  claimant, 
and  which  does  not  directly  or  indirectly  delay,  impede,  or  frustrate  the 
master  in  the  exercise  of  his  right  under  the  Constitution,  or  in  pursuit 
of  his  remedy  given  by  the  act  of  Congress,  is  void.    lb. 
6.  It  belongs  exclusively  to  the  political  department  of  the  government  to 
recognize  or  to  refuse  to  recognize  a  new  government  in  a  foreign 
coimtry,  claiming  to  have  dispU^ed  the  old  and  established  a  new  one. 
Kennett  v.  ChamberSf  38. 

6.  Until  the  political  department  of  the  government  acknowledged  the  in- 

dependence of  Texas,  the  Judicia^  were  bound  to  consider  the  old  order 
of  tilings  as  having  continued.    lb. 

7.  While  the  government  of  the  United  States  acknowledged  its  treaty  of 

limits  and  of  amity  and  friendship  with  Mexico  as  still  subsisting  and 
obligatory,  no  citizen  of  the  United  States  could  lawfully  furnish  sup- 
plies to  Texas  to  enable  it  to  carry  on  a  war  with  Mexico.    lb. 

8.  A  contract  made  in  Cincinnati,  after  Texas  declared  itself  independent, 

but  before  its  independence  was  acknowledged  by  the  United  States, 
whereby  the  compliUnants  agreed  to  furnish,  and  did  furnish  money  to 
a  General  in  the  Texan  army,  to  enable  him  to  raise  and  equip  troops 
to  be  employed  against  Mexico,  was  illegal  and  void,  and  cannot  be 
enforced  in  a  court  of  the  United  States,    lb. 

9.  The  circumstance,  that  the  Texan  officer  agreed,  in  consideration  of  these 

advances  of  money,  to  convey  to  them  certain  lands  in  Texas,  of  which 
he  covenanted  that  he  was  then  the  owner,  will  not  make  the  contract 
valid,  when  it  appears  upon  the  face  of  it,  and  by  the  averments  in  the 
bill,  that  the  object  and  intention  of  the  complainants,  in  advancing  the 
money,  was  to  assist  Texas  in  its  military  operations,    lb. 

10.  A  contract  made  in  the  United  States,  at  that  time,  for  the  purchase  of 

land  in  Texas,  would  have  been  valid  even  if  the  money  was  afterwards 
used  to  support  hostilities  with  Mexico.  But  in  this  case  it  was  not  an 
ordinary  purchase ;  but  the  object  of  the  complainants,  as  avowed  in 
the  contract  and  the  bill,  was  to  aid  Texas  in  its  war  with  Mexico,    lb. 

11.  The  contract  being  absolutely  void  by  the  laws  of  the  United  States  at 

the  time  it  was  made,  the  circumstance  that  it  was  valid  in  Texas,  and 
that  Texas  has  since  become  a  member  of  the  Union,  does  not  entitle 
the  complainants  to  enforce  it  in  the  courts  of  the  United  States.    76. 

12.  No  contract  can  be  enforced  in  the  courts  of  the  United  States,  no  matter 

where  made  or  where  to  be  executed,  if  it  is  in  violation  of  the  laws  of 
the  United  States,  or  is  in  contravention  of  the  public  policy  of  the  gov- 
ernment, or  in  conflict  with  subsisting  treaties,    lb. 

13.  By  the  law  of  Pennsylvania,  the  River  I>elaware  is  a  public  navigable 

river,  held  by  its  joint  sovereigns  in  trust  for  the  public.  Bundle  v. 
Delaware  ^  Raritan  Canal  Co.^  80. 

14.  Riparian  owners,  in  that  State,  have  no  title  to  the  river,  or  any  right  to 

divert  its  waters,  unless  by  license  from  the  States,    lb. 
16.  Such  license  is  revocable,  and  in  subjection  to  the  superior  right  of  the 
State,  to  divert  the  water  for  public  improvements,  either  by  the  State 
directly,  or  by  a  corporation  created  for  that  purpose,    lb. 

16.  The  proviso  to  the  provincial  acts  of  Pennsylvania  and  New  Jersey,  of 

1771,  does  not  operate  as  a  grant  of  the  usufruct  of  the  waters  of  the 
river  to  Adam  Hoops  and  his  assigns,  but  only  as  a  license,  or  toleration 
of  his  dam.    lb, 

17.  As,  by  the  laws  of  his  own  State,  the  plaintiff  could  have  no  remedy 

against  a  corporation  authorized  to  take  the  whole  waters  of  the  river 
for  the  purpose  of  canals,  or  improving  the  navigation,  so,  neither  can 
he  sustain  a  suit  against  a  corporation  created  by  New  Jersey  for  the 
same  purpose,  who  have  taken  part  of  the  waters.    lb. 
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18.  The  plaintiffs,  being  but  tenants  at  sufferance  in  the  usnfruct  of  the  water 

to  the  two  States  who  own  the  river  as  tenants  in  common,  are  not  in  a 
condition  to  question  the  relatiTC  rights  of  either  to  use  its  waters  with- 
out the  consent  of  the  other.    lb. 

19.  This  case  is  not  intended  to  decide  whether  a  first  license,  for  private 

emolument,  can  support  an  action  against  a  later  licensee  of  either  sov- 
ereign or  both,  who,  for  private  purposes,  diverts  the  water  to  the  injury 
of  the  first.    /6. 

20.  The  case  of  League  v.  De  Young  ^  Brown,  (11  How.,  185,)  considered  and 

ag^in  established,  79. 

21.  Under  the  tenth  article  of  the  treaty  of  1842,  between  the  United  States 

and  Great  Britain,  a  warrant  was  issued  by  a  commissioner,  at  the  in- 
stance of  the  British  Consul,  for  the  apprehension  of  a  person  who,  it 
was  alleged,  had  committed  an  assault,  with  intent  to  murder,  in  Ireland. 
In  re  Kaine,  103. 

22.  The  person  being  arrested,  the  Commissioner  ordered  him  to  be  com- 

mitted, for  the  purpose  of  abiding  the  order  of  the  President  of  the 
United  States.    Ih. 

23.  A  habeas  corpus  was  then  issued  by  the  Circuit  Court  of  the  United 

States,  the  District  Judge  presiding,  when,  after  a  hearing,  the  writ  was 
dismissed,  and  the  prisoner  remanded  to  custody.   lb. 

24.  A  petition  was  then  presented  to  the  Circuit  Judge,  at  his  chambers,  ad- 

dressed to  the  Justices  of  the  Supreme  Court,  and  praying  for  a  writ  of 
habeas  corpus,  which  was  refened  by  the  Circuit  Judge,  after  a  hearing, 
to  the  Justices  of  the  Supreme  Court,  in  bank,  at  the  commencement 
of  the  next  term  thereof.  lb. 
26.  At  the  meeting  of  the  court,  a  motion  was  made,  with  the  papers  and  pro- 
ceedings presented  to  the  Circuit  Judge  annexed  to  the  petition,  for 
writs  of  habeas  corpus  and  certiorari  to  bring  up  the  defendant  and  the 
record  from  the  Circuit  Court,  for  the  purpose  of  having  the  decision 
of  that  court  examined.    lb. 

26.  The  motion  was  refused ;  the  writs  prayed  for  denied,  and  the  petition 

dismissed,    lb. 

27.  Where  the  Supreme  Court  of  a  State  certified  that  there  was  "  drawn  in 

question  the  validity  of  statutes  of  the  State  of  Ohio,"  &c.,  without 
naming  the  statutes,  this  was  not  enough  to  give  jurisdiction  to  this 
court,  under  the  25th  section  of  the  Judiciary  Act.  Lamb  v.  Walker, 
149. 

28.  Nor,  in  this  case,  would  the  court  have  had  jurisdiction  if  the  statutes 

had  been  named,  because,  — 

29.  In  1816,  the  Legislature  of  Ohio  passed  an  "  act  to  prohibit  the  issuing 

and  circulation  of  unauthorized  bank  paper,"  and,  in  1889,  an  act 
amendatory  thereof ;  and  the  question  was,  whether  or  not  a  canal  com- 
pany, incorporated  in  1837,  was  subject  to  these  acts.  In  deciding  that 
it  was,  the  Supreme  Court  of  Ohio  only  gave  a  construction  to  an  act 
of  Ohio,  which  neither  of  itself,  nor  by  its  application,  involved  in  any 
way  a  repugnancy  to  the  Constitution  of  the  United  States,  by  impair- 
ing the  obligation  of  a  contract.    76. 

30.  The  case  of  the  Commercial  Bank  of  Cincinnati  v.  Buckingham's  Execu- 

tors (5  How.,  817),  examined  and  sustained.    lb. 

31.  The  State  of  Texas  was  admitted  into  the  Union  on  the  29th  of  December, 

1845,  and  from  that  day  the  laws  of  the  United  States  were  extended 
over  it.     Calkin  v.  Cocke,  227. 

32.  Consequently,  on  the  30th  of  January,  1846,  the  revenue  laws  of  Texas 

were  in  force  there,  and  goods  seized  for  a  non-compliance  with  those 
laws,  were  illegally  seized.  lb. 
88.  In  1804,  Congress  passed  an  act  (2  Stat,  at  L.,  277),  "making  provision 
for  the  disposal  of  the  public  lands  in  the  Indiana  Territory,  and  for 
other  purposes,"  in  which  it  reserved  from  sale  a  township  in  each  one 
of  three  districts,  to  be  located  by  the  Secretary  of  the  Treasury,  for 
the  iise  of  a  seminary  of  learning.    Trustees  fee.  v.  Indiana^  269* 
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84.  In  1806,  the  Secretary  of  tl|e  TreMury  located  a  particnlar  township  in 
the  Vincennes  district,  for  the  use  of  that  district ;  and  when,  in  1800, 
the  territorial  government  incorporated  a  "  Board  of  Trustees  of  tlie 
Vincennes  University/'  the  grant  made  in  1804  attached  to  this  Board, 
alUiough  for  the  two  preceding  years  there  had  been  no  grantee  iti 
existence,    lb. 

36.  Under  the  ordinance  of  1787,  made  applicable  to  Indiana  by  an  act  of 
Congress,  the  territorial  goyernment  of  Indiana  had  power  to  pass  thi« 
act  of  incorporation.    lb. 

36.  The  language  of  the  act  of  Congress,  by  which  Indiana  was  admitted 
into  the  Union,  did  not  yest  the  above  township  in  the  legnsLature  of 
the  State.    lb, 

87.  The  Board  of  Trustees  of  the  University  was  not  a  public  corporation, 
and  had  no  political  powers.  The  donation  of  land  for  its  support  was 
like  a  donation  by  a  private  individual;  and  the  legislature  of  the 
State  could  not  rightfully  exercise  any  power  by  which  the  trust  was 
defeated.    lb. 

38.  In  1848,  the  Legislature  of  Maine  passed  an  act  declaring  that  no  real 

or  mixed  action  should  be  commenced  or  maintained  against  any  per- 
son in  possession  of  lands,  where  such  person  had  been  in  actual  pos- 
session for  more  than  forty  years,  claiming  to  hold  the  same  in  his  own 
right,  and  which  possession  should  have  been  adverse,  open,  peaceable, 
notorious  and  exclusive.  This  act  was  passed  two  years  after  the  suit 
was  commenced.     WebBter  v.  Cooper,  489. 

39.  The  effect  of  this  act  was  to  make  the  seisin  of  the  occupant  during  the 

lifetime  of  Elizabeth,  adverse  against  her  son,  when  he  had  no  right  of 
possession.     lb. 

40.  This  act,  which  thus  purported  to  take  away  property  from  one  man  and 

vest  it  in  another,  was  contrary  to  the  constitution  of  the  State  of 
Maine,  as  expounded  by  the  highest  courts  of  law  in  that  State.  And 
as  this  court  looks  to  the  decisions  of  the  courts  of  a  State  to  explain 
its  statutes,  there  is  no  reason  why  it  should  not  also  look  to  them 
to  expound  its  constitution.    Tb. 

41.  The  River  Penobscot  is  entirely  within  the  State  of  Maine,  from  Its 

source  to  its  mouth.  For  the  last  eight  miles  of  its  course  it  is  not 
navigable,  but  crossed  by  four  dams  erected  for  manufacturing  pur- 
poses. Higher  up  the  stream  there  was  an  imperfect  navigation. 
Vecuie  V.  Moor,  668. 

42.  A  law  of  the  State,  granting  the  exclusive  navigation  of  the  upper  river 

to  a  company  who  were  to  improve  it,  is  not  in  conflict  with  the  8th 
section  of  the  Ist  article  of  the  Constitution  of  the  United  States,  and 
a  license  to  carry  on  the  coasting  trade  did  not  entitle  a  vessel  to  navi- 
gate the  upper  waters  of  the  river.    lb. 
CONTRACTS. 

For  ante-nuptial  contracts,  see  CuAycERY. 

1.  It  belongs  exclusively  to  the  political  department  of  the  government  to 

recognize  or  to  refuse  to  recognize  a  new  government  in  a  foreign  coun- 
try, claiming  to  having  displaced  the  old  and  established  a  new  one. 
Kennett  v.  Chambers,  88. 

2.  Until  the  political  department  of  the  government  acknowledged  the  inde- 

pendence of  Texas,  the  judiciary  were  bound  to  consider  the  old  order 
of  things  as  having  continued.    lb. 

3.  While  the  government  of  the  United  States  acknowledged  its  treaty  of 

limits  and  of  amity  and  friendship  with  Mexico  as  still  subsisting  and 
obligatory,  no  citizen  of  the  United  States  could  lawfully  furnish  sup- 
plies to  Texas  to  enable  it  to  carry  on  the  war  against  Mexico.    Tb. 

4.  A  contract,  made  in  Cincinnati,  after  Texas  declared  itself  independent, 

but  before  its  independence  was  acknowledged  by  the  United  States, 
whereby  the  complainants  agreed  to  furnish,  and  did  furnish  money  to 
a  General  in  the  Texan  army,  to  enable  him  to  raise  and  equip  troops 
to  be  employed  against  Mexico,  was  illegal  and  void,  and  cannot  be  en* 
forced  in  a  court  of  the  United  States.    lb. 
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6.  The  cireaniBtance  that  the  Texan  officer  agreed,  in  consideration  of 
these  advances  of  money,  to  convey  to  them  certain  lands  in  Texas,  of 
which  he  covenanted  that  he  was  then  the  owner,  will  not  make  the 
contract  valid  when  it  appears  upon  the  face  of  it,  and  hy  the  aver- 
ments in  the  hill,  that  the  object  and  intention  of  the  complainants  in 
advancing  the  money  was  to  assist  Texas  in  its  military  operations. 
lb, 

6.  A  contract  made  in  the  United  States  at  that  time  for  the  purchase 

of  land  in  Texas,  would  have  been  valid  even  if  the  money  was  after- 
wards used  to  support  hostilities  with  Mexico.  But  in  this  case  it  was 
not  an  ordinary  purchase;  but  the  object  of  the  complainants,  as 
avowed  in  the  contract  and  the  bill,  was  to  aid  Texas  in  its  wars  with 
Mexico.    lb. 

7.  The  contract  being  absolutely  void  by  the  laws  of  the  United  States  at 

the  time  it  was  made,  the  circumstance  that  it  was  valid  in  Texas,  and 
that  Texas  has  since  become  a  member  of  the  Union,  does  not  entitle 
the  complainants  to  enforce  it  in  the  courts  of  the  United  States.    lb, 

8.  No  contract  can  be  enforced  in  the  courts  of  the  United  States,  no  mat- 

ter where  made  or  where  to  be  executed,  if  it  is  in  violation  of  the  laws 
of  the  United  States,  or  is  in  contravention  of  the  public  policy  of 
the  government  or  in  conflict  with  subsisting  treaties.    lb, 

9.  Where  there  was  a  judgment  at  law  against  a  defendant  in  Mississippi, 

and  he  sought  relief  in  equity,  upon  the  ground  that  the  consideration 
of  the  contract  was  the  introduction  of  slaves  into  the  State,  and  conse- 
quently illegal;  a  court  of  equity  will  not  grant  relief,  because  the 
complainant  was  in  pari  delicto  with  the  other  party.  Sample  v.  Barnes, 
70. 

10.  Moreover,  such  a  defence  would  have  been  good  at  law,  and  the  aver- 

ments, that  deception  was  practised  to  prevent  the  complainant  from 
making  the  defence,  are  not  sustained  by  the  evidence  in  the  case. 
And,  further,  after  the  judgment,  the  complainant  gave  a  forthcoming 
bond,  thus  recognizing  the  validity  of  the  judgment.    lb, 

11.  In  1834,  Burden  obtained  a  patent  for  a  new  and  useful  improvement  in 

the  machinery  for  manufacturing  wrought  nails  and  spikes,  which  he 
assigned  to  the  Troy  Iron  and  Nail  Factory,  and  also  covenanted  that 
he  would  convey  to  that  company  any  improvement  which  he  might 
thereafter  make.     Troy  Iron  and  Nail  Factory  v.  Corning,  193. 

12.  In  1840,  he  made  such  an  improvement,  for  making  hook  and  brad- 

headed  spikes,  with  a  bending  lever,  which  he  assigned  to  the  Troy 
Iron  and  Nail  Factory,  in  1848.    lb, 

13.  Before  this  last  assignment,  however,  viz.,  in  1846,  Burden  made  an 

agreement  with  Coming,  Horner,  and  Winslow,  in  which,  among  other 
things,  it  was  agreed,  that  both  parties  might  thereafter  manufacture 
and  vend  spikes  of  such  kind  and  character  as  they  saw  fit,  notwith- 
standing their  conflicting  claims,    lb, 

14.  Owing  to  the  peculiar  attitude  of  the  parties  to  each  other  at  the  time  of 

making  this  agreement,  and  the  language  used  in  it,  it  cannot  be  con- 
strued into  a  permission  to  Corning,  Horner,  and  Winslow,  to  use  the 
improved  machinery  patented  by  Burden  in  1840 ;  and  the  right  to  use 
it,  having  passed  to  the  Troy  Iron  and  Nail  Factory,  a  perpetual  injunc- 
tion upon  Coming,  Homer,  and  Winslow  will  be  decreed.  lb. 
16.  Where  the  marshal  of  the  District  of  Columbia  engaged  the  services  of 
a  clerk  for  a  stipulated  sum  per  annum,  and  the  service  continued  with- 
out any  new  agreement,  and  the  jury  were  instructed  that  they  might 
imply  a  new  agreement  to  pay  the  clerk  at  a  different  rate,  this  instruc- 
tion was  erroneous.  There  was  nothing  in  the  evidence  from  which  the 
jury  could  imply  such  new  agreement.  Nutt  v.  Minor,  464. 
COPY-RIGHT. 
1.  Where  the  copy-right  of  a  map  was  taken  out  under  the  act  of  Congress, 
and  the  copperplate  engraving  seized  and  sold  under  an  execution,  the 
purchaser  did  not  acquire  the  right  to  strike  off  and  sell  copies  of  the 
map.     Stephens  v.  Caiiy,  628. 
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2.  The  court  below  decided  that  an  injunction  to  prevent  such  striking^  off 
and  selling,  could  not  issue,  without  a  return  of  the  pnrchase-monej. 
This  decision  was  erroneous.    lb. 
8.  A  copy-right  is  a  "  property  in  notion,  and  has  no  corporeal  tangible  sub- 
stance," and  is  not  the  subject  of  seizure  and  sale  by  execution.    It  can 
be  reached  by  a  creditor's  bill  in  chancery,  but  in  such  case,  the  court 
would  probably  haye  to  decree  a  transfer  in  the  mode  pointed  out  in 
the  act  of  Congress.    lb. 
CUSTOMS. 

See  Duties. 
DEED. 
1.  In  the  State  of  Ohio,  it  is  not  a  sufficient  description  of  taxable  lands  to 
say,  "  Cooper,  James,  6  acres,  section  24,  T.  4,  F.  R.  1."    A  deed  made 
in  consequence  of  a  sale  for  taxes  under  such  a  description,  is  void. 
The  courts  of  Ohio  have  so  decided,  and  this  court  adopts  their  de- 
cision.    Raifmond  v.  Longtcorthf  76. 
DELAWARE  RIVER. 
See  Pennsylvania. 
DEVISES. 

See  WiLiiaS 
DISTRICT  OF  COLUMBIA. 

1.  For  some  of  the  principles  which  govern  sureties  in  bonds  before  the 

Orphan's  Court,  see  Ennis  v.  Smith,  400. 

2.  A  master  builder,  undertaker,  or  contractor,  who  undertakes  by  contract 

with  the  owner  to  erect  a  building,  or  some  part  or  portion  thereof,  on 
certain  terms,  does  not  come  within  the  letter  or  spirit  of  the  act  of 
Congress  passed  March  2,  1833,  (4  Stat,  at  Large,  659,)  entitled  an  act 
to  secure  to  mechanics  and  others,  payment  for  labor  done  and  ma- 
terials furnished  in  the  erection  of  buildings  in  the  District  of  Columbia. 
Winder  v.  Caldwell,  434. 
DOMICIL. 

1.  General  Kosciusko  was  sojourning  in  Switzerland  when  he  died,  but  was 

domiciled  in  France,  and  had  been  for  fifteen  years.  Ennis  v.  Smith, 
401. 

2.  His  declarations  are  to  be  received  as  proof  that  his  domicil  was  in 

France.  Such  declarations  have  always  been  received,  in  questions  of 
domicil,  in  the  courts  of  France,  in  those  of  England,  and  in  the  courts 
of  the  United  States.    lb. 

3.  The  presumption  of  law  is,  that  the  domicil  of  origin  is  retained,  until 

residence  elsewhere  has  been  shown  by  him  who  alleges  a  change  of  it. 
But  residence  elsewhere  repels  the  presumption,  and  casts  upon  him 
who  denies  it  to  be  a  domicil  of  choice,  the  burden  of  disproving  it. 
The  place  of  residence  must  be  taken  to  be  a  domicil  of  choice,  unless 
it  is  proved  that  it  was  not  meant  to  be  a  principal  and  permanent  resi- 
dence. Contingent  events,  political  or  otherwise,  are  not  admissible 
proofs  to  show,  where  one  removes  from  his  domicil  of  origin  for  a 
residence  elsewhere,  that  the  latter  was  not  meant  to  be  a  principal  and 
permanent  residence.  But  if  one  is  exiled  by  authority  from  his  domi- 
cil of  origin,  it  is  never  presumed  that  he  has  abandoned  all  hope  of 
returning  back.  The  abandonment,  however,  may  be  shown  by  proof. 
Greneral  Kosciusko  was  not  exiled  by  authority.  He  left  Poland  volun- 
tarily, to  obtain  a  civil  status  in  France,  which  he  conscientiously 
thought  he  could  not  enjoy  in  Poland,  whilst  it  continued  under  a 
foreign  dominion.  lb. 
DUTIES— CUSTOM-HOUSE. 

1.  The  State  of  Texas  was  admitted  into  the  Union  on  the  29th  of  Decem- 

ber, 1846,  (9  Stat,  at  Large,  108,)  and  from  that  day  the  laws  of  the 
United  States  were  extended  over  it.     Calkin  4r  Co.  v.  Cocke,  227. 

2.  Consequently,  on  the  30th  of  January,  1846,  the  revenue  laws  of  Texas 

were  not  in  force  there,  and  goods  seized  for  a  noii-oompliaiioe  with 
thQM  Uw9,  were  illegally  seised,    lb* 
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EJECTMEKT. 

1.  In  the  Stete  ol  0]iio»  H  u  lai  a  nifteieat  d«ieri]^tioa  of  tanUe  km^  to 

saj,  "  Cooper,  James^  6  acfct,  lectioii  24,  T.  4»  F.  B.  1."  A  deed  made 
in  coDseqneace  of  a  sale  for  taxes  vnder  such  a  dsscriptioo  is  Toid.  The 
courts  of  Ohio  have  so  decided,  and  this  court  adopts  their  decision. 
Raymond  y.  Lmt^wortk,  70. 

2.  This  court  decided,  in  8  Howard,  883^  that  the  reciuls  in  a  patcat  for 

land,  referring  to  titles  oi  anterior  date,  were  not  of  themselves  suffi- 
cient to  establish  the  titles  thas  recited.    Ik, 

3.  The  titles  themselves  being  now  prodnced»  it  is  decided,  that  a  permit 

given  bj  the  Lienfeenant-Govemer  el  Upper  Louisiana,  in  1700,  to  a 
person  to  form  an  establishment  on  the  Mississippi,  followed  hy  actual 
possession  and  improvement,  entitled  the  occupant  to  640  acres,  includ- 
ing his  improvements,  although  the  Indian  title  was  not  then  extin- 
goished.    Aiank  v.  JBrsofcs,  614. 

4.  It  was  not  the  practice  of  the  Spanish  government  to  make  treaties  with 

the  Indian  tribes,  deflnii^  their  boundaries;  biit  to  prevent  settlements 
upon  their  lands  without  special  permits :  such  permits,  however,  were 
usual.    IK 

6.  The  construction  of  the  trea^  between  tlie  United  States  and  the  Sac  and 
Fox  Indians,  must  be  that  the  latter  assented  to  an  occupancy  which 
was  as  notorious  as  their  own.    Jh. 

6.  The  act  of  Congress,  approved  April  2^,  1816  (3  Stat,  at  Large,  328). 
confirming  certain  claims  to  land,  confirmed  this  one,  although  the  Re- 
corder of  Land  titles,  in  his  report,  made  in  1816,  had  added  these 
words,  "  if  Indian  title  extinguiehed.*'  These  words  were  surplusage. 
lb. 

EQurry. 

See  Chancbict. 
ERROR. 

See  JtTBisnicTioir ;  Pbaotiob. 
ESTATES  TAIL. 

See  WrLLB. 
EVIDENCE. 

1.  The  court  having  enoneonaly  refused  to  allow  the  plaufitiif  to  elfer  a 

paper  in  evidence,  as  a  disclaimer  of  part  of  a  patent,  afterwards  re- 
fused to  allow  the  defendants  to  offer  the  same  paper  in  evidence  for 
the  purpose  of  prejudicing  the  plaintiiEs'  righta  This  last  refusal  was 
correct.  The  reason  given  was  erroneous;  but  this  is  not  a  suflcient 
cause  for  reversing  the  judgment.     SiUbtf  v.  Ihott,  210. 

2.  The  courts  of  the  United  States  have  not  the  power  to  order  a  nonsuit 

against  the  wishes  of  the  plaintiff.    76. 

3.  Under  a  notice  given  bj  the  defendant,  that  the  invention  claimed  by  the 

plaintiff  was  described  in  Ure's  Dictionary  of  Arts,  Manufactures,  and 
Mines,  and  had  been  used  by  Andrew  Ure,  of  London,  it  was  not  com- 
petent to  give  in  evidence  a  very  large  book.  The  place  in  the  book 
should  have  been  specified.    Hk 

4.  Nor,  under  the  notice,  was  the  book  competent  evidence  that  Andrew 

Ure,  of  London,  had  a  prior  knowledge  of  the  thing  patented.  The 
notice  does  not  state  the  place  where  the  same  was  used.  Tb» 
&  Where  a  certificate  of  deposit  in  a  bank,  payable  at  a  future  day,  was 
handed  over  by  a  debtor  to  his  creditor,  it  was  no  payment,  unless  ther:? 
was  an  express  agreement,  on  the  part  of  the  creditor,  to  receive  it  as 
such ;  and  the  question,  whether  th^e  was  or  was  not  such  an  agree- 
ment, was  one  of  fact,  to  be  decided  by  the  jury.  Downey  v.  HickM^  240. 

6.  The  bank  being  insolvent  when  the  certificate  of  deposit  became  due, 

there  was  no  ground  for  impvting  negligence  in  the  collection  of  the 
debt  by  the  holder,  as  no  loss  occmrred  to  the  original  debtor.    Ih. 

7.  If  the  evidence  showed  that,  after  the  maturity  of  the  certificate,  the 

original  debtor  admitted  his  liability  to  make  it  good,  the  jury  should 
have  been  instrueted  that  this  evidence  conduced  to  prove  that  the 
oertUlQftt^  WW  not  taken  ia  pajmcat    IK 
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EVIDENCE— ( OmftfuiMf.) 

8.  Wliere  an  antenuptuil  contnck  wm  alleged  to  hare  been  made,  and  tbe 

affldayitfl  of  the  parties  claiming  under  it  alleged  that  they  nerer 
poBsesaed  or  saw  it;  that  they  had  made  diligent  inquiry  for  it,  bat 
were  nnable  to  learn  its  present  existence  or  place  of  existence ;  thmt 
inquiry  had  been  made  of  the  guardian  of  one  of  the  children,  who  said 
that  he  had  neyer  been  in  possession  of  it,  and  did  not  know  where  it 
was ;  that  inquiry  had  been  made  at  the  recording  offices  in  Tain,  and 
that  the  affiants  beliered  it  to  be  lost,  secondary  proof  of  its  contents 
ought  to  haye  been  admitted.    DeLane  ▼.  Moore,  263. 

9.  Whether  recorded  or  not,  it  was  binding  upon  the  parties.    If  recorded 

within  the  time  prescribed  by  statute,  or  if  reacknowledged  and  recorded 
afterwards,  notice  would  thereby  haye  been  given  to  all  persons  of  its 
effect    lb. 

10.  If  it  was  regularly  recorded  in  one  State,  and  the  property  upon  which  it 

acted  was  removed  to  another  State,  the  protection  of  the  contract 
would  follow  the  property  into  the  State  into  which  it  was  removed. 
lb. 

11.  But  where  no  stut  was  brought  until  eight  or  nine  years  after  the  death 

of  the  husband,  and  then  the  one  which  was  brought  was  dismissed  for 
want  of  prosecution;  another  suit  against  the  executors  who  had 
divided  the  property,  comes  too  late.    lb. 

12.  Personal  property,  wherever  it  may  be,  is  to  be  disturbed  in  case  of  intes- 

tacy, according  to  the  law  of  the  domicil  of  the  intestate.  This  rule 
may  be  said  to  be  a  part  of  the  jus  gentium.    Enni$  v.  Smith,  401. 

18.  What  that  law  is  when  a  foreign  law  applies,  must  be  shown  by  proof  of 
it,  and  in  the  case  of  written  law,  it  will  be  sufficient  to  offer,  as  evi- 
dence, the  official  publication  of  the  law,  certified  satisfactorily  to  bo 
such.  Unwritten  foreign  laws  must  be  proved  by  experts.  There  is  no 
general  rule  for  authenticating  foreign  laws  in  the  courts  of  other  coun- 
tries, except  this,  that  no  proof  shall  be  received,  "  which  presupposes 
better  testimony  behind,  and  attainable  by  the  party."  They  may  be 
yerified  by  an  oath,  or  by  an  exemplification  of  a  copy  under  the  great 
seal  of  the  State  or  nation  whose  law  it  may  be,  or  by  a  copy,  proved 
to  be  a  true  copy  by  a  witness  who  has  examined  and  compared  it  with 
the  original,  or  by  the  certificate  of  an  officer  authorized  to  give  the  law, 
wMch  certificate  must  be  duly  proved.  Such  modes  of  proof  are  not 
exclusive  of  others,  especially  of  codes  and  accepted  histories  of  the 
law  of  a  countiy.  See  also  the  cases  of  Church  v.  aubhart,  in  2  Cranch, 
'  181,  and  Talbot  v.  Seeman,  in  1  Cranch,  7.  In  this  case,  the  Code  Civil 
of  France,  with  this  indorsement,  "  Les  Garde  des  Sceaux  de  France  a 
la  Cour  Supreme  des  Etats  Unis,"  was  offered  as  evidence  to  prove  that 
the  law  of  France  was  for  the  distribution  of  the  funds  in  controversy. 
This  court  ruled  that  such  indorsement  was  a  sufficient  authentication 
to  make  the  code  evidence  in  this  case,  and  in  any  other  case  in  which 
it  may  be  offered.  By  that  code,  the  complainants  named  in  this  suit 
as  the  collateral  relations  of  General  Kosciusko,  are  entitled  to  receive 
the  funds  in  controversy,  in  such  proportions  as  are  stated  in  the  man- 
date of  this  court  to  the  court  below.    lb. 

14.  The  documentaiy  proofs  in  this  cause,  from  the  Orphans'  Court,  of  the 
genealogy  of  tiie  Kosciusko  family,  and  of  the  collateral  relationship  of 
the  persons  entitled  to  a  decree,  and  also  of  the  wills  of  Kosciusko,  are 
properly  in  evidence  in  this  suit.    lb. 

16.  The  record  from  Grodno  is  judicial ;  not  a  judgment  inter  partes,  bat  a 
foreign  judgment  in  rem,  which  is  evidence  of  the  facts  adjudicated 
against  all  the  world.    lb. 

16.  Where  the  contract  between  the  owner  and  the  builder,  (who  was  also 
the  carpenter,)  stipulated  for  a  forfeiture  per  diem  in  case  the  carpenter 
should  delay  the  work,  the  court  below  ought  to  have  allowed  evidence 
of  such  delay  to  be  ffiren  to  the  jury  by  tiie  defendant,  under  a  notice 
of  set-off,  and  also  evidence  that  the  work  and  materials  found  and 
provided  upon  and  for  the-buildingt  were  defective  in  quality  and.  char- 
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EVIDENCE— ( Continued.) 
t:  acter,  and  far  inferior  in  value  to  what  the  contract  and  spedflcation 

r  called  for.     Winder  v.  Caldwell^  434. 

17.  Where  the  marshal  of  the  Diitrict  of  Columbia  engaged  the  senrices  of  a 

clerk  for  a  stipulated  sum  per  annum,  and  the  service  continued  with- 
i  out  any  new  agreement,  and  the  jury  were  instructed  that  they  might 

r  imply  a  new  agreement  to  pay  the  clerk  at  a  di£Ferent  rate,  this  instruc- 

tion was  erroneous.  There  was  nothing  in  the  evidence  from  which  the 
jury  could  imply  such  new  agreement.    NtUt  v.  Minor,  464. 

18.  The  statute  of  frauds  in  Massachusetts,  is  substantially  the  same  as  that 
p  of  29  Car.  2,  and  declares  that  no  contract  for  the  sale  of  goods,  &c., 
!  shall  be  valid,  &c.,  "  unless  some  note  or  memorandum  in  writing  of  the 

bargain  be  made,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized."     Scdmon  FalU  Co. 

I  V.  Goddardf  447. 

I  10.  The  following  memorandum,  viz. :  "  Sept.  19,  W.  W.  Goddard,  12  mos. 

300  bales  S.  F.  drills,  7^  ;  190  cases  blue  do.  8J.  Credit  to  commence 
when  ship  sails ;  not  after  December  1st,  delivered  free  of  charge  for 
truckage.  The  blues,  if  color  satisfactory  to  purchasers.  R.  M.  M. 
W.  W,  G." — is  sufficient  to  take  the  case  out  of  the  statute,    lb. 

20.  If  the  terms  are  technical  or  equivocal  on  the  face  of  the  instrument,  or 
made  so  by  reference  to  extraneous  circumstances,  parol  evidence  of 
the  usage  and  practice  in  the  trade,  is  admissible  to  explain  the  mean- 
ing,   lb. 

21.  It  was  competent,  also,  to  refer  to  the  bill  of  parcels  delivered  for  the 
purpose  of  explanation.  It  was  made  out  and  delivered  by  the  seller, 
in  the  course  of  the  fulfilment  of  the  contract,  acquiesced  in  by  the 
buyer,  and  the  goods  ordered  to  be  delivered  after  it  was  received.    Tb. 

22.  Where  a  warehouseman  gave  a  receipt  for  wheat  which  he  did  not 
receive,  and  afterwards  the  quantity  which  he  actually  had  was  divided 
amongst  the  respective  depositors,  an  action  of  replevin,  brought  by 
the  assignee  of  the  fictitious  receipt,  could  not  be  maintained  when, 
under  it,  one  of  these  portions  was  seized.    Jackson  v.  HaUf  626. 

23.  Evidence  offered  to  show  that  the  wheat  in  question  was  assigned  to  the 
defendant,  was  objected  to  by  the  plaintiff  in  the  replevin ;  but  such 
objection  was  properly  overruled.  The  plaintiff  had  shown  no  title  in 
himself.     Tb. 

24.  So,  also,  evidence  was  admissible  to  show  that  the  receiver  of  the  ficti- 
tious certificate  had  never  deposited  any  wheat  in  the  warehouse.    lb, 

26.  The  defendants  in  this  case  were  the  assignees  of  the  original  warehouse- 
man, and  were  not  responsible,  unless  it  could  be  shown  that  wheat  was 
deposited,  which  had  come  into  their  possession.    lb. 

26.  Where  an  action  was  brought  against  the  Commissioner  of  Patents  for 
refusing  to  give  copies  of  papers  in  his  office,  and  no  special  damage 
was  set  out  in  the  declaration,  evidence  of  the  professional  pursuits  of 
the  applicant  was  not  admissible.    Boyden  v.  Burke,  bib. 

27.  Where  the  application  was  made  through  a  third  person,  letters  of  both 
parties  to  this  third  person  were  admissible  in  evidence,  as  part  of  the 
res  gesta.     lb. 

EXECUTION. 

1.  Where  real  estate  is  in  the  custody  of  a  receiver,  appointed  by  a  court  of 
chancery,  a  sale  of  the  property  under  an  execution,  issued  by  virtue  of 
a  judgment  at  law,  is  illegal  and  void.     WiswaU  v.  Sampson,  62. 

2.  The  proper  modes  of  proceeding  pointed  out,  to  be  pursued  by  any  per- 
son who  claims  title  to  the  property,  either  by  mortgage,  or  judgment, 
or  otherwise.    lb. 

3.  Where  the  copy-right  of  a  map  was  taken  out  under  the  act  of  Congress, 
and  the  copperplate  engraving  seized  and  sold  under  an  execution,  the 
purchaser  did  not  acquire  the  right  to  strike  off  and  sell  copies  of  the 
map.     Stephens  v.  Cady,  628. 

4.  The  court  below  decided  that  an  injunction  to  prevent  such  striking  off 
and  selling,  could  not  issue,  without  a  return  of  the  purchase-money. 
This  decision  was  erroneous.    Ih. 
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6l  a  copy-right  k  »  "  property  m  notion,  and  hat  no  eorporeal  tangible 
substance/'  and  is  not  the  subject  of  seizure  and  sale  bj  ezecittion.  It 
can  be  reached  by  a  creditor's  bill  in  chancery,  but  in  such  case,  tbe 
court  would  probably  have  to  decree  a  transfer  in  the  mode  pointed  out 
in  the  act  of  Congress.     Jb. 

6.  A  sale  of  land  by  a  marshal,  on  a  venditioni  exponas,  after  he  la  remoTed 

from  office,  and  a  new  marshal  appointed  and  qualified,  is  not  void. 
Doolittie  T.  Bryan,  663. 

7.  Such  a  sale  being  returned  to  the  court,  and  confirmed  by  it  on  moticm. 

and  a  deed  ordered  to  be  made  to  the  purchaser  at  the  <ii&e,  by  the  new 
marshal,  such  sale,  being  made,  is  Talid.    lb 
See  Attacbmbmt  Laws  op  Maryland. 
EXECUTORS  AND  ADMINISTRATORS. 

See  Wills. 
FRAUDS,  STATUTE  OF. 

1.  The  statute  of  frauds  in  Massachusetts  is  substantially  the  same  as  that 

of  29  Car.  2,  and  declares  that  no  contract  for  the  sale  of  goods,  &c., 
shall  be  valid,  Ac.,  "  unless  some  note  or  memorandum,  in  writing,  of 
the  bargain  be  made,  and  signed  by  the  party  to  be  charged  thereby,  or 
by  some  person  thereunto  by  him  lawfully  authoriied."  Salmon  faife 
Co.  T.  Goddard,  447. 

2.  The  following  memorandum,  viz. :  "  Sept.  19,  W.  W.  Goddard,  12  mos. 

300  bales  S.  F.  drills,  7}  ;  190  cases  blue  do.  8|.  Credit  to  commence 
when  ship  sails ;  not  after  December  1st,  delivered  free  of  charge  for 
truckage.  The  blues,  if  color  satisfactory  to  purchasers.  R«  M.  M. 
W.  W.  G."— is  sufficient  to  Uke  the  case  out  of  the  statute.    lb. 

3.  If  the  terms  are  technical  or  equivocal  on  the  face  of  the  instrument,  or 

made  so  by  reference  to  extraneous  circumstances,  parol  evidence  of 
the  usage  and  practice  in  the  trade,  is  admissible  to  explain  the  mean- 
ing.   Ih. 

4.  It  was  competent,  also,  to  refer  to  the  bill  of  parcels  delivered  for  the 

purpose  of  explanation.    It  was  made  out  and  delivered  by  the  seller, 
in  tbe  course  of  the  fulfilment  of  the  contract,  acquiesced  in  by  tbe 
buyer,  and  the  goods  ordered  to  be  delivered  after  it  was  reoeired. 
lb. 
INDIANA,  STATE  OF. 

1.  In  1804,  Congress  passed  an  act,  (2  Stat,  at  Large,  277,)  "making  p(o> 

vision  for  the  disposal  of  the  public  lands  in  the  Indiana  Territoiy,  and 
for  other  purposes,'*  in  which  it  reserved  from  sale  a  township  in 
each  one  of  three  districts,  to  be  located  by  the  Secretary  of  the 
Treasury,  for  the  use  of  a  seminary  of  learning.  Trustees  ^r.  r. 
Indiana,  260. 

2.  In  1806,  the  Secretary  of  the  Treasury  located  a  particular  township  in 

the  Vincennes  district,  for  the  use  of  that  district ;  and  when,  in  1806, 
the  territorial  government  incorporated  a  "  Board  of  Trustees  of  the 
Vincennes  University,"  the  grant  made  in  1804  attached  to  this  Board, 
although  for  the  two  preceding  years  there  had  been  no  grantee  in 
existence,    fb. 

3.  Under  the  ordinance  of  1787,  made  applicable  to  Indiana  by  an  act  of 

Congress,  the  territorial  government  of  Indiana  had  power  to  pass  this 
act  of  incorporation.    lb. 

4.  The  language  of  the  act  of  Congress,  by  whicli  Indiana  was  admitted 

into  the  Union,  did  not  vest  the  above  township  in  the  legislature  of 
the  State.    lb. 

6.  The  Board  of  Trustees  of  the  University  was  not  a  public  corporation, 
and  had  no  political  powers.  The  donation  of  land  for  its  support  was 
like  a  donation  by  a  private  individual ;  and  the  legislature  of  the 
State  could  not  rightfully  exercise  any  power  by  which  the  trust  was 
defeated.  lb. 
INSURANCE. 

1.  Undar  a  policy  insuring  against  tbe  usual  perils  id  tfaa  sea,  indudis|r 
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barratry,  tiie  underwriters  are  not  liable  to  repay  to  the  inivred  dam- 
ages paid  by  him  to  the  owners  of  another  vessel  and  eargo,  snifered  in 
a  collision  oocasioned  by  the  negligence  of  the  master  or  mariners  of 
tiie  Tessel  insured.  Gw,  M,  Ins,  Co.  y.  Sherwood,  362. 
2.  A  policy  cannot  be  so  construed  as  to  insure  against  all  losses  directly 
referable  to  the  negligence  of  the  master  and  mariners.  But  if  the 
loss  is  caused  by  a  peril  of  the  sea,  the  underwriter  is  renMnsible, 
although  the  master  did  not  use  due  care  to  avoid  the  peril,    lb. 

INTEBEST. 

1.  The  sixty-second  rule  of  this  court,  (18  Howard,)  is  as  follows:  "In 

cases  where  a  writ  of  error  is  prosecuted  to  the  Supreme  Court,  and 
the  judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  cal- 
culated and  levied  from  the  date  of  the  judgment  below,  until  the 
same  is  paid,  at  the  same  rate  that  similar  judgments  bear  interest,  in 
the  courts  of  the  State  where  such  judgment  is  rendered.  The  same 
rule  shall  be  applied  to  decrees  for  the  payment  of  money,  in  eases  in 
Chancery,  unless  otherwise  ordered  by  this  court.  This  rule  to  take 
effect  on  the  first  day  of  December  twm,  1862.  Perkins  v.  Foumiquet, 
328. 

2.  Before  this  rule,  interest  was  to  be  calculated  at  six  per  cent.,  from  the 

date  of  the  judgment  in  the  Circuit  Court  to  the  day  of  affirmance  here ; 
and  the  ecnfirmation  of  the  report  of  the  clerk,  in  the  case  of  Mitchell 
y.  Harmony,  (13  Howard,  149,)  was  under  the  rules  then  existing.    Ih. 

3.  So,  also,  where  a  case  from  Mississippi  was  affirmed,  at  December  term, 

1861,  the  mandate  from  this  court  should  have  becm  construed  to  allow 
interest  at  six  per  cent,  from  the  date  of  the  decree  in  the  court  below, 
to  the  date  of  the  affirmance  in  this  court  Therefore,  it  was  erroneous 
either  to  allow  six  per  oent.  until  paid,  or  to  allow  the  current  rate  of 
^  interest  in  Mississippi,  in  addition  to  the  six  per  cent,  allowed  by  this 

court.    Ih. 

4.  The  several  rules  upon  this  subject  examined  and  explained,    lb. 
JUDGMENT. 

'  1.  A  court  has  a  right  to  set  aside  its  own  judgment  or  decree,  dismissing  a 

bill  in  chanceiy,  at  the  same  term  in  which  the  judgment  or  decree  was 
rendered,  on  discovering  its  own  error  in  the  law,  or  that  the  consent  of 
the  complainants  to  such  dismissal  was  obtained  by  fraud.    Dom  v. 
Ty€Lck,  297. 
2.  A  statute  of  Mississippi  directs  that  where  the  defendant  cannot  be 

'  found,  a  writ  of  capias  ad  respondendum  shall  be  served,  by  leaving  a 

copy  tiiereof  with  the  wife  of  the  defendant,  or  some  free  white  person 
above  the  age  of  sixteen  years,  then  and  there  being  one  of  the  family 
of  the  defendant,  and  found  at  his  usual  place  of  abode,  or  leaving  a 
copy  thereof  at  some  public  place,  at  the  dwelling-house  or  other  known 
place  of  residence  of  such  defendant,  he  being  from  home,  and  no  such 

'  free  white  person  being  found  there  willing  to  receive  the  same.  Harris 

V.  Hardeman,  334. 

<  3.  The  Circuit  Court  of  the  United  States  adopted  a  rule  that  the  capias 

should  be  served  personally,  or,  if  the  defendant  be  not  found,  by  leav- 
ing a  copy  thereof  at  his  or  her  residence,  or  usual  place  of  abode,  at 

i  least  twenty  days  before  the  return  day  thereof.    lb. 

t  4.  The  marshal  made  the  following  return  to  a  writ  of  capias:  "  Executed 

on  the  defendant  Hardeman,  by  leaving  a  true  copy  at  his  residence."  lb. 

f  6.  This  service  waa  neither  in  conformity  with  the  statute  nor  the  rule.    lb. 

6.  Therefore,  when  the  court  gave  judgment,  by  default,  against  Hardeman, 

and  an  execution  was  issued,  upon  which  a  f ortiiooming  bond  was  given, 

f  and  another  execution  issued,  and  at  a  subsequent  day  the  court  qnashed 

I  the  proceedings,  and  set  aside  the  judgment  by  default,  this  order  was 

correct.    76. 

t  7.  Whan  the  judgxnent  by  default  was  given,  the  court  was  not  in  a  con- 

dition to  exercise  jurisdiction  over  the  defendant,  because  there  was  no 
regilar  serrioe  or  process,  actual  or  oonstnictiTe.    Ih. 
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8.  The  cases  upon  this  point,  ezamined.     Ih. 

9.  MoreoTer,  when  the  proceedings  were  quashed,  they  were  still  imJUri,  sad 

not  terminated ;  and  any  irr^nlaritj  coald  be  conected,  on  motion.  Ih. 

10.  A  bill  in  chancery  will  not  lie  for  the  purpose  of  perpetoally  eo joining  s 

judgment,  upon  the  ground  that  there  was  a  falae  return  in  serring  pro* 
cess  upon  one  of  the  defendants.  Redress  must  be  sought  in  the  court 
which  gave  the  judgment,  or  in  an  action  against  the  marshnl.  Walker 
r.  Bobbins,  584. 

11.  Moreorer,  the  defendant  in  this  case,  by  his  actions  waiTed  all  benefit 

which  he  might  have  derived  from  the  false  return ;  and  no  defence 
was  made  on  the  trial  at  law,  impeaching  the  correctness  of  the  cause 
of  action  sued  on,  and,  in  such  a  case,  resort  cannot  be  had  to  equity  to 
supply  the  omission.    lb. 
JURISDICTION. 

1.  Where  a  motion  was  made,  under  the  12th  section  of  the  Judiciary  Act, 

to  remove  a  cause  from  the  State  Court  to  the  Circuit  Court  of  the 
United  States,  notwithstanding  wMch  the  State  Court  retained  cogni- 
zance of  the  case,  and  it  was  ^timately  brought  to  this  court  under  the 
26th  section  of  the  Judiciary  Act,  a  motion  to  dismiss  it  for  want  of 
jurisdiction  cannot  be  sustained.  The  question  will  remain  to  be  de- 
cided upon  the  full  hearing  of  the  case.     Kanouge  ▼.  Martin^  2dL 

2.  A  court  of  equity  has  jurisdiction  of  a  bill  against  the  administrator  of  s 

deceased  debtor,  and  a  person  to  whom  real  and  personal  property  was 
conveyed  hy  a  deceased  debtor,  for  the  purpose  of  defrauding  creditors. 
Hagan  t.  Walker,  29. 

3.  In  such  a  case,  the  court  does  not  exercise  an  auxiliary  jurisdiction  to  aid 

legal  process,  and  consequently  it  is  not  necessary  that  the  creditor 
should  be  in  a  condition  to  levy  an  execution,  if  the  fraudulent  obstacle 
should  be  removed.    lb. 

4.  It  is  proper  to  make  a  prior  encumbrancer,  who  holds  the  legal  title,  s 

party  to  the  bill,  in  order  that  the  whole  title  may  be  sold  under  the 
decree ;  for  the  purpose  of  such  a  decree,  the  prior  encumbrancer  it  s 
necessary  party ;  but  the  court  may  order  a  sale  subject  to  the  encum- 
brance, without  having  the  prior  encumbrancer  before  it,  and  in  fit  cases 
it  will  do  so.  lb. 
6.  If  the  prior  encumbrancer  is  out  of  the  jurisdiction,  or  cannot  be  joined 
without  defeating  it,  it  is  a  fit  cause  to  dispense  with  his  presence,  and 
order  a  sale  subject  to  his  encumbrance,  which  will  not  be  effected  bj 
the  decree.    lb, 

6.  Under  the  tenth  article  of  the  treaty  of  1842,  between  the  United  Sutes 

and  Great  Britain,  a  warrant  was  issued  by  a  commissioner,  at  the 
instance  of  the  British  Consul,  for  the  apprehension  of  a  person  who,  it 
was  alleged,  had  committed  an  assault,  with  intent  to  murder,  in  Ii^ 
land.    In  re  Kaine,  103. 

7.  The  person  being  arrested,  the  Commissioner  ordered  him  to  be  com- 

mitted, for  the  purpose  of  abiding  the  order  of  the  President  of  the 
United  States.    Ih. 

8.  A  habeas  corpus  was  then  issued  by  the  Circuit  Court  of  the  United  States, 

the  District  Judge  presiding,  when,  after  a  hearing,  the  writ  was  dis- 
missed, and  the  prisoner  remanded  to  custody.    lb. 

9.  A  petition  was  then  presented  to  the  Circuit  Judge,  at  his  chambers,  ad- 

dressed to  the  Justice  of  the  Supreme  Court,  and  praying  for  a  writ  of 
habeas  corpus,  which  was  referred  by  the  Circuit  Judge,  after  a  hearing, 
to  the  Justice  of  the  Supreme  Court,  in  bank,  at  the  commencement  of 
the  next  term  thereof.    lb. 

10.  At  the  meeting  of  the  court,  a  motion  was  made,  with  the  papers  snfl 

proceedings  presented  to  the  Circuit  Judge  annexed  to  the  petition,  ioT 
writs  of  habeas  corpus  and  certiorari  to  bring  up  the  defendant  and  the 
record  from  the  Circuit  Court,  for  the  purpose  of  having  the  decision 
of  that  court  examined.    lb. 

11.  The  motion  was  refused;  the  writs  prayed  for  denied,  and  the  petition 

dismissed.    lb. 
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12.  Where  the  Supreme  Court  of  a  State  certified  that  there  wat  "  drawn  in 

question  the  validity  of  statutes  of  the  Sute  of  Ohio/'  &c.,  without 
naming  the  statutes,  this  was  not  enough  to  give  jurisdiction  to  this 
court,  under  the  25th  section  of  the  Ju£ciarT  Act.  LawUr  r.  Walker, 
149. 

13.  Nor,  in  this  case,  would  the  court  hare  had  Jurisdiction  if  the  statutes 

had  been  named,  because, —  t 

14.  In  1810,  the  legislature  of  Ohio  passed  an  "  act  to  prohibit  the  issuing 

and  circulation  of  unauthorized  bank  paper,"  and,  in  1839,  an  act 
amendatory  thereof;  and  the  question  was,  whether  or  not  a  canal 
company,  incorporated  in  1837,  was  subject  to  these  acts.  In  deciding 
that  it  was,  the  Supreme  Court  of  Ohio  only  gave  a  construction  to  an 
act  of  Ohio,  which  neither  of  itself,  nor  by  its  application,  iuYolved  in 
any  way  a  repugnancy  to  the  Constitution  of  the  United  States,  by  im- 
pairing the  obligation  of  a  contract.  Ih. 
16.  The  case  of  the  Commercial  Bank  of  Cincinnati  y.  Buckingham's  Executors, 
(5  How.,  317,)  examined  and  sustained.    lb. 

16.  Two  statutes  of  Mississippi,  one  passed  in  1843,  and  the  other  in  1846, 

provide  that  where  the  charter  of  a  bank  shall  be  declared  forfeited,  a 
trustee  shall  be  appointed  to  take  possession  of  its  effects,  and  com- 
missioners appointed  to  audit  accounts  against  it.   Peale  v.  Phipps,  368. 

17.  Where  these  steps  had  been  taken,  and  the  commissioners  had  refused 

to  allow  a  certain  amount,  the  Circuit  Court  of  the  United  States  had 
no  right  to  entertain  a  bill  filed  by  the  creditors  to  compel  the  trustee 
to  pay  the  rejected  account.    There  was  a  want  of  jurisdiction.    Ih. 

18.  The  cases  upon  this. point,  examined.    Ih. 

19.  A  claim  by  the  trustee,  in  re-convention,  was  not  a  waiver  of  the  excep- 

tion to  the  jurisdiction.    Ih. 

20.  When  a  plea  is  filed  to  the  jurisdiction  of  the  court,  upon  the  ground 

that  the  plaintiff  is  a  resident  of  the  same  State  with  the  defendant,  it 
is  incumbent  on  the  defendant  to  prove  the  allegation.  Sheppard  v. 
Graves,  605. 

21.  Where  the  marshal  of  the  District  of  Wisconsin  attached  property  at  the 

suit  of  creditors  in  New  York,  and  then  gave  it  up  upon  the  execution 
of  a  bond  to  himself,  for  the  use  of  those  creditors,  it  was  within  the 
jurisdiction  of  the  District  Court  of  the  United  States  for  Wisconsin, 
to  entertain  a  suit  by  the  marshal,  suing  upon  the  bond  for  the  New 
York  creditors,  against  the  claimants  in  Wisconsin,  although  both 
parties  resided  in  the  same  State.     Huffy.  Hutchinson,  687. 

22.  The  name  of  the  marshal  was  merely  formal;  the  real  plaintiffs  were 

averred  to  be  citizens  of  New  York.     Ih. 

23.  It  was  not  a  good  exception  upon  the  ground  of  variation  between  the 

evidence  and  declaration,  that  the  latter  stated  the  bond  to  have  been 
given  to  Hutchinson  as  marshal  of  the  District  of  Wisconsin,  and  the 
former  said  the  State  of  Wisconsin.    They  mean  the  same  thing.    Ih. 

24.  Judgments  having  been  rendered  for  the  plaintiffs  in  the  attachment,  by 

a  court  having  jurisdiction  over  the  subject,  it  was  too  late  to  object  to 
those  proceedmgs  in  a  suit  upon  the  bond,  in  which  they  were  collater- 
ally introduced.     Ih. 

26.  The  bond  given  to  the  marshal  was  in  conformity  with  the  statute.    Ih. 

26.  The  objections,  that  the  declaration  on  the  bond  did  not  show  the  juris- 
diction of  the  court  in  the  attachment  suit ;  that  the  verdict  was  entered 
for  the  amount  due  instead  of  the  penalty  of  the  bond,  and  that  the  re- 
covery was  for  a  sum  greater  than  was  claimed  by  the  ad  damnum  in 
the  declaration,  were  not  sufficient  for  a  new  trial.  Ih. 
JURY. 

1.  Upon  a  trial  in  New  York,  a  juror  became  ill,  and  was  discharged  before 
any  evidence  was  given,  and  before  the  plaintiffs'  counsel  had  con- 
cluded his  opening  address.  The  court  ordered  another  juror  to  be 
sworn,  and  proceeded  with  the  trial.  The  defendant  cannot  object  to 
this.  It  is  the  practice  in  New  York,  and  the  Circuit  Court  had  a  ri^t 
to  follow  it.    Silsbjf  V.  Foote,  218. 
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2.  One  of  the  ipedfleaiioBs  of  lk«  ptttent  being  f  or  a  eomblnatioo  of  cer- 

tain parte  of  mechanism  ncceaeaty  to  piwdoce  the  deefred  reanlt,  it  wu 
proper  for  the  court  to  inetmct  the  jurj  that  the  defendaata  had  not 
infringed  the  patent,  anfoss  thejr4iad  wed  all  the  parts  embraced  in 
the  plaintiffs'  combination ;  and  the  jury  were  to  find  wiiat  thoae  parts 
were,  and  whether  the  defendanta  had  used  them.    lb. 

3.  When  a  claim  does  not  point  out  and  designate  the  particnlar  elements 

which  compose  a  oomhination,  bat  only  declares,  as  it  properly  may, 
that  the  combination  is  nsade  up  of  so  mneh  of  the  described  machineiy 
as  effects  a  particular  resfuit,  it  is  a  question  of  fact  which  of  the  de- 
scribed parts  are  essential  to  produce  that  result,  and  to  this  extent,  not 
the  construction  of  the  claim,  strictly  making,  but  die  application  of 
the  claim,  should  be  left  to  the  jury,    ib, 

4.  Where  a  certificate  of  depoait  in  a  bank,  payable  at  a  future  day,  was 

handed  orer  by  a  debtor  to  his  creditor,  it  was  no  payment,  unless 
there  was  an  express  agreement,  on  the  part  of  the  creditor,  to  receire 
it  as  such ;  and  the  question,  whether  there  was  or  was  not  auch  an 
agreement,  was  one  of  fact,  to  be  decided  by  the  jury.  Downew  t. 
Hieki,  240. 

5.  The  bank  being  inaolrent  when  the  oertiflcate  of  deposit  became  due, 

there  was  no  ground  for  imputing  necligence  in  the  collection  of  the 
debt  by  the  holder,  as  no  lees  oc^rred  to  the  original  debtor.  Ih. 
t.  If  the  eridenee  showed  that,  after  the  maturity  of  the  certificate, 
the  origuiai  debtor  admitted  his  liability  to  make  it  good,  the  jury 
should  hare  been  instructed  that  this  eiidenoe  conduced  to  prore  that 
the  certificate  was  not  taken  in  payment.  Ih. 
LANDS,  PUBLIC. 

1.  This  court  again  decides,  as  in  11  Howard,  680,  that  under  the  acts  of 

Congress  of  1824  and  1844,  the  District  Court  had  no  power  to  act 
upon  eridence  of  mere  naked  pomession,  unaccompanied  by  written 
evidence  conferring,  or  proiesnng  to  confer,  a  title  of  some  deacription. 
U.  S.  V.  Heirs  of  Rilleaui,  189. 

2.  By  th«  treaty  of  1783,  the  land  in  question  passed  from  France  to  Great 

Britain;  and  the  certificate  of  two  French  ofilcers  in  1765,  certifying 
that  the  claimant  had  been  for  a  long  time  in  possession,  furnished  no 
evidence  of  title.  No  application  was  made  to  the  British  government 
for  a  grant.    Ib, 

3.  ▲  purchase  from  the  Indians,  whilst  the  province  waa  under  French 

authority,  conveyed  no  title  unless  sanctioned  by  that  authority.    Ib. 

4.  In  this  case,  also,  there  is  no  proof  that  the  claimants  are  the  heirs  of 

the  party  originally  in  possession.    Ib. 

6.  On  the  25th  of  December,  1824,  Cunningham  applied  to  the  Land-Office 

at  Batesville,  in  Arkansas,  to  become  the  purchaser  of  a  quarter  sec* 
tion  of  land  under  a  Cherokee  certificate  which  had  become  vested  in 
him.     Cunningham  v.  Azhley,  877. 

6.  This  application  was  refused  upon  the  ground  that  two  New  Madrid  cer- 

tificates had  been  laid  upon  the  land  in  1820.  The  right  under  these 
certificates  was  claimed  by  Ashley.    Ib. 

7.  In  1830,  Cunningham  said  that  Brumbach  had  an  improvement  on  the 

same  quarter  section,  which  Brumbach  assigned  to  Ashley.  The  law 
sanctioned  the  division  of  a  quarter  section,  under  such  circamstanoea 
lb. 

8.  In  1831,  Cunningham  claimed  a  preemption  right  under  the  act  of  29Ui 

May,  1830.  The  claims  under  this  act,  and  under  the  Cherokee  fioat, 
were  not  inconsistent  with  each  other.  Ih, 
0.  In  1838,  two  floats  were  entered  upon  the  same  quarter  section,  viz. :  one 
by  Plummer,  for  tlie  east  half  of  it,  under  the  act  of  1830,  and  the 
supplemental  act  of  1832;  the  other  for  the  west  half  by  Jenbean, 
under  the  act  of  1834,  and  the  circular  of  the  General  Land-Ofilce  of 
1837.  Patents  were  issued,  and  the  title  became  vested  in  Ashley.  Ih. 
10.  The  tittle  of  Cumungham  is  better  than  that  derived  from  these  floaU 
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The  title  n&der  the  New  Hadrid  oerliflcatet  is  not  decided  in  tfaii  case, 
or  affected  in  any  way  hf  tkB  decision.  Cwmingham  if  therefore 
entitled  to  the  half  of  &e  quarter  tectkNi  which  he  claimed  separately 
from  Brumhach.    Ih. 

11.  The  patenta  obtained  bj  Ashley  and  Beebe,  being  founded  npon  entries 

which  were  void,  are  void  also,  so  far  as  they  interfere  wHh  the  pre- 
emptive right  of  Cvnningiwm.    lb. 

12.  Tills  court  decided,  in  8  Howard,  228,  that  the  recitals  hi  a  patent  for 

land,  referring  to  titles  of  anterior  date,  were  not  in  themselves  suffi- 
cient to  establish  the  titles  thus  recited.    Jb. 

13.  The  titles  themselves  being  now  produced,  it  is  decided,  tiiat  a  pennit 

given  by  the  Lieatenant-Qovemor  of  Upper  Louisiana,  in  1790,  to  a 
person  to  form  an  establishment  on  the  Mississippi,  followed  by  actual 
possession  and  imivovement,  entitled  the  occupant  to  ^4X^  acres,  includ- 
ing his  improvements,  although  the  Indian  title  was  not  then  extin- 
guished.   Mar$h  V.  BrookSf  614. 

14.  It  was  not  tlie  practice  of  the  Spanish  government  to  make  treaties  with 

the  Indian  tribes,  defining  their  boundaries ;  but  to  prevent  settlements 
upon  their  lands  without  special  permits :  such  permits,  however,  were 
usual.    lb. 

Ifi.  The  construction  of  the  treaty  between  the  United  States  and  the  Sac 
and  Fox  Indians,  must  be  that  the  latter  assented  to  an  occupancy 
which  was  as  notorious  as  their  own.    lb. 

Id.  The  act  of  Congress,  approved  April  29,  1816,  (8  Stat,  at  Large,  828,) 
confirming  certain  claims  to  land,  confirmed  this  one,  although  the 
Recorder  of  Land  Titles,  in  his  report,  made  in  1816,  had  added  these 
words,  "  if  Indian  title  extinguished."  These  words  were  surplusage. 
lb. 
LIEN. 

1.  Where  a  scire  faciag  was  issued  to  enforce  a  lien  upon  a  house  under  the 

lien  law  of  the  District  of  Colmibia,  there  was  no  necessity  to  file  a 
declaration.     Winder  v.  Caldioeltj  484. 

2.  Where  the  contract  between  the  owner  and  the  builder,  (who  was  also 

the  carpenter,)  stipulated  for  a  forfeiture  per  diem  in  case  the  car- 
penter should  delay  the  work,  the  court  below  ought  to  have  allowed 
evidence  of  such  delay  to  be  given  to  the  Jury  by  the  defendant,  under 
a  notice  of  set-off,  and  also  evidence  that  the  work  and  materials  found 
and  provided  upon  and  for  the  building,  were  defective  in  quality  and 
character,  and  far  inferior  in  value  to  what  the  contract  and  specifica- 
tions called  for.  lb. 
8.  A  master  builder,  undertaker,  or  contractor,  who  undertakes  by  contract 
with  the  ovmer  to  erect  a  building,  or  some  part  or  portion  thereof,  on 
certain  terms,  does  not  cone  withm  the  letter  or  spirit  of  the  act  of 
Congress  passed  March  2, 1888,  (4  Sut.  at  Large,  669,)  entitled  an  act 
to  secure  to  mechanicaand  others,  payment  for  labor  done  and  mate- 
rials furnished  in  the  erection  of  bidldings  in  the  District  of  Columbia. 
lb. 

MAINE,  STATE  OF. 

See  CoKsnTUTioicaL  Law. 

MANDAMUS. 

1.  A  rule  will  be  refused  for  the  judges  of  the  Circnit  Court  of  the  District 

of  Columbia,  to  show  cause  why  a  fliaiii/aiiitis  should  not  issue,  unless  a 
case  is  presented  which  primd  facie  requires  the  interposition  of  this 
court.     Ex  parte  Taylor,  3. 

2.  Such  a  case  is  not  presented  where  the  Circuit  Court  decided  that,  under 

an  act  of  Congress,  an  affidavit  was  sufficient  to  hold  a  party  to  special 
baiL  That  court  had  the  power,  by  the  act,  to  exercise  its  judicial 
discretion.    lb. 

8.  This  act  of  Congress  regulated  the  subject,  and  not  the  statute  of  Mary- 
land, passed  in  1716.    lb. 

4.  Where  there  was  a  blank  in  the  record  of  the  Ciicnit  Conrt»  in  the  tazft> 
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tion  of  the  costs  recovered  by  the  pUintiff,  and  the  judgment  being 
affirmed  by  this  court,  a  mandate  with  the  same  blank  went  down  to  the 
Circuit  Court ;  and  a  motion  was  there  made  to  open  the  original  judg- 
ment for  the  purpose  of  taxing  the  costs,  which  motion  was  refused  by 
the  court,  such  refusal  cannot  be  reached  by  a  mandamus  from  this 
court.    Ex  parte  Many,  24. 

6.  The  refusal  of  the  court  was  not  a  ministerial  act,  but  an  exercise  of 
judicial  discretion.    This  court  could  issue  a  mandamus  for  the  Circuit 
Court  to  proceed  to  judgment,  but  such  a  writ  would  not  be  appropriate 
to  the  present  case.    lb, 
MASTER  AND  SERVANT. 

1.  A  master  is  liable  for  the  tortious  acts  of  his  servant,  when  done  in  the 
course  of  his  employment,  although  they  may  be  done  in  disobedience 
of  the  master's  order.    P.  ff  R.  R.  R,  Co,  v.  Verhy,  468. 
NONSUIT. 

1.  The  courts  of  the  United  States  have  not  the  power  to  order  a  nonsuit 
against  the  wishes  of  the  plaintiff.     SiUiby  v.  Foote,  219. 
PATENTS. 

1.  In  a  patent  for  improvements  upon  the  machinery  used  for  making  pipes 
and  tubes  from  lead  or  tin,  when  in  a  set  or  solid  state,  by  forcing  it, 
under  great  pressure,  from  out  of  a  receiver,  through  apertures,  dies, 
and  cores,  the  claim  of  the  patentees  was  thus  stated :  **  What  we  claim 
as  our  invention,  and  desire  to  secure  by  letters-patent,  is  the  combina- 
tion of  the  following  parts,  above  described,  to  wit,  the  core  and  bridge, 
or  guide-piece,  the  chamber,  and  the  die,  when  used  to  form  pipes  of 
metal,  under  heat  and  pressure,  in  the  manner  set  forth,  or  in  any  other 
manner  substantially  the  same.''    Le  Roy  v.  Taiham,  166. 

8.  The  Circuit  Court  charged  the  jury, "  that  the  originality  did  not  consist 
in  the  novelty  of  the  machinery,  but  in  bringing  a  newly-discovered 
principle  into  practical  application,  by  which  an  useful  article  of  man- 
ufacture is  produced,  and  wrought  pipe  made  as  distinguished  from 
cast  pipe."    lb. 

8.  This  instruction  was  erroneous.    lb. 

4*  Under  the  claim  of  the  patent,  the  combination  of  the  machinery  must 
be  novel.  The  newly-discovered  principle,  to  wit,  that  lead  could  be 
forced  by  extreme  pressure,  when  in  a  set  or  solid  state,  to  cohere  and 
form  a  pipe,  was  not  in  the  patent,  and  the  question  whether  it  was  or 
was  not  the  subject  of  a  patent,  was  not  in  the  case.    lb. 

6.  In  1834,  Burden  obtained  a  patent  for  a  new  and  useful  improvement  in 
the  machinery  for  manufacturing  wrought  nails  and  spikes,  which  he 
assigned  to  the  Troy  Iron  and  Nail  Factory,  and  also  covenanted  that 
he  would  convey  to  that  company  any  improvement  which  he  might 
thereafter  make.     Troy  Iron  and  Nail  Factory  v.  Coming,  193. 

6.  In  1840,  he  made  such  an  improvement,  for  making  hook  and  brad- 
headed  spikes,  with  a  bending-lever,  which  he  assigned  to  the  Troy 
Iron  and  Nail  Factory,  in  1848.     lb. 

T  Before  this  last  assignment,  however,  viz.,  in  1846,  Burden  made  an  agree- 
ment with  Coming,  Homer,  and  Winslow,  in  which,  amongst  other  things, 
it  was  agreed,  that  both  parties  might  thereafter  manufacture  and  vend 
spikes  of  such  kind  and  character  as  they  saw  flt,  notwithstanding  their 
conflicting  claims,    lb. 

8.  Owing  to  the  peculiar  attitude  of  the  parties  to  each  other  at  the  time  of 

maldng  this  agreement,  and  the  language  used  in  it,  it  cannot  be  con- 
strued into  a  permission  to  Coming,  Homer,  and  Winslow,  to  use  the 
improved  machinery  patented  by  Burden  in  1840 ;  and  the  right  to  use 
it,  having  passed  to  the  Troy  Iron  and  Nail  Factory,  a  perpetual 
injunction  upon  Corning,  Homer,  and  Winslow  will  be  decreed.    lb. 

9.  Under  a  notice  given  by  the  defendant  that  the  invention  claimed  by  the 

plaintiff  was  described  in  Ure's  Dictionary  of  Arts,  Manufactures,  and 
Mines,  and  had  been  used  by  Andrew  Ure,  of  London,  it  was  not  com- 
petent to  give  in  evidence  a  very  large  book.  The  place  in  the  book 
should  have  been  specified.    Silsby  v.  Foote,  219. 
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\  10.  Nor,  under  the  notice,  was  the  book  competent  evidence  that  Andrew 

I  Ure,  of  London,  had  a  prior  knowledge  of  the  thing  patented.    The 

I  notice  does  not  state  the  place  where  the  same  was  used.    lb. 

r  11.  One  of  the  specifications  of  the  patent  being  for  a  combination  of  cer- 

I  tain  parts  of  mechanism  necessary  to  produce  the  desired  resulti  it  was 

proper  for  the  court  to  instruct  the  jury  that  the  defendants  had  not 
infringed  the  patent,  unless  they  had  used  all  the  parts  embraced  in 
the  plaintiffs'  combination ;  and  the  jury  were  to  find  what  those  parts 
were,  and  whether  the  defendants  had  used  them.    lb. 

12.  When  a  claim  does  not  point  out  and  designate  the  particular  elements 

which  compose  a  combination,  but  only  declares,  as  it  properly  may, 
tiiat  the  combination  is  made  up  of  so  much  of  the  described  machinery 
as  effects  a  particular  result,  it  is  a  question  of  fact  which  of  the 
described  parts  are  essential  to  produce  that  result,  and  to  this  extent, 
not  the  construction  of  the  claim,  strictly  speaking,  but  the  application 
of  the  claim,  should  be  left  to  the  jury.    lb. 

13.  The  patent  for  Woodworth's  planing-machine  was  extended  from  1842  to 

1843,  by  the  Board  of  Commissioners.    Bloomer  y.  McQuetvan,  539. 

14.  Under  that  extension,  this  court  decided,  in  WtUon  y.  Bousseau,  (4  How. 

688,)  that  an  assignee  had  a  right  to  continue  the  use  of  the  machine 
which  he  then  had.    lb. 

15.  In  1845,  Congress,  by  a  special  act,  extended  the  time  still  further  from 

1849  to  1856.    lb. 

16.  Under  that  extension,  an  assignee  has  still  the  same  n^t.    lb. 

17.  By  the  eases  of  Evans  y.  Eaton,  (3  Wheat.,  648,)  and  Wilson  y.  Bousseau, 

(4  How.,  688,)  these  two  propositions  are  settled,  yiz. : 

1.  That  a  special  act  of  Congress  in  fayor  of  a  patentee,  extending  the 

time  beyond  that  originally  limited,  must  be  considered  as  ingrafted 
on  the  general  law. 

2.  That,  under  the  general  law  in  force  when  this  special  act  of  Congress 

was  passed,  a  party  who  had  purchased  the  right  to  use  a  planing- 
machine  during  the  period  to  which  the  patent  was  first  limited,  was 
entitled  to  continue  to  use  it  during  the  extension  authorized  by 
that  law,  unless  there  is  something  in  the  law  itself  to  forbid  it.    lb. 

18.  But  there  is  nothing  in  the  act  of  Congress,  passed  in  1845,  forbidding 

such  use ;  and,  therefore,  the  assignee  has  the  right.    lb. 

19.  Where  an  action  was  brought  against  the  Commissioner  of  Patents  for 

refusing  to  giye  copies  of  papers  in  his  office,  and  no  special  damage 
was  set  out  in  the  declaration,  eyidence  of  the  professional  pursuits  of 
the  applicant  was  not  admissible.    Boyden  y.  Burke^  576. 

20.  Where  the  application  was  made  through  a  third  person,  letters  of  both 

parties  to  this  third  person  were  admissible  in  eyidence,  as  part  of  the 
res  getta.     lb. 

21.  Patents  are  public  records,  and  it  is  the  duty  of  the  Commissioner  to 

giye  authenticated  copies  to  any  person,  on  payment  of  the  legal 
fees.    lb. 

22.  But  the  party  entitled  to  such  services  must  request  their  performance 

in  a  proper  manner,  and  not  accompany  his  demand  with  insult  and 
abuse,    lb. 

23.  Hence,  the  Commissioner  could  not  be  held  responsible  for  refusing  to 

comply  with  a  demand  couched  in  such  language.    lb. 

24.  But  when  a  second  application  was  made  in  a  proper  manner,  the  Com- 

missioner ought  to  haye  complied  with  it.    lb. 
PAYMENT. 

See  EyiDENCB. 
PENNSYLVANIA. 

1.  By  the  law  of  PennsyWania  the  Riyer  Delaware  is  a  public  nayigable 

river,  held  by  its  joint  soyereigns  in  trust  for  tlie  public.  BundU  y. 
Delaware  ff  Raritan  Canal  Co.,  80. 

2.  Riparian  owners,  in  that  State,  have  no  title  to  the  riyer,  or  any  right  to 

(Hyert  its  waters,  unless  by  license  from  the  States.    lb. 
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^,  Such  Iiceii0e  is  ic  vocable,  «ad  io  safajMliMi  to  Umb  Mperior  liglit  of  lihe 
State,  to  divert  die  water  for  |nd>lic  improv«meMtt»  mkthtar  hf  the  State 
directly,  or  by  a  oorporatioii  created  for  that  pwrpofe.    lb. 

4.  Tbe  proTiao  to  the  i>roTincial  acts  of  Pennsyhraiiia  and  New  ieney,  of 
1771,  does  not  operate  as  a  grant  of  the  ussfruct  of  the  wafers  of  the 
river  to  Adam  Hoops  and  his  aasigBs,  bnt  only  as  a  license  or  tolera- 
tion of  his  dam.    lb. 

6.  As  by  the  laws  of  his  own  State,  the  pkastiff  could  haTo  no  remedy 
against  a  corporation  anthoitted  to  take  the  whole  waters  of  the  river 
for  tbe  purpose  of  oaaals,  or  improving  the  navi^ataea ;  se,  BeUiier  csn 
he  sustain  a  suit  against  a  ceiporation  coaated  by  New  Jermj  for  the 
same  purpose,  who  haT«  taken  part  of  die  waters.    lb. 

6.  The  plaintiffs  being  but  tenants  at  sufferance  in  the  vsufiruoi  of  the 

water  to  the  two  States  who  own  the  river  as  tenants  in  oouunon,  are 
not  in  a  condition  to  questiou  the  relative  rights  of  either  io  use  its 
waters  without  consent  of  tbe  other.    Jh. 

7.  This  case  is  not  intended  to  decide  wfaetlier  a  first  Ucenae,  for  private 

emolument,  can  support  an  actioa  against  a  later  ticensee  of  either 
soTereign,  or  both,  who,  for  private  pvposes,  diverts  the  water  to  the 
injury  of  the  first.    Jb. 
PLEAS  AND  PLEADINGS. 

1.  Where  the  declaration,  in  an  action  of  assumpsit,  contained  the  ioUow- 

ing  counts :  —  1.  On  a  promissory  note ;  2.  Ind^itaimM  anttnumt  for  the 
hire  of  slaves ;  8.  An  aooount  stated ;  4.  Qmmhtm  vaiebat  tor  the  ser- 
vices of  slaves ;  5.  Work  and  labor,  goods  sold  and  delivered,  and 
money  lent  and  advanced ;  6.  Money  faaid  and  received ;  7.  An  account 
stated ;  8.  A  special  agreement  for  the  hire  of  slaves.  And  the  defend- 
ant pleaded,  —  1.  The  general  tasue ;  2.  Statute  of  Hmitatians ;  3.  Pay- 
ment. And  the  jury  found  a  verdict  for  ''the  defendant  upon  the 
issue  joined,  as  to  the  within  note  of  four  hundred  and  fif  ty-«ix  dollars, 
and  the  within  account " ;  this  verdict,  though  inAmnal,  was  suiBcient 
to  authorize  to  enter  a  general  judgment  for  the  defendant.  Downey 
V.  Hicks,  240. 

2.  in  Texas,  the  technical  forms  of  pleading,  fixed  by  the  oommon  law,  are 

dispensed  with ;  bnt  the  principles  whieh  vegnlate  the  merits  of  a  trial 
by  ejectment,  and  the  substance  of  a  plea  of  title  to  such  an  action  sre 
preserved.     Christy  v.  Scott,  282. 

8.  Therefore,  where  the  plaintiff  filed  a  petition,  alleging  that  he  was  seised 

in  his  demesne  as  of  fee  of  land,  from  wltich  the  defendant  had  ejected 
him,  and  the  defendant  pleaded  that  if  the  plaintiff  had  any  paper 
title,  it  was  under  a  certain  grant  which  vraa  not  valid,  this  plea  was 
bad.     lb. 

4.  So,  also,  was  a  plea  denying  the  right  oif  the  plaintiff  to  remove  his  title, 

because  he  was  not  then  a  citisen  of  Texas.  These  pleas  woaid  have 
been  appropriate  objections  to  the  plaintiff's  title  when  produced  upon 
the  trial.    Ih. 

5.  So,  also,  where,  under  a  plea  of  the  statute  of  Umitationa,  tbe  defendant 

^imed  certain  land  by  metes  and  hounds,  and  disdaimed  all  not 
included  within  them.  There  is  nothing  to  show  that  die  land  to 
included  was  a  part  of  the  land  claimed  by  the  plaintiff,    lb. 

6.  So,  also,  where  the  piea  was  in  substance,  that  the  plaintiff  had  no  good 

title  against  Texas,  no  title  in  the  defendant  being  shown.  For  the 
action  may  have  been  maintainable,  although  die  true  dtle  was  not 
in  the  plaintiff,     lb. 

7.  Where  a  scire  facias  was  issued  to  enforce  a  lien  upon  a  house  under  the 

lien  law  of  the  District  of  Columbia,  there  was  no  necessity  to  file  s 
declaradon.     Winder  v.  Caidufell,  484. 

8.  It  is  a  bad  mode  of  pleading  to  unite  pleas  in  abatement,  and  pleas  to 

the  merits.  And  if,  after  pleas  in  abatement,  a  defence  be  interposed, 
going  to  the  merits  of  the  controversy,  the  grounds  alleged  in  abate- 
ment become  thereby  imnnitfrisl  and  sre  waived.  Sktfpard  ▼.  Cfraves, 
605. 
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9.  Wbea  a  plea  ii  filed  to  the  J wudietloB  of  the  court  upon  the  ground  that 
the  plamtilf  ii  a  reodent  of  the  tame  State  with  the  defenduit,  it  is  in- 
cmnhent  on  the  ditfendant  to  prore  the  allegation.    lb. 

10.  It  if  of  no  conBeqnence  whether  the  date  of  a  promiasorj  note  be  at  the 

heginntng  or  end  of  it.    Ib» 

11.  In  thii  cate,  as  in  the  preceding,  it  is  decided  that,  where  the  plaintiff 

arerred  enough  to  show  the  jorisdiction  of  the  coort,  and  the  defendant 
pleaded  in  alMitement  that  the  plaintiff  was  disabled  from  bringing  the 
suit  on  account  of  residence,  it  was  incumbent  upon  the  defendant  to 
sustain  the  allegation  by  proof.    Stme  v.  Same,  612. 

12.  Until  that  was  done,  it  waa  not  necessary  for  the  plaintiff  to  offer  any 

eridenoe  upon  the  subject,    lb. 

18.  Where  the  marshal  of  the  District  of  Wisconsin  attached  property  at  the 

suit  of  creditort  in  New  Yoric,  and  then  gare  it  up  upon  the  the  execu- 
tion of  a  bond  to  himself,  for  the  use  of  those  creditors,  it  was  within 
the  Jurisdiction  of  the  District  Coart  of  the  United  States  for  Wiscon- 
sin, to  entertain  a  suit  by  the  marshal,  suing  upon  the  bond  for  the 
New  York  creditoiB,  a^nst  the  claimants  in  Wisconsin,  although  both 
parties  resided  in  the  same  Stale,  ^^ff^*  BntchtTuon,  685. 
14.  The  name  of  the  marshal  was  merely  lonnal ;  the  real  plaintifis  were 
aTerred  to  be  citliens  of  New  York.    Ih. 

16.  It  was  not  a  good  exception  vposi  the  ground  of  Tariation  between  the 

evidence  and  declaration,  that  the  latter  stated  the  bond  to  hare  been 
given  to  Hutchinson  as  marshal  of  the  District  of  Wisconsin,  and  the 
former  said  the  State  of  Wisconsin.    They  mean  the  same  thing.    lb. 

19.  Judgment  having  been  rendered  for  the  plaintifis  in  the  attachment,  by 

a  court  having  jurisdiction  over  the  subject,  it  was  too  late  to  object 
to  those  proceedings  in  a  suit  vpon  the  bond,  in  which  they  were  col- 
laterally introduced.    lb. 

17.  The  bond  given  to  the  marshal  was  in  conformity  with  the  statute.    lb. 

18.  The  objecdons,  that  tiie  declaration  on  the  bond  did  not  show  the  juris- 

diction of  the  court  in  the  attachment  suit;   that  tlie  verdict  was 
entered  for  the  amount  due  instead  of  the  penalty  of  the  bond,  and 
that  the  recovery  waa  for  a  sum  greater  than  was  claimed  by  the  ad 
damnum  in  the  declaration,  were  not  sufficient  for  a  new  trial.    lb. 
PEACTICE. 

1.  An  appeal  will  not  lie  to  this  court  from  a  refusal  of  the  court  below  to 
open  a  prior  decree,  and  grant  a  reheariuff.  The  decision  of  this  point 
resta  entirely  in  Uie  sound  discretion  of  the  court  below.  Wi/iU  v. 
Coxe,  1. 

%,  The  case  of  BroehtU  v.  Brockett  (2  How.,  240),  explained.    lb. 

8.  Two  appeals  having  been  taken,  one  from  the  original  decree,  and  the 
other  from  the  refusal  to  open  it,  the  latter  must  be  dismissed,  and  the 
case  stand  for  hearing  upon  the  first  appeal.    lb. 

4.  A  motion  for  a  mandate  upon  the  court  below,  to  carry  the  decree  into 
execution,  overruled.    lb. 

6.  A  rule  will  be  refused  for  the  judges  of  the  Circuit  Court  of  the  District 

of  Columbia,  to  show  cause  why  a  mandamus  should  not  issue,  unless  a 
case  is  presented  which  prima  facie  requires  the  interposition  of  this 
court.  Ex  parte  Taylor,  3. 
6u  Such  a  case  is  not  presented  where  the  Circuit  Court  decided  that,  under 
an  act  of  Congress,  an  affidavit  was  sufficient  to  hold  a  party  to  special 
bail  That  court  had  the  power,  by  the  act,  to  exercise  its  judicial  dis- 
cretion,   lb. 

7.  This  act  of  Congress  regulated  the  subject,  and  not  the  statute  of  Mary- 

land, passed  in  1716.    lb. 

8.  Where  a  motion  was  made,  under  the  12th  section  of  the  Judiciary  Act, 

to  remove  a  cause  from  a  State  Court  to  the  Circtut  Court  of  the 
United  States,  notwithstanding  which  the  State  Court  retained  cogni- 
nnceof  the  case,  and  it  was  iStimately  brought  to  this  court  under  the 
SMi  eaolinn  «f  the  Jodidaxy  Act»  a  motion  to  dianrias  it  for  wan(  of 
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jurisdiction  cwinot  be  smtained.  The  qneitioii  will  remain  to  be  d» 
cided  upon  tlie  full  hearing  of  the  case.  Kanouse  v.  Martin^  23. 
9.  Where  there  was  a  blank  in  the  record  of  the  Circuit  Court,  in  the  taxa- 
tion of  the  costs  recovered  by  the  plaintiff,  and  the  judgment  being 
affirmed  by  this  court,  a  mandate  with  the  same  blank  went  down  to 
the  Circuit  Court ;  and  a  motion  was  there  made  to  open  the  original 
judgment  for  the  purpose  of  taxing  the  costs,  which  motion  was  refused 
by  the  court,  such  refusal  cannot  be  reached  by  a  mandamus  from  this 
court.     Ex  parte  Many^  24. 

10.  The  refusal  of  the  court  was  not  a  ministerial  act,  but  an  exercise  of  judi- 

cial discretion.  Tliis  court  could  issue  a  mandamut  for  the  Circait 
Court  to  proceed  to  judgment,  but  such  a  writ  would  not  be  appropriate 
to  the  present  case,    lb, 

11.  A  reargument  of  a  case  decided  by  this  court  will  not  be  granted,  unlesi 

a  member  of  the  court,  who  concurred  in  the  judgment,  desires  it ;  and 
when  that  is  the  case,  it  will  be  ordered  without  waiting  for  the  appli- 
cation of  counsel.     Brown  v.  Aspden,  25. 

12.  And  this  is  so,  whether  the  decree  of  the  court  below  was  affirmed  by  sn 

equally  divided  court  or  a  majority ;  or  whether  the  case  is  one  at 
common  law  or  chancery.    76. 

18.  The  rules  of  the  English  Court  of  Chancery  have  not  been  adopted  by 
this  court.  Those  which  are  applicable  to  a  court  of  original  jurisdjc- 
tion,  are  not  appropriate  to  an  appellate  court.    76. 

14.  Upon  a  trial  in  New  York,  a  juror  became  ill,  and  was  discharged  before 
any  evidence  was  given,  and  before  the  plaintiffs'  counsel  had  concluded 
his  opening  address.  The  court  ordered  another  juror  to  be  sworn,  and 
proceeded  with  the  trial.  The  defendant  cannot  object  to  this.  It  is 
the  practice  in  New  York,  and  the  Circuit  Court  had  a  right  to  follow 
it.     SiUbif  v.  Foote,  218. 

16.  The  court  having  erroneously  refused  to  allow  the  plaintiff  to  offer  a 
paper  in  evidence,  as  a  disclaimer  of  part  of  a  patent,  afterwards  re- 
fused to  allow  the  defendants  to  offer  the  same  paper  in  evidence  for 
the  purpose  of  prejudicing  the  plaintiff's  rights.  This  last  refusal  was 
correct.  The  reason  given  was  erroneous;  but  this  is  not  a  sufficient 
cause  for  reversing  the  judgment.    76. 

16.  The  courts  of  the  United  States  have  not  the  power  to  order  a  nonsuit 

against  the  wishes  of  the  plaintiff.    lb. 

17.  Where  the  declaration,  in  an  action  of  assumpsit,  contained  the  follow 

ing  counts :  —  1.  On  a  promissory  note ;  2.  indebitatus  assumpsit  for  the 
hire  of  slaves  ;  3.  An  account  stated;  4.  Quantum  valebat  for  the  8e^ 
vices  of  slaves ;  6.  Work  and  labor,  goods  sold  and  delivered,  and 
money  lent  and  advanced ;  6.  Money  had  and  received ;  7.  An  account 
stated ;  8.  A  special  agreement  for  the  hire  of  slaves :  And  the  defend- 
ant pleaded, —  1.  The  general  issue ;  2.  Statute  of  limitations;  3.  Psy 
ment;  —  and  the  jury  found  a  verdict  for  "the  defendant  upon  the 
issue  joined  as  to  the  within  note  of  four  hundred  and  fifty-six  dollan, 
and  the  within  account" — this  verdict,  although  informal,  was  suffi- 
cient to  authorize  to  enter  a  general  judgment  for  the  defendant 
Doumey  v.  Hicks,  240. 

18.  An  objection  cannot  be  made  in  this  court  to  a  release  under  which  a 

witness  was  sworn,  unless  the  objection  was  made  in  the  court  below, 
and  an  exception  taken.    lb. 

19.  The  sixty-second  rule  of  this  court  (13  How.)  is  as  follows:  "In  cases 

where  a  writ  of  error  is  prosecuted  to  the  Supreme  Court,  and  the  judg- 
ment of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and  levied  from  the  date  of  the  judgment  below,  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest,  in  the  courts  of 
the  State  where  such  judgment  is  rendered.  The  same  rule  shall  be 
applied  to  decrees  for  the  payment  of  money,  in  cases  in  Chanceiy, 
unless  otherwise  ordered  by  this  court.  This  rule  to  take  effect  on  the 
ibst  day  of  December  term,  1862.    Perhau  v.  Founigtut^  828L     . 
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30.  Before  this  rule,  interest  was  to  be  calculated  at  six  per  cent.,  from  the 
date  of  the  judgment  in  the  Circuit  Court  to  the  day  of  affirmance  here  ; 
and  the  confirmation  of  the  report  of  the  clerk,  in  the  case  of  Mitcheil 
y.  Harmon  If  (13  How.,  149)  was  under  the  rules  then  existing.    lb, 

21.  So,  also,  where  a  case  from  Mississippi  was  affirmed,  at  December  term, 

1861,  the  mandate  from  this  court  should  have  been  construed  to  allow 
interest  at  six  per  cent,  from  the  date  of  the  decree  in  the  court  below, 
to  the  date  of  the  affirmance  in  this  court.  Therefore,  it  was  erroneous 
either  to  aJlow  six  per  cent,  until  paid,  or  to  allow  the  current  rate  of 
interest  in  Mississippi,  in  addition  to  the  six  per  cent  allowed  by  this 
court,    lb. 

22.  The  several  rules  upon  this  subject  examined  and  explained.    lb. 

28.  A  statute  of  Mississippi  directs  that  where  the  defendant  cannot  be  found, 
a  writ  of  capias  ad  respondendum  shall  be  served,  by  leaving  a  copy 
thereof  with  the  wife  of  the  defendant,  or  some  free  white  person  above 
the  age  of  sixteen  years,  then  and  there  being  one  of  the  family  of  the 
defendant,  and  found  at  his  usual  place  of  abode,  or  leaving  a  copy 
thereof  at  some  public  place,  at  the  dwelling-house  or  other  known  place 
of  residence  of  such  defendant,  he  being  from  home,  and  no  such  free 
white  person  being  found  there  willing  to  receive  the  same.  Harris  v. 
Hardeman,  334. 

24.  The  Circuit  Court  of  the  United  States  adopted  a  rule  that  the  capias 

should  be  served  personally,  or,  if  the  defendant  be  not  found,  by  lear- 
ing  a  copy  thereof  at  his  or  her  residence,  or  usual  place  of  abode,  at 
least  twenty  days  before  the  return  day  thereof.    lb, 

25.  The  marshal  made  the  following  return  to  a  writ  of  capias :  **  Executed 

on  the  defendant  Hardeman,  by  leaving  a  true  copy  at  his  resi- 
dence."   lb, 

26.  This  service  was  neither  in  conformity  with  the  statute  nor  the  rule.    lb. 

27.  Therefore,  when  the  court  gave  judgment,  by  default,  against  Hardeman, 

and  an  execution  was  issued,  upon  which  a  forthcoming  bond  was  given, 
and  another  execution  issued,  and  at  a  subsequent  day  the  court  quashed 
the  proceedings,  and  set  aside  the  judgment  by  default,  this  order  was 
correct.    lb. 

28.  When  the  judgment  by  default  was  given,  the  court  was  not  in  a  condi- 

tion to  exercise  jurisdiction  over  the  defendant,  because  there  was  no 
regular  service  of  process,  actual  or  constructive.    lb. 

29.  The  cases  upon  this  point,  examined.    lb, 

80.  Moreover,  when  the  proceedings  were  quashed,  they  were  still  in  fieri, 

and  not  terminated ;  and  any  irreguluity  could  be  corrected,  on  mo- 
tion,   lb, 

81.  A  sale  of  land  by  a  marshal,  on  a  venditioni  exponas,  after  he  is  removed 

from  office,  and  a  new  marshal  appointed  and  qualified,  is  not  roid. 
DooUttU  V.  Brifan,  563. 

82.  Such  a  sale  being  returned  to  the  court,  and  confirmed  by  it  on  motion, 

and  a  deed  ordered  to  be  made  to  the  purchaser  at  the  sale,  by  the  new 

marshal,  such  sale,  being  made,  is  valid.    lb, 
PUBLIC  LANDS. 

See  Lands,  Public. 
RAILROADS. 

1.  Where  a  suit  was  brought  against  a  railroad  company,  by  a  person  who 

was  injured  by  a  collision,  it  was  correct  in  the  court  to  instruct  the 
jury,  that  if  the  plaintiff  was  lawfully  on  the  road,  at  the  time  of  the 
collision,  and  the  collision  and  consequent  injury  to  him  were  caused 
by  the  gross  negligence  of  one  of  the  servants  of  the  defendants,  then 
and  there  employed  on  the  road,  he  was  entitled  to  recover,  notwith- 
standing the  circumstances  that  the  plaintiff  was  a  stockholder  in  the 
company,  riding  by  invitation  of  the  President,  paying  no  fare,  and  not 
in  the  usual  passenger  cars.    P.ffB^R,  R,  Co.  v.  Derby,  468. 

2.  And  also,  that  the  fact  that  the  engineer  having  the  control  of  the  col- 

liding locomotiTe^  was  .forbidden  to  run  on  that  track  at  the  time,  and 
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had  acted  in  ^sobedfeBce  of  iveb  ordcrt,  wm  bo  defcace  to  tka  a» 
tion.    /6. 

3.  A  master  is  liable  for  the  tortioua  acts  of  Ms  servant,  when  done  in  the 

course  of  his  employmenl,  althovgli  thej  maj  be  dene  in  disobedience 
of  the  master's  orders,    lb. 
RELEASES. 
1.  Releases  ffiren  by  the  oom^fnants,  in  the  present  case,  decided  to  cover 
the  matters  in  controversy,  and,  therefore,  to  put  an  end  to  all  claim 
by  them ;  inasmuch  as  there  is  no  proof  that  they  were  obtained  by 
fraud  or  eircnmrention.    Perkifu  r,  ymmtinui,  81& 
REPLEVIN. 

See  CoMMBitciA.L  Law. 
SET-OFF. 

See  EyinEifCB. 
SLAVES,  FUGirrVE. 

See  Constitutional  Law. 
STATUTE  OF  FRAUDS. 

See  Frauds. 
SURETIES  UPON  EXECUTORS'  60191)8. 

See  Wills. 
TEXAS. 
1.  The  case  of  League  t.  De  Ymmg  and  Brpwm,  (11  How.,  185,)  coesiderod 

and  again  established,  79. 
8.  The  Sute  of  Texas  was  admitted  into  the  Union  on  the  99th  of  Decem- 
ber, 1846,  (9  Stat  at  Large,  1€6,)  and  from  that  day  the  lavrs  of  the 
United  States  were  extended  over  it  Galkm  ^  Co.  v.  Cockt,  T/H. 
8.  Consequently,  on  the  80th  of  January,  1846,  the  revenue  laws  of  Texas 
were  not  in  force  there,  and  goods  seized  for  a  non-complianoe  with 
those  laws,  were  illegally  seized.    Ih. 

4.  In  Texas,  the  technical  form  of  pleading,  fixed  by  the  common  law, 

are  dispensed  with,  but  the  principles  which  regulate  the  merits  of 
a  trial  by  ejectment,  and  the  substance  of  a  plea  of  title  to  snch  an 
action,  are  preserred.  CArijCy  t.  Scott^  283. 
6.  Therefore,  where  the  plaintiff  filed  a  petition  alleging  that  he  was  seised 
in  his  demesne  as  of  fee  of  land  from  which  the  defendant  liad  ejected 
him,  and  the  defendant  {beaded,  that  if  the  plaintiff  had  any  paper 
title,  it  was  under  a  certain  grant  which  was  not  Talid,  this  plea  was 
bad.    76. 

6.  So  also  was  a  plea  denying  the  right  of  the  plaintiff  to  receire  his  title, 

because  he  was  not  then  a  ettisen  of  Texas.  These  pleas  would  hare 
been  appropriate  objections  to  the  plaintiff's  title  when  produced  upon 
the  trial.     Ih. 

7.  So  also  where,  under  a  plea  of  the  statute  of  limitations,  the  defendant 

claimed  certain  lands  by  metes  and  bounds,  and  disclaimed  all  not 
included  within  them.  There  is  nothing  to  show  that  the  land  so 
inclnded,  was  part  of  the  land  claimed  by  the  plaintiff.    /&. 

8.  So  also  where  the  plea  was  in  substanee  diat  the  plaintiff  had  no  good 

title  against  Texas,  no  title  in  the  defendant  being  shown.  For  the 
action  may  have  been  maintainable,  although  the  true  title  was  not  in 
the  plaintiff.    Ih. 

9.  Where  a  title  to  land  in  the  State  of  Coahuila  and  Texaa,  was  obtained 

in  1833,  by  a  mother  for,  and  in  the  name  of  her  daughter,  and,  in  1836, 
the  father  of  the  daughter  conreyed  it  away  by  a  deed  executed  in 
Louisiana,  this  deed  was  properly  set  aside  by  the  Di&trict  Court  of 
Texas.     Hoyt  v.  Hammelctn,  346. 
10.  It  was  not  executed  either  according  to  the  laws  of  Loui8iana»  or  those 

of  Coahuila  and  Texas.    Ih, 
VENDITIONI   EXPONAS. 

See  ExscuTiON. 
VERDICT. 
1>  A  iF<er^0  op  an  isra^  to  tij  iRdietliar  a  nif  wm  Inwidakiit  finding  iStm 
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same  to  be  fraudulent,  will  not  be  let  aside  on  a  certificate  or  affidayit 

of  some  of  the  jurors,  afterwards  made,  as  to  what  they  meant.    Dosa 

Y.  Tyack,  208. 
2.  A  Chancellor  does  not  need  a  verdict  to  inform  his  conscience,  when  the 

answer  denies  fraud  in  the  abstract,  whilst  it  admits  all  the  facts  and 

circumstances  necessary  to  constitute  it,  in  the  concrete.    lb, 

WILLS. 

1.  James  Bosley,  in  his  will,  after  sundry  specific  devises  and  bequests, 

devised  and  bequeathed  all  his  lands  and  other  real  estate  in  Baltimore, 
Cecil,  and  Alleghany  counties,  in  Maryland,  and  also  in  Florida,  and  his 
house  and  lot  in  Santa  Croix,  and  all  the  real  estate  he  might  have 
elsewhere,  to  his  wife  Elizabeth,  her  heirs  and  assigns,  in  trust,  to  sell 
the  same  and  divide  the  net  proceeds  thereof,  with  all  the  residue  of 
his  estate,  equally  between  herself  and  the  children  of  his  brother. 
Bosley  v.  Bosley^  390. 

2.  After  making  his  will,  he  sold  all  of  the  lands  particularly  mentioned  in 

the  residuary  clause  of  the  will  above  stated,  except  some  lands  lying 
in  Baltimore  county.  At  the  time  of  making  the  codicil  hereafter 
mentioned,  he  held  some  of  the  proceeds  of  these  sales  in  bonds  and 
other  securities,  and  with  the  residue  had  purchased  other  property. 
76. 

8.  He  afterwards  made  a  codicil,  by  which  he  devised  his  summer  residence, 
in  Baltimore  county,  to  his  wife,  and  also  the  securities  he  held  for  the 
lands  sold  in  Cecil  county,  and  directed  all  the  property  he  had 
acquired  after  the  date  of  his  will  to  be  sold,  and  the  proceeds  to  be 
equally  divided  between  his  wife  and  her  sister  Margaret.  Then  fol- 
lowed a  residuary  clause,  in  the  following  words :  "  Lastly,  my  pew  in 
St.  Paul's  Church,  and  all  my  other  property,  real  or  personal,  and  all 
money  in  bank  belonging  to  me  at  the  time  of  my  decease,  I  give, 
devise,  and  bequeathe  unto  my  said  wife  Elizabeth  and  her  heirs,  for- 
ever ;  and  I  ratify  and  confirm  my  said  last  will  in  everything,  except 
where  the  same  is  hereby  revoked  and  altered,  as  aforesaid."    76. 

4>  The  residuary  clause  in  this  codicil  is  inconsistent  with  that  in  the  will, 
and  consequently  revokes  it.  But  the  devise  of  the  property  specifi- 
cally mentioned  in  the  will,  is  not  revoked  by  the  clause  in  the  codicil. 
Ih, 

6.  After  the  execution  of  the  codicil,  the  testator  agreed  to  lease  some 

land  for  the  term  of  ninety-nine  years,  renewable  forever,  a  ground 
rent  being  reserved  upon  the  same.  The  lessee  was  to  pay  cash  for  a 
part,  and  the  residue  of  the  purchase-money  was  to  remain  on  interest, 
as  ground  rent,  which  the  lessee  could  extinguish  at  any  time  by  the 
payment  of  the  principal  sum.  Ih, 
0.  This  property  was  a  part  of  that  which  was  specifically  mentioned  in  the 
will,  and  not  revoked  by  the  clause  in  the  codicil,    lb. 

7.  But  the  conduct  of  the  testator,  in  making  this  agreement,  so  altered  the 

condition  of  the  property,  that  it  amounted  to  a  revocation  of  the 
devise,  and  manifests  an  intention,  on  his  part,  when  taken  in  connec- 
tion with  other  circumstances  of  the  case,  to  give  it  to  his  wife  under 
the  residuary  clause  in  the  codicil.    Ih, 

8.  General  Kosciusko  made  four  wills.    One  in  the  United  States,  in  1798 ; 

another  in  Paris,  in  1806 ;  the  third  and  fourth  were  made  at  Soleure,  in 
Switzerland,  whilst  he  was  sojourning  there  in  1816  and  1817.  Enni» 
V.  Smith,  400. 
9  The  first  and  second  wills  were  revoked  by  the  third,  and  he  died  intes- 
tate as  to  his  estate  in  the  United  States.  76. 
10.  But  the  first  will,  before  it  was  known  that  he  had  made  the  others,  was 
probated  by  Mr.  Jefferson,  in  Virginia,  and  when  Mr.  Jefferson  learned 
that  the  General  had  made  other  wills,  he  transferred  the  fund  to  the 
Orphims'  Court  of  the  District  of  Columbia.  The  Orphans'  Court 
managed  the  fund  for  some  time,  and  then  Benjamin  L.  Lear  was 
appointed  the  administrator  of  Kosciusko,  with  the  will  annexed.    He 
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died  leaving  a  will,  and  G^rge  Bomford,  one  of  his  execnton.  Bom- 
ford  qualified  as  such,  and  afterwards  became  the  administrator  of 
Kosciusko  de  bonis  non.  He  took  into  his  possession,  as  executor,  the 
estate  of  Lear,  and  also  the  funds  of  Kosciusko,  which  had  been  admin- 
istered bj  Lear,  and  first  made  his  return  to  the  Orphans'  Court  of  the 
administered  funds  of  Kosciusko,  as  executor  of  Lear.  Afterwards 
they  were  returned  by  him  to  the  Orphans'  Court,  as  administrator  de 
bonis  non  of  Kosciusko.  The  Orphans'  Court,  deeming  that  his  sure- 
ties, as  administrator  de  bonis  non  of  Kosciusko,  were  insufficient,  or  that 
tbej  were  not  liable  for  any  waste  of  them,  on  account  of  the  funds 
having  been  received  by  him  as  executor  of  Lear,  and  not  as  adminis- 
trator de  bonis  non,  called  upon  him  for  other  sureties,  under  the  act  of 
Congress  of  the  20th  February,  1840.  He  complied  with  the  call,  and 
gave  as  sureties,  8tott,  Carrico,  and  George  C.  Bomford,  and  Gideon, 
Ward,  and  Smith,    lb. 

11.  The  original  bonds  of  Bomford  were  given  to  the  Orphans'  Court,  under 

the  law  of  Maryland,  which  prevailed  without  alteration  in  that  part  of 
the  District  of  Columbia  which  had  been  ceded  by  Maryland,  until 
Congress  passed  the  act  of  the  20th  February,  1846.  The  defendants, 
Stott,  Carrico,  and  George  C.  Bomford,  and  Smith,  Ward,  and  Gideon, 
became  the  sureties  of  Bomford,  as  administrator  de  bonis  non  of  Kosci- 
usko, under  the  act  of  the  20th  February,  1846.    lb. 

12.  In  the  State  of  Maryland,  if  an  executor  or  administrator  changes  any 

part  of  an  estate  from  what  it  was  into  something  else,  it  is  said  to  be 
administered.  If  an  administrator  de  bonis  non  possesses  himself  of 
such  changed  estate,  of  whatever  kind  it  may  be,  and  charges  himself 
with  it  as  assets,  his  sureties  to  his  original  bond,  as  administrator  de 
bonis  non,  are  not  liable  for  his  waste  of  them.  They  are  only  liable  for 
such  assets  of  the  deceased  as  remain  in  specie,  unadministered  by  his 
predecessor  in  the  administration.  Such  is  the  law  of  Maryland, 
Applicable  to  the  sureties  of  Bomford,  in  the  bond  given  when  he  was 
appointed  administrator  de  bonis  non  of  Kosciusko.    lb. 

15.  But  when  other  smreties  are  called  for  by  the  Orphans'  Court,  under  tiie 

third  section  of  the  act  of  February  20,  1846,  and  are  given,  they  do 
not  bear  the  same  relation  to  the  administrator  that  his  original  sure- 
ties did,  and  they  will  be  bound  for  the  waste  of  their  principal  to  the 
amount  of  the  estate  or  funds,  which  he  has  charged  himself  by  his 
return  to  the  Orphans'  Court,  as  administrator  de  bonis  non,  when  it 
called  for  additional  sureties,  and  for  such  as  the  administrator  may 
afterwards  receive.  lb. 
14.  The  bonds  taken  by  the  Orphans'  Court  in  this  case  were  properly  taken, 
under  the  act  of  the  20th  February,  1846.    lb. 

16.  General  Kosciusko's  Olographic  will,  of  1816,  contains  a  revoking  clavse 

of  all  other  wills  previously  made  by  him,  and  not  having  disposed  of 
his  American  funds  in  that  will,  nor  in  the  will  of  1817,  he  died  intes- 
tate as  to  such  funds.  The  second  article  in  the  will  of  1817,  "Je 
l€gue  tous  mes  efifets,  ma  voiture,  et  mon  cheval  y  comprise  k  Madame 
et  k  Monsieur  Zavier  Zeltner,  les  homme  ce  dessus,"  record  105,  is  not 
a  residuary  bequest  to  them  of  the  rest  of  the  estate,  not  specifically 
disposed  of  in  the  wills  of  1816  and  1817.    lb. 

16.  Greneral  Kosciusko  was  sojourning  in  Switzerland  when  he  died,  but  was 

domiciled  in  France,  and  had  been  for  fifteen  years.    lb. 

17.  His  declarations  are  to  be  received  as  proof  that  his  domicil  was  in 

France.  Such  declarations  have  always  been  received,  in  questions  of 
domicil,  in  the  courts  of  France,  in  those  of  England,  and  in  the  courts 
of  the  United  States.    lb. 

18.  The  presumption  of  law  is,  that  the  domicil  of  origin  is  retained,  until 

residence  elsewhere  has  been  shown  by  him  who  alleges  a  change  of  it. 
But  residence  elsewhere  repels  the  presumption,  and  casts  upon  him 
who  denies  it  to  be  a  domicil  of  choice,  the  burden  of  disproving  it 
Tb0  place  of  residence  must  be  taken  to  be  a  domicil  of  obodoe^  mdess 


IStyEK.  697 


WILLS— ( Cmtinued, ) 


it  it  proTed  that  It  was  not  meant  to  be  a  |ifiuclpal  and  permanent  resi- 
dence. Contingent  erents,  political  or  otherwise,  are  not  admissible 
proofs  to  show,  where  one  remores  from  his  domicH  of  origin  for  a 
residence  elsewhere,  that  the  latter  was  not  meant  to  be  a  principal  and 

[^  permanent  residence.    But  if  one  is  exiled  by  authority  from  his  domi- 

^  cA  of  origin,  it  is  never  presumed  that  he  has  abandoned  ail  hope  of  re- 

tmming  back.  The  abimdonment,  however,  may  be  shown  by  proof. 
General  Kosciusko  was  not  exiled  by  authority.  He  left  Poland  yolun- 
tuily,  to  obtain  a  diil  status  in  France,  which  he  conscientiously 
thought  he  could  not  enjoy  in  Poland,  whilst  it  continued  under  a 

'~  foreign  dominion.    /&. 

10.  Personal  property,  wherever  it  may  be,  is  to  be  disturbed  in  case  of 

^  intestacy,  according  to  the  law  of  the  domicil  of  the  intestate.    This 

rule  may  be  said  to  be  a  part  of  the  jus  mntium.    lb. 

20.  What  that  law  is  when  a  foreign  law  appUes,  must  be  shown  by  proof  of 

it,  and  in  the  case  of  written  law,  it  will  be  sufficient  to  offer,  as  evi- 
dence, the  official  publication  of  the  law,  certified  «atisfactorily  to  be 
such.  Unwritten  foreign  laws  must  be  proved  by  experts.  There  is 
no  general  rule  for  authenticating  foreign  laws  in  the  courts  of  other 
countries,  except  this,  that  no  proof  shall  be  received,  "  which  presup- 
poses better  testimony  behind,  and  attainable  by  the  party."  They 
may  be  verified  by  an  oath,  or  by  an  exemplification  of  a  copy  under 
the  great  seal  of  the  State  or  nation  whose  law  it  may  be,  or  by  a  copy 
proved  to  be  a  true  copy  by  a  witness  who  has  examined  and  compared 
it  with  the  original,  or  by  the  certificate  of  an  officer  authorized  to  give 
the  law,  which  certificate  must  be  duly  proved.  Such  modes  of  proof 
are  not  exclusive  of  others,  especially  of  codes  and  accepted  histories 
of  the  law  of  a  country.  Bee  also  the  cases  of  Church  v.  Hubbart,  in  2 
Cranch,  181,  and  Talboi  v.  Seetnan,  in  1  Cranch,  7.  In  this  case,  the 
Code  Civil  of  France,  with  this  indorsement,  "  Les  Garde  des  Sceaux 
de  France  a  la  Cour  Supreme  des  Etats  Unis,"  was  offered  as  evidence 
to  prove  that  the  law  of  France  was  for  the  distribution  of  the  funds 
in  controversy.  This  court  ruled  that  such  indorsement  was  a  suffi- 
cient authentication  to  make  the  code  evidence  in  this  case,  and  in  any 
other  case  in  which  it  may  be  offered.  By  that  code,  the  complainants 
«  named  in  this  suit  as  the  collateral  relations  of  General  Kosciusko,  are 

entitled  to  receive  the  funds  in  controversy,  in  such  proportions  as  are 
stated  in  the  mandate  of  this  court  to  the  court  below.    lb. 

21.  The  documentary  proofs  in  this   cause,  from  the  Orphans'  Court,  of  the 

genealogy  of  the  Kosciusko  family,  and  of  the  collateral  relationship  of 
the  persons  entitled  to  a  decree,  and  also  of  the  wills  of  Kosdnsko,  are 
properly  in  evidence  in  this  suit.     lb. 

22.  The  record  from  Grodno  is  judicial ;   not  a  judgment  inter  parteif  but  a 

foreign  judgment  in  renij  which  is  evidence  of  the  facts  adjudicated 
against  all  the  world.    lb. 

28.  A  will  executed  in  1777,  which  devised  certain  lands  in  Maine  to  trustees 
and  their  heirs,  to  the  use  of  Richard  (the  son  of  the  testator)  for  life, 
remainder  for  his  life,  in  case  of  forfeiture,  to  the  trustees,  to  preserve 
contingent  remainders ;  remainder  to  the  sons  of  Richard,  if  any,  as 
tenants  in  common  in  tail,  with  cross  remainders ;  remainder  to  Rich- 
ard's daughter,  Elizabeth,  for  life ;  remainder  to  trustees,  to  preserve 
contingent  remainders  during  her  life ;  remainder  to  the  sons  of  Eliza- 
beth in  tail,  —  did  not  vest  the  legal  estate  in  fee  simple  in  the  trustees. 
The  life  estate  of  Richard,  and  the  contingent  remainders  limited 
thereon,  were  legal  estates.     Webster  v.  Cooper,  488. 

24.  No  duties  were  imposed  on  the  trustees  which  could  prevent  the  legal 
estate  in  these  lands  from  vesting  in  the  cestuis  que  use ;  and  although 
such  duties  might  have  been  required  of  them  relating  to  other  lands 
in  the  devise,  yet  this  circumstance  would  not  control  the  construction 
of  the  devise  as  to  these  lands,    lb. 

86.  The  devise  to  Elisabeth  for  life,  remainder  to  her  sons,  as  tenants  in 


698  INDEX. 

WILLS— ( OonHnued. ) 

common,  share  and  share  alike,  and  to  the  heirs  of  their  bodies,  did 
not  give  an  estate  tail  to  Elisabeth,  under  the  role  in  Shdly*9  aue. 
But  upon  her  death,  her  son  (the  party  to  the  suit)  took,  as  a  pur- 
chaser, an  estate  tail  in  one  moiety  of  the  land,  as  a  tenant  in  common 
with  his  brother.    lb, 

26.  One  of  the  conditions  of  the  devise  was,  that  this  party,  as  soon  as  he 

should  come  into  possession  of  the  lands,  should  take  the  name  of  the 
testator.  But  as  he  had  not  yet  come  into  possession,  and  it  was  a  con- 
dition subsequent,  of  which  only  the  person  to  whom  the  lands  were 
devised  over,  could  take  advantage,  a  non-compliance  with  it  was  no 
defence,  in  an  action  brought  to  recover  possession  of  the  land.    lb. 

27.  The  son,  taking  an  estate  tail  at  the  death  of  Elizabeth,  in  1845,  could 

maintain  a  writ  of  entry,  and  until  that  time  had  no  right  of  possession. 
Consequently,  the  adverse  possession  of  the  occupant  only  began  then. 
lb. 

28.  In  1848,  the  Legislature  of  Maine  passed  an  act  declaring  that  no  real  or 

mixed  action  should  be  commenced  or  maintained  against  any  person 
in  possession  of  lands,  where  such  person  had  been  in  actual  poesession 
for  more  than  forty  years,  claiming  to  hold  the  same  in  his  own  right, 
and  which  possession  should  have  been  adverse,  open,  peaceable,  noto- 
rious, and  exclusive.  This  act  was  passed  two  years  after  the  suit  was 
commenced,    lb. 

29.  The  effect  of  this  act  was  to  make  the  seisin  of  the  occupant  during  the 

lifetime  of  Elizabeth,  adverse  against  her  son,  when  he  had  no  right  of 
possession.    lb. 

30.  This  act,  which  thus  purported  to  take  away  property  from  one  man  and 

vest  it  in  another,  was  contrary  to  the  constitution  of  tiie  State  of 
Maine,  as  expounded  by  the  highest  courts  of  law  in  that  State.  And 
as  this  court  looks  to  the  decisions  of  the  courts  of  a  State  to  explain 
its  statutes,  there  is  no  reason  why  it  should  not  also  look  to  them  to 
expound  its  constitution.    Ih, 
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